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PART  ONE 


B.  M.  CO.'S 


CUMULATIVE  CODE  ANNOTATIONS 


IDAHO 


COVERING  THE  DECISIONS  IN  IDAHO  REPORTS,  VOLUMES  13-28,  BOTH  INCLU- 
SIVE;   PACIFIC   REPORTER,   FROM   VOLUME    81    UP   TO   THE   END   OF 
PAGE    1086,    VOLUME    158;    AND    CONNECTING   WITH    ANNO- 
TATIONS  IN   THE   REVISED   CODES    OF  IDAHO. 


WITH  REFERENCES   TO  ANNOTATIONS   IN  ALL   SERIES   OF   SELECTED   AND 

ANNOTATED  CASES. 


IDAHO  CODE  ANNOTATIONS 


§3 

CROSS-REFERENCES 

Retroactive  legislation  as  to  issuance 
of  funding  bonds.     See  note  post,  §  1960. 

HETEROGENEOUS  QUESTIONS 

If  the  language  of  an  act  clearly  refers 
to  the  past  as  well  as  to  the  future,  then 
the  intent  to  make  the  law  retroactive  is 
expressly  declared  within  the  meaning  of 
this  section;  it  is  not  necessary  for  the 
statute  to  use  the  words,  "this  statute  is 
to  be  deemed  retroactive."  Peavy  v.  Mc- 
Combs,  26  Ida.  143,  151;    140  Pac.  965. 

§4 

APPLICATION  OF  SECTION 

Applied  to  the  revenue  law.  Parsons  v. 
Wrble,  21  Ida.  695,  702;   123  Pac.  638. 

Applied  where,  on  appeal  from  a  jus- 
tice's court,  a  certified  check  was  on  de- 
posit in  lieu  of  an  undertaking.  Smith  v. 
Field,  19  Ida.  558,  565;  Ann.  Cas.  1912C, 
354;    114  Pac.   668. 

HETEROGENEOUS  QUESTIONS 

The  doctrine  that  statutes  in  deroga- 
tion of  the  common  law  are  to  be  strictly 
construed  does  not  prevail  in  Idaho;  but 
the  rules  established  by  the  code  respect- 
ing the  subjects  to  which  they  relate,  and 
their  provisions,  and  all  proceedings  un- 
der them,  are  to  be  liberally  construed 
with  a  view  to  effect  their  objects  and  to 
promote  justice.  McQueen  v.  City  of 
Moscow,  28  Ida.  146;  152  Pac.  799. 

The  affidavit  for  a  writ  of  attachment 
is  to  be  liberally  construed,  and  must  be 
held  sufficient  if  it  appears  that  the  lan- 
guage therein  used  is  substantially  equiv- 
alent to  that  used  in  §  4303,  post.  Knut- 
sen  v.  Phillips,  16  Ida.  267,  271;  101  Pac. 
596. 

Statutory  provisions  for  the  settlement 
of  statements  on  motion  for  a  new  trial 
must  be  liberally  construed,  with  a  view 
to  promoting  the  rights  of  the  parties  and 
in  the  interest  of  justice.  Coast  Lumber 
Co.  v.  Wood,  18  Ida.  28,  41;  108  Pac.  338. 

( 


§10 

Amended.   Laws  of  1909,  p.  27. 
Amended.  Laws  of  1911,  p.  344. 
Amended.  Laws  of  1911,  p.  482. 

§H 

CROSS-REFERENCES 

For  application  of  section  in  condem- 
nation proceedings.   See  note  post,  §  5226. 

APPLICATION  OF  SECTION 

Neither  this  section  nor  §  12,  post,  has 
any  application  to  the  time  of  filing  a 
nomination  paper,  where  the  last  day  for 
filing  falls  upon  a  Sunday;  under  the 
statute,  at  least  thirty  days  must  inter- 
vene between  the  date  of  filing  of  a  nom- 
ination paper  and  the  date  of  the  pri- 
mary election;  but  the  time  in  which  the 
acceptance  of  a  nomination  shall  be  filed 
does  come  within  the  provisions  of  this 
section;  and,  if  the  last  day  for  filing  the 
same  falls  on  a  legal  holiday,  that  day  is 
excluded  and  the  candidate  has  until  the 
following  legal  day  in  which  to  file  his 
acceptance.  Seawell  v.  Gifford,  22  Ida. 
295,  299;  Ann.  Cas.  1914A,  1132;  125  Pac. 
182. 

Annotations  to  identical  statutory  pro- 
visions.   Kerr's  Cyc.  Code  Civ.  Proc,  §  12. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Construction  of  provision  in  election  or 
primary  law  with  respect  to  the  time  of 
filing  a  certificate  of  nomination.  Ann, 
Cas.  1914A,  1135. 

§12 

CROSS-REFERENCES 

Time  within  which  nomination  paper 
must  be  filed.    See  note  ante,  §  11. 

§15 

CROSS-REFERENCES 

Meaning  of  "person."  See  note  post, 
§  1506. 

Meaning  of  "sell."  See  note  post, 
§  1506. 


1) 


IDAHO  CODE  ANNOTATIONS 


CONSTRUING  STATUTES 

In  construing  a  statute,  such  as  §  7128, 
post,  where  there  is  no  doubt  in  the  mind 
of  the  court  as  to  the  intention  of  the 
legislature,  the  words  and  phrases  of  the 
law  must  be  construed  according  to  the 
context  and  approved  usage  of  the 
language.  State  v.  Paulsen,  21  Ida.  686, 
694;   123  Pac.  588. 

§16 

CROSS-REFERENCES 

Meaning  of  the  word  "month,"  in  pub- 
lishing summons.    See  note  post,   §  4146. 

HETEROGENEOUS  QUESTIONS 

"Person"  includes  a  corporation.  County 
of  Ada  v.  Boise  etc.  Club,  20  Ida.  421,  428; 
38  L.  R.  A.,  N.  S.,  101;  118  Pac.  1086. 

A  promissory  note  is  "property."  Me- 
holin  v.  Carlson,  17  Ida.  742,  764;  134  Am. 
St.  Rep.  286;  107  Pac.  755. 

Under  the  third  subdivision  of  this  sec- 
tion, money  is  declared  to  be  personal 
property.  Sencerbox  v.  First  Nat.  Bank, 
14  Ida.  95;  93  Pac.  369. 

§17 

HETEROGENEOUS  QUESTIONS 

It  has  not  been  the  intention  of  the 
legislature,  by  any  of  the  acts  that  it  has 
heretofore  passed,  to  amend  or  repeal  the 
sixty-sixth  subdivision  of  this  section,  nor 
to  interfere,  in  any  way,  with  the  act  of 
1905,  making  an  appropriation  of  one-half 
of  all  the  moneys  that  may  accrue  to  the 
normal  school  fund,  for  the  support  of 
the  Albion  Normal  School.  Evans  v.  Hus- 
ton, 27  Ida.  559;  149  Pac.  1058. 

The  sixty-sixth  subdivision  of  this  sec- 
tion continues  in  force  the  act  of  1905, 
creating  and  establishing  the  normal 
school  funds;  which  act  makes  an  appro- 
priation of  the  income  accruing  from  said 
school  funds;  and  such  appropriation  is  a 
sufficient  one  until  it  is  changed  by  the 
legislature.  Evans  v.  Huston,  27  Ida.  559; 
149  Pac.  1058. 

§18 

CROSS-REFERENCES 

Right  to  water  may  be  acquired  by 
appropriation.     See  post,  §  3240. 

HETEROGENEOUS  QUESTIONS 

Cited  and  applied  in  construing  grants 
by  the  government.    Johnson  v.  Johnson, 


14  Ida.  561,  572;  24  L.  R.  A.,  N.  S.,  1240; 
95  Pac.  499. 

The  common  law  is  more  comprehen- 
sive than  the  law  of  Idaho  in  dealing  with 
champerty,  and  courts  here  should  con- 
sult only  the  state  law  in  determining 
the  validity  of  a  contract  between  attor- 
ney and  client  for  the  former's  compen- 
sation. Merchants  Protective  Assn.  v. 
Jacobsen,  22  Ida.  636,  644;   127  Pac.  315. 

The  common-law  doctrine  of  riparian 
rights,  in  so  far  as  those  rights  conflict 
with  the  right  of  an  appropriator  of  the 
waters  of  a  stream,  is  repugnant  to,  and 
in  conflict  with,  the  constitution  and 
statutes  of  this  state,  and  to  that  extent 
has  been  abrogated  thereby.  Hutchinson 
v.  Watson  Slough  Ditch  Co.,  16  Ida.  484, 
493;  133  Am.  St.  Rep.  125;  101  Pac.  1059. 

Riparian  rights  exist  in  the  state  of 
Idaho  only  to  the  extent  that  they  do  not 
come  in  conflict  with  the  superior  and 
paramount  right  of  one  who  has  appro- 
priated the  waters  for  a  beneficial  use, 
in  conformity  with  the  constitution  and 
statutes  of  the  state.  Hutchinson  v.  Wat- 
son Slough  Ditch  Co.,  16  Ida.  484,  493; 
133  Am.  St.  Rep.  125;  101  Pac.  1059. 

§23d 

Amended.   Laws  of  1911,  p.  8. 
Amended.   Laws  of  1913,  p.  30. 

§23e 

Amended.   Laws  of  1913,  p.  30. 

§23f 

Amended.   Laws  of  1915,  p.  362. 

§23g 

Amended.   Laws  of  1915,  p.  21. 

§23h 

Amended.   Laws  of  1915,  p.  362. 

§23i 

Amended.   Laws  of  1913,  p.  30. 

§23k 

Amended.  Laws  of  1911,  p.  453. 

§231 

Amended.   Laws  of  1913,  p.  94. 
Amended.   Laws  of  1913,  p.  107. 


IDAHO  CODE  ANNOTATIONS 


§§  23n,  23o 

Amended.   Laws  of  1909,  p.  318. 

§23n 

Amended.   Laws  of  1915,  p.  5. 

§23p 

Amended.   Laws  of  1911,  p.  699. 

§23q 

Amended.   Laws  of  1913,  p.  14. 
Amended.   Laws  of  1913,  p.  5. 

§  23r 

Amended.  Laws  of  1909,  p.  318. 
Amended.  Laws  of  1911,  p.  49. 
Amended.   Laws  of  1911,  p.  77. 

§23s 

Amended.   Laws  of  1913,  p.  22. 

Amended.   Laws  of  1913,  p.  30. 

Amended.    Laws   of   1915    (chap.   132), 
p.  287. 

§23u 

Amended.  Laws  of  1909,  p.  318. 

§23w 

Amended.   Laws  of  1911,  p.  67. 

§25 

Act  amending,  as  amended.     Laws  of 
1911,  p.  730. 

Amended.  Laws  of  1909,  p.  106. 

Act  amending,   as   amended.    Laws   of 
1913,  p.  622. 

Act  amending,   as   amended.    Laws   of 
1915,  p.  272. 

§26 

Amended.   Laws  of  1909,  p.  194. 

Act  amending,   as   amended.    Laws   of 
1911,  p.  4. 

Act   amending,   as   amended.    Laws   of 
1911,  p.  45. 

CROSS-REFERENCES 

Vacancies    in   office    occur,   how.     See 
post,  §  317. 

HETEROGENEOUS  QUESTIONS 

Section  1  of  the  act  of  1909,  Sess.  Laws, 
1909,  p.  194,   created  the  eighth  judicial 


district;  and  section  6  of  that  act 
amended  this  section,  26,  by  enumerating 
the  counties  composing  such  district;  but 
section  2  of  that  act,  providing  for  the 
election  of  a  judge  for  such  district,  is 
void  and  inoperative  for  indefiniteness, 
uncertainty,  and  incompleteness;  that 
act,  however,  freed  from  the  inoperative, 
incomplete,  and  void  provisions  contained 
in  section  2,  remains  a  substantial  and 
complete  legislative  act,  capable  of  en- 
forcement and  execution;  the  office  of 
judge  of  said  district  being  vacant  is  to 
be  filled  by  appointment,  as  provided  in 
§  320,  post.  Knight  v.  Trigg,  16  Ida.  256, 
261;  100  Pac.  1060. 

§32a 

A  general  election  can  only  be  held 
biennially;  if  not  held  on  the  day  fixed 
by  law,  there  can  be  no  other  general 
election  for  two  years  thereafter;  and, 
in  such  event,  the  old  officers  will  hold 
until  their  successors  are  elected  and 
qualified.  McGrane  v.  County  of  Nez 
Perce,  18  Ida.  714,  727;  Ann.  Cas.  1912A, 
165;  32  L.  R.  A.,  N.  S.,  730;  112  Pac.  312. 

§39 

Amended.   Laws  of  1909,  p.  333. 

§67a 

New  section  inserted.  Laws  of  1911, 
p.  159. 

§95 

Amended.   Laws  of  1909,  p.  364. 

Act  amending,  as  amended.  Laws  of 
1913,  p.  502. 

§127 

Amended.  Laws  of  1909,  p.  363. 

§§  127-130 

Act  amending,  as  amended.  Laws  of 
1915,  p.  377. 

§§  127a-127d 

New  sections  added.  Laws  of  1915, 
p.  377. 

§128a 

New  section  added.    Laws  of  1915,  p. 

377. 

§§  129a-129h 

New  sections  added.  Laws  of  1915, 
p.  377. 


IDAHO  CODE  ANNOTATIONS 


§130 

Amended.   Laws  of  1911,  p.  384. 

§§  130a-130e 

New  sections  added.  Laws  of  1915, 
p.  377. 

§131 

Amended.   Laws  of  1915,  p.  377. 

§§  131a-131c 

New  sections  added.  Laws  of  1915, 
p.  377. 

§136 

Amended.   Laws  of  1909,  p.  362. 

Repeal  of,  as  amended.  Laws  of  1915, 
p.  377. 

§140 

Amended.   Laws  of  1915,  p.  261. 

§141 

Amended.  Laws  of  1909,  p.  358. 

Act  amending,  as  amended.  Laws  of 
1915,  p.  237. 

§142 

Under  the  rules  of  the  supreme  court, 
the  transcript  on  appeal  in  a  criminal 
case  must  be  served  upon  the  attorney- 
general  as  the  attorney  for  the  adverse 
party;  the  failure  to  make  such  service 
authorizes  the  supreme  court,  on  proper 
motion,  to  strike  from  the  files  a  tran- 
script filed  in  a  case  but  not  served. 
State  v.  Squires,  15  Ida.  327,  330;  97  Pac. 
411. 

§§  144,  145 

Amended.   Laws  of  1913,  p.  54. 

§§  145a-145j 

New  sections  added.  Laws  of  1913, 
p.  54. 

§145i 

After  a  claim  has  been  submitted  to 
the  state  board  of  examiners,  as  provided 
by  law,  and  the  same  has  been  examined, 
audited,  and  allowed  and  the  auditor 
directed  to  draw  a  warrant  in  favor  of 
the  claimant,  but  that  officer  makes  a 
mistake  in  drawing  the  warrant  upon  the 
wrong  fund  or  item,  in  an  appropriation 


for  the  same  department,  resort  should 
be  had  to  the  civil  rather  than  to  the 
criminal  law,  as  provided  by  this  new 
section  added  in  1913,  where  there  is  no 
evidence  of  any  collusion,  theft,  or  actual 
fraud  upon  the  part  of  the  claimant  and 
the  auditor,  or  of  the  claimant  and  the 
state  board  of  examiners.  Ex  parte  Hus- 
ton, 27  Ida.  231;  147  Pac.  1064. 

§  146 

Amended.   Laws  of  1911,  p.  560. 

Act  amending,  as  amended.  Laws  of 
1913,  p.  54. 

CROSS-REFERENCES 

Accounts  of  normal  school  trustees  to 
be  approved  by  state  board  of  examiners. 
See  note  post,  §  521. 

Misuse  of  public  money  by  officers. 
See  note  post,  §  6975. 

Trustees  of  Albion  Normal  School  may 
sue  and  be  sued.    See  note  post,  §  519. 

HETEROGENEOUS  QUESTIONS 

This  section  contemplates  that  all 
claims  against  the  state,  except  salaries 
and  the  compensation  of  officers  fixed  by 
law,  shall  first  be  presented  to  the  state 
board  of  examiners;  and,  if  not  allowed 
by  them,  action  may  be  brought  in  the 
supreme  court  of  the  state,  where  a  rec- 
ommendatory judgment  may  be  entered; 
this  section  does  not  contemplate  that  a 
money  judgment,  obtained  in  the  district 
court  may  be  presented  to  the  board  as 
a  claim.  Thomas  v.  State,  16  Ida.  81,  91; 
100  Pac.  761. 

A  money  judgment  rendered  in  the  dis- 
trict court  against  the  board  of  trustees 
of  the  Albion  State  Normal  School  is,  in 
fact,  a  judgment  against  the  state;  and 
the  filing  of  such  judgment  with  the  state 
board  of  examiners  is  not  sufficient  to 
constitute  the  filing  of  a  claim  against 
the  state;  the  district  court  has  no  juris- 
diction of  an  action  against  the  state, 
which  involves  a  claim  against  the  state; 
the  supreme  court  has  exclusive  jurisdic- 
tion of  actions  involving  such  claims, 
and  its  decision  is  merely  recommenda- 
tory. Thomas  v.  State,  16  Ida.  81,  86;  100 
Pac.  761. 

§153 

Amended.   Laws  of  1909,  p.  66. 


IDAHO  CODE  ANNOTATIONS 
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§§  161-169 

Repealed.   Laws  of  1911,  pp.  732,  781. 
Repealed.  Laws  of  1913,  p.  593. 
Repealed.   Laws  of  1913,  p.  385. 

§170 

Amended.   Laws  of  1913,  p.  431. 

§172 

CROSS-REFERENCES 

Supervision  of  accounts.  See  note  post, 
§  1917. 

§174 

Amended.   Laws  of  1909,  p.  145. 

CROSS-REFERENCES 

Examining  statements  of  accounts  of 
officers.    See  note  post,  §  1917. 

§177 

CROSS-REFERENCES 

Supervision  of  delinquent  officials.  See 
note  post,  §  1917. 

§191 

By  this  section,  it  was  intended  to  re- 
quire a  bond  covering  the  faithful  and 
impartial  discharge  of  the  duties  of  the 
office  of  bank  commissioner  as  a  distinct 
subject-matter  or  condition  of  the  bond; 
it  was  further  intended,  as  a  distinct 
subject-matter  or  condition,  that  the  bond 
should  require  the  paying  over  of  all 
moneys  coming  into  the  hands  of  the 
commissioner;  and,  lastly,  in  view  of 
§  3005,  post,  it  was  intended  that  the 
bond  should  cover  the  liability  of  the 
commissioner  for  damages,  expenses,  and 
costs  in  proceeding  maliciously,  or  with- 
out probable  cause,  to  close  a  bank  and 
to  have  a  receiver  appointed.  State  v. 
American  Surety  Co.,  26  Ida.  652,  680;  145 
Pac.  1097. 

§199 

Amended.  Laws  of  1911,  p.  663. 

§§  231,  232 

Amended.   Laws  of  1915,  p.  131. 

§§  234,  235 

Repealed.   Laws  of  1915,  p.  131. 

§236 

Amended.   Laws  of  1915,  p.  131. 

§238 

Amended.   Laws  of  1915,  p.  131. 


§251 

The  effect  of  this  provision  is  to  make 
a  person  ineligible  to  appointment  to  an 
office  created  by  an  act  of  legislature,  in 
case  he  was  a  member  of  the  particular 
legislature  that  passed  the  act.  State  v. 
Gooding,  22'  Ida.   128,  131;    124  Pac.  791. 

§255 

CROSS-REFERENCES 

Officers  not  to  present  claims.  See  Rev. 
Codes,  §  1946. 

Summary  proceedings  for  the  removal 
of  officers.   See  Rev.  Codes,  §  7459. 

It  is  the  duty  of  an  official  to  give  to  one 
public  service  the  full  benefit  of  a  disin- 
terested judgment  and  the  utmost  fidelity, 
and  the  acceptance  by  him  of  private  em- 
ployment, which  conflicts  with  his  public 
duties,  is  sufficient  to  make  the  contract 
of  employment  void  as  against  public 
policy.  McRoberts  v.  Hoar,  28  Ida.  163; 
152  Pac.  1046. 

§293 

If  a  sheriff's  deputy,  conducting  an  ex- 
ecution sale,  announces  the  property  to 
be  six  hundred  cords  of  wood,  but  assures 
the  purchaser  that  in  case  the  amount  is 
found,  after  examination,  to  be  less,  the 
money  paid  shall  be  returned  to  the  ex- 
tent of  the  difference;  this  assurance 
must  be  redeemed  on  the  wood's  being  so 
found  after  examination,  and  in  default 
of  a  return  by  the  sheriff  of  the  over- 
payment his  bond  is  responsible.  Works 
v.  Byrom,  22  Ida.  794,  797;  128  Pac.  551. 

§295 

Where  an  action  is  brought,  in  the  name 
of  the  state,  on  a  statutory  bond  made 
to  the  latter  for  the  use  and  benefit  of 
all  persons  who  may  become  aggrieved 
by  the  act  or  default  of  the  officer  named 
as  principal,  the  aggregate  of  the  claims 
of  these  aggrieved  persons  can  not  be 
taken  so  as  to  make  up  the  sum  necessary 
to  confer  jurisdiction  upon  a  federal 
court,  in  an  effort  by  the  defendants  to 
remove  the  case.  State  v.  Title  G.  &  S. 
Co.,  27  Ida.  752;  152  Pac.  189. 

§296 

CROSS-REFERENCES 

Suits  to  enforce  official  bonds.  See 
note  ante,  §  295. 
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§317 

CROSS-REFERENCES 

How  vacancies  in  state  offices  are  to  be 
filled.    See  post,  §  320. 

Vacancy  in  office  of  judge  of  the  eighth 
judicial  district.    See  note  ante,  §  26. 

HETEROGENEOUS  QUESTIONS 

A  newly  created  office,  which  is  not 
filled  by  the  legislative  act  creating  the 
same,  and  for  which  no  provision  is  made 
by  the  act  for  filling  the  same,  becomes 
vacant  on  the  instant  of  its  creation. 
Knight  v.  Trigg,  16  Ida.  256,  266;  100  Pac. 
1060. 

The  office  of  a  district  judge  becomes 
vacant  upon  the  creation  of  an  additional 
district  in  which  no  district  judge  re- 
sides. Knight  v.  Trigg,  16  Ida.  256,  266; 
100  Pac.  1060. 

§320 

CROSS-REFERENCES 

Power  to  fill  vacancy  in  office.  See 
note  post,  §  324. 

Vacancies  in  office  occur,  how.  See  ante, 
§317. 

HETEROGENEOUS  QUESTIONS 

If  an  act  is  passed  creating  an  office 
and  it  provides  also  for  filling  the  office 
in  case  a  vacancy  in  it  takes  place,  such 
a  vacancy  is  to  be  filled  as  so  provided, 
and  not  as  provided  by  a  law,  previously 
passed,  for  filling  vacancies  in  office  gen- 
erally. Joy  v.  Gifford,  22  Ida.  301,  305; 
125  Pac.  181. 

A  vacancy  in  the  office  of  a  judge  of 
the  district  court  must  be  filled  by  ap- 
pointment, as  herein  provided.  Knight  v. 
Trigg,  16  Ida.  256,  264;  100  Pac.  1060. 

Where  a  new  judicial  district  is  created 
and  the  office  of  judge  thereof  becomes 
vacant,  it  is  the  duty  of  the  governor  to 
appoint  a  fit  and  competent  person  to  fill 
the  vacancy.  Knight  v.  Trigg,  16  Ida. 
256,  267;  100  Pac.  1060. 

§324 

When  a  vacancy  occurs  in  the  office  of 
justice  of  the  supreme  court,  the  governor 
is  authorized,  under  the  constitution,  to 
fill  the  vacancy  for  the  entire  unexpired 
term;  this  being  so,  the  matter  is  beyond 
the  control  of  the  legislature,  and  it  is 
unnecessary  to  construe  §  320,  ante,  this 


section,  324,  and  §§  329  and  353,  post,  in 
so  far  as  they  attempt  to  provide  a  man- 
ner of  filling  such  a  vacancy;  the  con- 
stitution must  prevail.  Budge  v.  Gifford, 
26  Ida.  521,  531;   144  Pac.  333. 


§329 

CROSS-REFERENCES 

Power    to   fill    vacancy   in    office. 


See 


note  ante,  §  324. 


§339 

HETEROGENEOUS  QUESTIONS 

Applied  to  the  office  of  secretary  of 
state.  Grant  v.  Lansdon,  15  Ida.  342,  344; 
97  Pac.  960;  Seawell  v.  Gifford,  22  Ida. 
295,  297;  Ann.  Cas.  1914A,  1132;  125  Pac. 
182. 

The  secretary  of  state  is  not  bound  to 
keep  his  office  open  after  4  o'clock  p.  m., 
but  if  he  does  keep  his  office  open  after 
that  time,  and  transacts  the  business  of 
the  public  there,  it  is  his  duty  to  receive 
such  business  as  is  presented  to  him,  and 
this  applies  to  filing  a  certificate  of  nom- 
ination made  by  a  political  party.  Grant 
v.  Lansdon,  15  Ida,  342,  345;  97  Pac.  960. 

§344 

This  section  excepts  elections  held  for 
school  districts,  and  other  elections  spe- 
cially provided  for,  from  the  provisions  of 
the  statute  requiring  registration  for  elec- 
tion of  officers,  provided  by  the  constitu- 
tion and  the  laws  of  the  state;  hence,  no 
registration  is  required  for  a  board  elec- 
tion under  the  highway  district  law. 
Shoshone  Highway  Dist.  v.  Anderson,  22 
Ida.  109,  125;   125  Pac.  219. 

§347 

The  term  "general  election"  refers  to 
the  general  state  election  held  biennially 
at  the  time  herein  designated.  Kessler  v. 
Fritchman,  21  Ida.  30,  58;  119  Pac.  692. 

§351 

Amended.   Laws  of  1909,  p.  5. 

§353 

CROSS-REFERENCES 

"General  election"  refers  to  what.  See 
note  ante,  §  347. 

Power  to  fill  vacancy  in  office.  See  note 
ante,  §  324. 
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§§  354,  355 

Amended.   Laws  of  1913,  p.  368. 

§357 

Section  3  of  article  18  of  the  constitu- 
tion is  referred  to  in  this  statutory  pro- 
vision which  deals  with  the  qualifications 
of  voters,  but  the  section  does  not  apply 
to  voters  upon  a  proposition  to  create  a 
new  county;  and,  at  an  election  to  es- 
tablish a  permanent  county  seat  for  a 
new  county,  held  under  the  provisions 
of  the  act  to  create  and  organize  that 
county,  the  voter  is  not  required  to  have 
resided  in  the  county  six  months  and  in 
the  precinct  ninety  days.  Leach  v.  Vil- 
lage of  Nez  Perce,  24  Ida.  322,  326;  133 
Pac.  926. 

§360 

CROSS-REFERENCES 

Jurisdiction  of  offense.  See  note  post, 
§  3854. 

§361 

Amended.   Laws  of  1913,  p.  368. 

§363 

Amended.   Laws  of  1913,  p.  368. 

§365 

Amended.   Laws  of  1911,  p.  571. 

Act  amending,  as  amended.  Laws  of 
1913,  p.  347. 

§§  367-369 

Amended.   Laws  of  1913,  p.  93. 

§367 

Amended.  Laws  of  1913,  p.  368. 

§§  371-381 

Repealed.   Laws  of  1909,  pp.  196,  211. 

§382 

CROSS-REFERENCES 

Nomination  to  office  by  convention.  See 
note  post,  §  385. 

Annotations  to  similar  statutory  pro- 
visions.    Kerr's  Cyc.  Pol.  Code,  §  1188. 

§385 

Amended.  Laws  of  1913,  p.  368. 


HETEROGENEOUS  QUESTIONS 

This  provision  and  the  primary  elec- 
tion law,  passed  subsequently,  being  con- 
sidered with  reference  to  each  other,  it 
is  evident  that  the  legislature  has  not 
intended  to  authorize  the  nomination  of 
candidates  for  presidential  electors  and 
members  of  Congress  by  petition,  but 
on  the  contrary,  has  prohibited  it.  State 
v.  Gifford,  22  Ida.  613,  633;  126  Pac.  1060. 

§386 

Amended.  Laws  of  1913,  p.  347. 

§388 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Construction  of  provision  in  election 
or  primary  law  with  respect  to  the  time 
of  filing  a  certificate  of  nomination.  Ann. 
Cas.  1914A,  1135. 

§§  393,  394 

Amended.   Laws  of  1909,  p.  196. 

Amended.   Laws  of  1911,  p.  571. 

Repeal  of,  as  amended.  Laws  of  1913, 
p.  368. 

§394 

HETEROGENEOUS  QUESTIONS 

The  legislature  has  made  the  general 
election  law  a  part  of  the  local  option 
statute,  and  the  duties  imposed  upon  the 
registrars  by  the  general  election  law,  in 
so  far  as  the  same  are  applicable,  are 
required  to  be  performed  by  them  in  car- 
rying out  and  giving  effect  to  an  election 
held  under  the  local  option  statute. 
Gillesby  v.  Board  of  County  Commission- 
ers, 17  Ida.  586,  597;  107  Pac.  71. 

Each  Saturday,  after  the  notice  of  the 
registrar  is  given,  up  to  and  including 
the  Saturday  next  preceding  the  election, 
is  fixed  by  this  section  as  a  day  certain 
upon  which  the  registrar  shall  receive 
applications  for  registration;  he  must  re- 
ceive such  applications  on  that  day,  and 
that  day  should  be  one  of  the  days  des- 
ignated by  him  in  the  notice.  Gillesby 
v.  Board  of  County  Commissioners,  17 
Ida.  586,  597;  107  Pac.  71. 

§395 

Repealed.  Laws  of  1913,  p.  368. 
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§396 

Repeal  of,  as  amended.  Laws  of  1913, 
p.  368. 

HETEROGENEOUS  QUESTIONS 

Registration,  for  a  local  option  elec- 
tion, begins,  after  the  notice  of  election 
has  been  posted,  at  such  time  as  the  reg- 
istrar may  determine;  and,  when  no 
earlier  time  is  fixed,  on  the  first  Satur- 
day after  such  notice  is  given;  the  regis- 
tration continues  from  the  time  it  com- 
mences up,  until,  and  including  the  Sat- 
urday next  preceding  the  time  of  holding 
such  election;  registration  may  be  had 
upon  such  days  and  at  such  times  as  are 
fixed  by  the  registrar,  upon  the  Saturday 
fixed  by  the  law,  and  upon  any  other  day, 
except  holidays,  during  said  time  of  regis- 
tration, when  application  is  made  at  the 
place  of  registration;  the  registration  is 
to  be  made  in  the  manner  governing  the 
registration  for  general  elections;  and  it 
ends  on  the  Saturday  next  preceding  the 
holding  of  such  election.  Gillesby  v. 
Board  of  County  Commissioners,  17  Ida. 
586,  600;  107  Pac.  71. 

When  the  legislature  has  provided  cer- 
tain and  fixed  days  upon  which  registra- 
tion may  be  had  for  a  special  election  un- 
der the  local  option  statute,  the  fact  that 
that  statute  also  authorizes  the  registrars 
of  the  different  precincts  to  fix  other  and 
additional  days  to  those  fixed  by  the  gen- 
eral law  for  registration,  does  not  render 
such  statute  indefinite,  or  uncertain,  or 
local,  or  special  legislation.  Gillesby  v. 
Board  of  County  Commissioners,  17  Ida. 
586,  599;   107  Pac.  71. 

Where  the  county  commissioners  have 
ordered  an  election  to  be  held  under  a 
local  option  statute,  which  does  rot  pro- 
vide a  full  procedure  for  the  registration 
of  voters  qualified  to  vote  at  such  elec- 
tion, but  does  provide  that  the  general 
election  law  shall  apply,  where  it  can 
be  made  applicable,  and  such  general  law 
is  applied,  the  registrars  are  required  to 
give  the  notice  provided  to  be  given  by 
this  section;  and,  under  this  section,  the 
days  upon  which  the  registrars  will  hear 
applications  for  registration  are  left  to 
the  discretion  of  the  registrar,  except  in 
so  far  as  such  days  are  fixed  by  the  pro- 
visions of  §  394,  ante.  Gillesby  v.  Board 
of  County  Commissioners,  17  Ida.  586,  594, 
596;  107  Pac.  71. 


§§  397-401 
Repealed.   Laws  of  1913,  p.  368. 

§404 

The  local  option  statute  makes  the 
general  election  laws  applicable  to  the 
printing  of  tickets  in  connection  with 
holding  an  election.  McGrane  v.  County 
of  Nez  Perce,  18  Ida.  714,  720;  Ann.  Cas. 
1912A,  165;  32  L.  R.  A.,  N.  S.,  730;  112 
Pac.  312. 

§405 

Amended.   Laws  of  1913,  p.  416. 

CROSS-REFERENCES 

Validity  of  election  where  numbered 
ballots  were  used.    See  note  post,   §  408. 

CONSTRUCTION  OF  SECTION 

This  section  provides  for  numbering 
the  stub  but  does  not  authorize  the  num- 
bering of  the  ballot;  the  ballot  should  not 
be  numbered.  McGrane  v.  County  of  Nez 
Perce,  18  Ida.  714,  719;  Ann.  Cas.  1912A, 
165;   32  L.  R.  A.,  N.  S.  730;  112  Pac.  312. 

This  section  makes  no  provision  for 
the  determination  of  what  is  a  single 
constitutional  amendment;  that  question 
is  left  to  the  legislature  proposing  the 
amendment  for  adoption;  in  proposing 
and  submitting  amendments  to  the  con- 
stitution, the  legislature  should  clearly 
indicate  each  separate,  distinct,  and  com- 
plete proposition  as  a  single  amendment, 
and  the  voter  should  be  given  an  oppor- 
tunity to  express  his  will  with  reference 
thereto.  McBee  v.  Brady,  15  Ida.  761,  783; 
100  Pac.  97. 

§407 

An  error  made  by  the  county  auditor, 
in  having  ballots  numbered  and  furnish- 
ing them  for  an  election,  can  be  cor- 
rected under  this  section,  if  timely  ap- 
plication be  made.  McGrane  v.  County 
of  Nez  Perce,  18  Ida.  714,  727;  Ann.  Cas. 
1912A,  165;  32  L.  R.  A.,  N.  S.  730;  112 
Pac.  312. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Effect  of  officers  numbering  or  other- 
wise supplying  means  of  identifying  bal- 
lots.  32  L.  R.  A.,  N.  S.,  730. 

§408 

HETEROGENEOUS  QUESTIONS 

The  prohibition  of  this  section,  against 
election   officers    furnishing   the    electors 
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with  ballots  containing  distinguishing 
marks,  is  directed  against  the  officers 
charged  with  the  preparation  and  furnish- 
ing of  the  ballots;  the  statute  directs  and 
commands  the  officers  as  to  the  manner 
and  method  of  discharging  their  public 
duty,  but  it  nowhere  prescribes  that  the 
penalty  for  a  violation  of  such  duty,  or 
for  a  failure  to  faithfully  discharge  it, 
shall  be  visited  upon  the  electors,  or 
avoid  the  election.  McGrane  v.  County 
of  Nez  Perce,  18  Ida.  714,  726;  Ann.  Cas. 
1912A,  165;  32  L.  R.  A.,  N.  S.,  730;  112 
Pac.  312. 

The  auditor  is  forbidden  to  furnish 
numbered  ballots;  and  election  officers 
are  forbidden  to  distribute  to  the  electors 
ballots  that  contain  distinguishing  marks. 
McGrane  v.  County  of  Nez  Perce,  18  Ida. 
714,  721;  Ann.  Cas.  1912A,  165;  32  L.  R. 
A.,  N.  S.,  730;   112  Pac.  312. 

The  placing  of  numbers  or  other  dis- 
tinguishing marks  on  a  ballot  is  con- 
trary to  both  the  letter  and  spirit  of  the 
law  guaranteeing  a  secret  ballot,  but  this 
alone  would  not  justify  the  rejection  of  a 
ballot  upon  a  canvass  of  the  votes,  unless 
it  appears  that  the  numbers  or  marks 
were  placed  there,  either  by  the  voter  for 
the  purpose  of  designating  and  distin- 
guishing his  vote,  or  by  some  one  else 
with  his  knowledge  and  consent  and  with 
the  intention  of  accomplishing  such  pur- 
pose; the  rights  of  voters  should  not  be 
prejudiced  by  the  fact  that  ballots  num- 
bered on  the  face  thereof  were  furnished 
by  the  county  auditor  for  the  election, 
unless  it  appears  that  a  fair  election  and 
an  honest  count  were  thereby  prevented. 
McGrane  v.  County  of  Nez  Perce,  18  Ida. 
714,  722,  725;  Ann.  Cas.  1912A,  165;  32 
L.  R.  A.,  N.  S,  730;   112  Pac.  312. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Effect,  on  ballots  cast  at  an  election, 
of  official  irregularity  therein.  Ann.  Cas. 
1912A,   171. 

Effect  of  officers  numbering  or  other- 
wise supplying  means  of  identifying  bal- 
lots.    32  L.  R.  A.,  N.  S.,  730. 

§410 

Amended.   Laws  of  1913,  p.  384. 

§412 

The  local  option  statute  makes  the  gen- 
eral election  laws  applicable  to  the  fur- 


nishing of  supplies  in  connection  with 
holding  an  election.  McGrane  v.  County 
of  Nez  Perce,  18  Ida.  714,  720;  Ann.  Cas. 
1912A,  165;  32  L.  R.  A.,  N.  S.,  730;  112 
Pac.  312. 

§428 

Amended.   Laws  of  1913,  p.  368. 

§442 

Amended.   Laws  of  1913,  p.  368. 

HETEROGENEOUS  QUESTIONS 

This  section  and  §  448  are  to  be  con- 
strued together  to  ascertain  and  carry 
out  the  true  legislative  intent.  Davies  v. 
Board  of  County  Commissioners,  26  Ida. 
450,  454;    143  Pac.  945. 

When  the  returns  are  sent  back  for 
correction,  the  election  officers  have  no 
authority,  under  this  section,  to  open  the 
ballot-box  for  that  purpose,  but  they  do 
have  such  authority  under  §  448,  post. 
Davies  v.  Board  of  County  Commission- 
ers, 26  Ida.  450,  454;    143  Pac.  945. 

§444 

Amended.   Laws  of  1913,  p.  93. 

§448 

CROSS-REFERENCES 

When  election  judges  may  open  the 
ballot  box  to  correct  returns.  See  note 
ante,  §  442. 

CONSTRUCTION  OF  SECTION 

This  section  and  §  442,  ante,  are  to  be 
construed  together  to  ascertain  and  carry 
out  the  true  legislative  intent.  Davies  v. 
Board  of  County  Commissioners,  26  Ida. 
450,  454;    143  Pac.  945. 

This  section  authorizes  the  election 
judges  to  open  the  ballot-box  for  the  cor- 
rection of  returns,  when  the  box  is  sent 
back  for  that  purpose.  Davies  v.  Board 
of  County  Commissioners,  26  Ida.  450, 
454;    143  Pac.  945. 

§453 

It  is  the  duty  of  the  state  canvassing 
board  to  add  up  the  votes  received  by  the 
several  candidates,  as  returned  by  the 
canvassing  boards  of  the  several  counties; 
to  ascertain  the  total  vote;  and  to  de- 
clare and  certify  the  result;  these  are 
purely  clerical,  ministerial,  and  adminis- 
trative acts,  and  involve  no  judicial  dis- 
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cretion.    Lansdon  v.  State  Board  of  Can- 
vassers, 18   Ida.   596,  602;     111   Pac.   133. 

§457 

CROSS-REFERENCES 

Duties  of  state  board  of  canvassers. 
See  note  ante,  §  453. 

CONSTRUCTION  OF  SECTION 

Under  this  and  the  next  section,  the 
state  canvassing  board  has  power  to 
send  the  returns  from  any  county  back 
to  the  board  of  county  canvassers  for 
correction;  but  whether  it  does  so,  or 
declines  to  do  so,  is  not  acting  in  excess 
of  its  jurisdiction  to  canvass  the  returns 
and  declare  the  result.  Lansdon  v.  State 
Board  of  Canvassers,  18  Ida.  596,  601; 
111  Pac.  133. 

§458 

CROSS-REFERENCES 

Excess  of  jurisdiction,  what  acts  are 
not  in.    See  note  ante,  §  457. 

§467 

The  legislature  in  requiring  the  peti- 
tion to  be  signed  by  "a  number  of  legal 
voters  of  said  county  equal  in  number 
to  a  majority  of  all  the  votes  cast  at  the 
general  election"  merely  declared  what 
evidence  in  that  connection  would  make 
out  a  prima  facie  case  in  carrying  out 
the  provision  of  section  2  of  article  18  of 
the  constitution  that  the  petition  must  be 
that  "of  a  majority  of  the  qualified  voters 
of  the  county."  Lippincott  v.  Carpenter, 
22  Ida.  675,  681;    127  Pac.  557. 

§479 

CROSS-REFERENCES 

Form  of  ballot  for  county  seat  elec- 
tions.  See  note  ante,  §  467. 

§483 

CROSS-REFERENCES 

Law  applicable  to  election  under  local 
option  statute.  See  notes  ante,  §§  394  and 
396. 

§490 

The  provision  empowering  the  board 
of  regents  of  the  university  to  remove  a 
professor,  whenever  they  think  best  to 
do  so,  is  a  part  of  the  contract  between 
the  professor  and  the  board.  Hyslop  v. 
Board  of  Regents,  23  Ida.  341,  343;  129 
Pac.  1073. 


§500 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Meaning   of   the   word    "school."    Ann. 
Cas,  1912B,  1353. 

§516 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Meaning  of  the  word  "school."  Ann. 
Cas.  1912B,  1353. 

§519 

CROSS-REFERENCES 

Judgment  as  a  claim  against  the  state. 
See  note  ante,  §  146. 

HETEROGENEOUS  QUESTIONS 

The  state  can  not  be  sued  without  its 
express  consent,  but  the  legislature  has 
given  consent  that  the  board  of  trustees 
of  the  Albion  State  Normal  School  "may 
sue  and  be  sued" ;  under  the  constitution, 
however,  the  only  consent  given  is  that 
the  case  may  be  brought  in  the  supreme 
court  of  the  state,  when  the  action  is  a 
claim  against  the  state.  Thomas  v.  State, 
16  Ida.  81,  85;    100  Pac.  761. 

§521 

CROSS-REFERENCES 

Examination  of  claims  against  the 
state.    See  note  ante,  §  146. 

HETEROGENEOUS  QUESTIONS 

The  trustees  of  the  normal  school  are 
agents  of  the  state  and  have  no  authority 
independent  of  the  state  to  draw  against 
the  funds  appropriated  in  support  of  such 
institution;  their  action,  therefore,  in 
drawing  against  such  funds,  must  be  ap- 
proved by  the  state  board  of  examiners. 
Thomas  v.  State,  16  Ida.  81,  90;  100 
Pac.  761. 

§533 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Meaning  of  the  word  "school."  Ann. 
Cas.  1912B,  1353. 

§§  533-537 

Repealed,  but  with  a  substitution. 
Laws  of  1911,  pp.  483,  486. 

§538 

Amended.   Laws  of  1909,  p.  299. 
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Amendatory  act  of  1909,  repealed,  but 
with  a  substitution.  Laws  of  1911,  pp.  483, 
486. 

§539 

Repealed,  but  with  a  substitution. 
Laws  of  1911,  pp.  483,  486. 

§540 

Amended.   Laws  of  1909,  p.  299. 

Amendatory  act  of  1909,  repealed,  but 
with  a  substitution.  Laws  of  1911,  pp.  483, 
486. 

§§  541,  544 

Repealed,  but  with  a  substitution. 
Laws  of  1911,  pp.  483,  486. 

§545 

Amended.   Laws  of  1915,  p.  84. 

§§  558-560 

Repealed,  but  with  a  substitution. 
Laws  of  1911,  pp.  483,  486. 

§561 

Amended.  Laws  of  1909,  p.  225. 

Amendatory  act  of  1909,  repealed,  but 
with  a  substitution.  Laws  of  1911,  pp.  483, 
486.  Erroneously  designated  in  body  of 
the  act  as  §  "521." 

§§  562-567 

Repealed,  but  with  a  substitution, 
Laws  of  1911,  pp.  483,  486. 

§567 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 
Meaning   of   the   word   "school."    Ann. 
Cas.  1912B,  1353. 

§568 

Amended.   Laws  of  1909,  p.  273. 

Amendatory  act  of  1909,  repealed,  but 
with  a  substitution.  Laws  of  1911,  pp.  483, 
486. 

§§  569-590 

Repealed,  but  with  a  substitution. 
Laws  of  1911,  pp.  483,  486. 

§585 

CROSS-REFERENCES 

Contesting  of  certain  elections.  See 
post,   §  5026. 


HETEROGENEOUS  QUESTIONS 

The  provision  as  to  eligibility,  in  the 
proviso  of  this  section,  relates  to  the 
time  the  person  so  elected  is  inducted 
into  office;  and,  although  he  does  not 
possess  the  requisite  qualifications  at  the 
time  of  election,  still,  if  the  disqualifica- 
tion is  removed  and  he  become  qualified 
at  the  time  he  is  inducted  into  office,  he 
is  eligible.  Bradfield  v.  Avery,  16  Ida. 
769,  776;  23  L.  R.  A.,  N.  S.,  1228;  102 
Pac.  687. 

If  the  word  "eligibility"  is  used  with 
reference  to  an  office,  without  explana- 
tory words  indicating  that  it  relates  to 
the  time  of  election,  it  refers  to  the  quali- 
fication to  hold  the  office,  rather  than  to 
the  qualification  to  be  elected  to  the  of- 
fice. Bradfield  v.  Avery,  16  Ida.  769,  774; 
23  L.  R.  A.,  N.  S.,  1228;    102  Pac.  687. 

A  person  who  will  become  qualified  to 
hold  the  office  of  county  superintendent 
of  schools  may  be  elected  to  such  office, 
while  under  disqualification;  and,  if 
elected,  is  entitled  to  hold  the  office, 
where  his  disqualification  has  been  re- 
moved before  his  term  begins.  Bradfield 
v.  Avery,  16  Ida.  769,  780;  23  L.  R.  A., 
N.  S.,  1228;    102  Pac.  687. 

§586 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Meaning  of  the  word  "school."  Ann. 
Cas.  1912B,  1353. 

§§  591,  592 

Amended.   Laws  of  1909,  p.  24. 

§§  591-593 

Amendatory  acts  of  1909,  repealed,  but 
with  substitutions.  Laws  of  1911,  pp.  483, 
486. 

§593 

Amended.   Laws  of  1909,  p.  192. 

When  application  is  made  under  this 
section  to  the  state  board,  the  applicant 
furnishing  the  required  credentials  and 
proof,  and  the  board  admits  that  such 
proof  is  sufficient,  but  does  not  issue  a 
certificate  thereon  for  more  than  six 
months  afterward,  when  it  does  issue  a 
certificate  thereon  and  by  reason  thereof, 
such  applicant  is  entitled  to  have  the  cer- 
tificate issue  as  of  the  date  of  the  appli- 
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cation  for  it  and  when  the  proof  was 
made;  and  a  certificate  issued  upon  such 
proof  will  relate  back  to  the  date  when 
the  applicant  showed  a  right  to  the  cer- 
tificate. Bradfield  v.  Avery,  16  Ida.  769, 
780;    23  L.  R.  A.,  N.  S.,  1228;    102  Pac.  687. 


substitution. 


§§  594-598 

Repealed,     but    with     a 
Laws  of  1911,  pp.  483,  486. 

§599 

Amended.   Laws  of  1909,  p.  273. 

Amendatory  act  of  1909,  repealed,  but 
with  a  substitution.  Laws  of  1911,  pp.  483, 
486. 

§§  600-604 

Repealed,  but  with  a  substitution. 
Laws  of  1911,  pp.  483,  486. 

§605 

Amended.    Laws  of  1909,  p.  77. 

Amendatory  act  of  1909,  repealed,  but 
with  a  substitution.  Laws  of  1911,  pp.  483, 
486. 


§§  606-614 

Repealed,     but     with     a 
Laws  of  1911,  pp.  483,  486. 

8  615 


substitution. 


Amended.   Laws  of  1909,  p.  223. 

Amendatory  act  of  1909,  repealed,  but 
with  a  substitution.  Laws  of  1911,  pp.  483, 
486. 


§§  616-621 

Repealed,     but     with     a 
Laws  of  1911,  pp.  483,  485. 


substitution. 


§622 

Amended.   Laws  of  1909,  p.  430. 

Amendatory  act  of  1909,  repealed,  but 
with  a  substitution.  Laws  of  1911,  pp.  483, 
486.  Erroneously  designated  in  the  body 
of  the  act  as  §  "625." 


§§  623,  624 

Repealed,     but     with     a 
Laws  of  1911,  pp.  483,  486. 


substitution. 


§625 

Amended.   Laws  of  1909,  p.  216. 

'  Amendatory  act  of  1909,  repealed,  but 
with  a  substitution.  Laws  of  1911,  pp.  483, 
486. 


§§  626,  627 

Repealed,  but  with  a  substitution. 
Laws  of  1911,  pp.  483,  486. 

§628 

Amended.   Laws  of  1909,  p.  191. 

Amendatory  act,  Laws  of  1909,  p.  191, 
repealed,  but  with  a  substitution.  Laws  of 
1911,  pp.  483,  486. 

§§  629-632 

Repealed,  but  with  a  substitution. 
Laws  of  1911,  pp.  483,  486. 

§632 

Repealed.   Laws  of  1909,  p.  67. 

§§  633-637 

Repealed.   Laws  of  1909,  p.  21. 

§§  638-640 

Amended.   Laws  of  1909,  p.  418. 

Amendatory  act  of  1909,  repealed,  but 
with  a  substitution.  Laws  of  1911,  pp.  483, 
486. 


substitution. 


§§  641-682 

Repealed,     but     with     a 
Laws  of  1911,  pp.  483,  486. 

8  658 


CROSS-REFERENCES 

Libel  or  slander.    See  post,  §  4215. 

HETEROGENEOUS  QUESTIONS 

The  motives  and  purposes  of  a  school 
board,  when  performing  an  official  act, 
clearly  within  their  powers  under  the  law, 
can  not  be  put  in  issue  in  an  action  for 
libel,  though  it  be  charged  that  the  act 
was  performed  in  pursuance  of  a  con- 
spiracy among  the  members  of  the  board, 
or  through  a  malicious  motive.  Barton  v. 
Rogers,  21  Ida.  609,  618;  Ann.  Cas.  1913E, 
192;    40  L.  R.  A.,  N.  S.,  681;    123  Pac.  478. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Privilege  of  school  officers  in  reporting 
to  school  authorities  upon  the  character 
of  a  teacher.   40  L.  R.  A.,  N.  S.,  681. 

§673 

Amended,  and  repealed,  but  with  a  sub- 
stitution.  Laws  of  1911,  pp.  483,  486. 
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§§  675-682 

Repealed,  but  incorporated  entire  into 
the  common  school  act.  Laws  of  1911, 
p.  483. 

§753 

Amended.  Laws  of  1915  (chap.  37),  p. 
117. 

§783a 

New  section  added.  Laws  of  1913,  p. 
166. 

§784 

Amended.   Laws  of  1913,  p.  133. 

§805 
Amended.  Laws  of  1911,  p.  562. 

§807 

Amended.    Laws  of  1909,  p.  65. 

§810 

Amended.   Laws  of  1909,  p.  65. 

§828 

Amended.   Laws  of  1909,  p.  7. 

§829 
Amended.   Laws  of  1911,  p.  662. 

§851 

Amended.   Laws  of  1911,  p.  117. 

This  is  a  specific  provision,  fixing  a 
salary,  and  not  to  be  amended  by  a  mere 
appropriation  act  increasing  the  salary; 
such  an  act  could  not  stand  the  constitu- 
tional tests  for  the  validity  of  a  statute. 
Hailey  v.  Huston,  25  Ida.  165,  168;  136 
Pac.  212. 

§856 

Amended.   Laws  of  1909,  p.  7. 

§864 

Amended.   Laws  of  1909,  p.  193. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Extent  of  street  or  highway  which  mu- 
nicipality is  under  duty  to  keep  in  re- 
pair.   Ann.  Cas.  1915B,  279. 

§874 

CROSS-REFERENCES 

Bridges  as  highways.  See  note  post, 
§  1962. 


HETEROGENEOUS  QUESTIONS 

The  word  "highway"  in  its  ordinary 
and  popular  sense  refers  to  ordinary 
roads  and  highways  which  are  under  the 
care  of  local  authorities;  the  framers  of 
the  constitution  evidently  used  the  word 
in  that  sense  and  as  defined  by  statute, 
the  same  as  in  this  section,  which  statute 
was  in  force  at  the  time  of  the  adoption 
of  the  constitution;  and  the  constitu- 
tional prohibition  as  to  the  passing  of 
local  or  special  laws  relative  to  "high- 
ways" does  not  apply  to  water  highways, 
such  as  navigable  streams.  Grice  v.  Clear- 
water Timber  Co.,  20  Ida.  70,  76;  117 
Pac.  112. 

A  bridge  is  a  highway.  Village  of  Sand- 
point  v.  Doyle,  14  Ida.  749,  756;  17  L.  R. 
A.,  N.  S.,  497;  95  Pac.  945.  (Citing  Rev. 
St.  1887,  §  850.) 

Where  an  act  for  carving  a  new  county 
out  of  an  old  one  provides,  among  other 
things,  that  the  value  of  all  the  public 
property  of  the  old  county  be  determined 
and  reported  to  the  two  several  boards 
of  county  commissioners,  "public  prop- 
erty" means  such  property  as  the  county 
owns,  acquired  out  of  the  funds  of  the 
county  or  by  special  assessment,  and 
does  not  include  bridges  and  highways. 
Bonneville  County  v.  Bingham  County,  24 
Ida.  1,  6;    132  Pac.  431. 


§§  874-876 


These  sections  are  in  force  and  effect 
under  the  county  road  system.  Laws  of 
1909,  pp.  274,  286. 


§874a 

New   section   inserted, 
p.  160. 


Laws   of   1911, 


§877 

Amended,  with  limit  upon  operation. 
Laws  of  1909,  pp.  274,  286. 

Either  the  road-book,  required  to  be 
kept  by  this  section,  or  the  minute-book, 
required  to  be  kept  by  §  1912,  post,  is 
competent  evidence  to  show  the  appoint- 
ment of  a  road  overseer,  and  his  testi- 
mony may  be  received  upon  that  ques- 
tion. Meservey  v.  Gulliford,  14  Ida.  133, 
144;  93  Pac.  780.  (Citing  Rev.  St.  1887, 
§§  853  and  1754.) 
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§§  878-881 

These  sections  are  in  force  and  effect 
under  the  county  road  system,  except 
where  they  conflict  with  the  act  of  1909, 
relative  to  roads  and  highways.  Laws  of 
1909,  pp.  274,  286. 

§881 

CROSS-REFERENCES 

Liability  for  injury  where  right  of  way 
has  been  granted.    See  note  post,  §  2238. 

§882 

Amended,  with  limit  upon  operation. 
Laws  of  1909,  pp.  274,  286. 

CROSS-REFERENCES 

Double  taxation,  what  is  not.  See  note 
post,  §  1056. 

§882a 

Amended,  with  limit  upon  operation. 
Laws  of  1909,  pp.  274,  287. 


§882b 

New   section   inserted, 
p.  160. 


Laws   of   1911, 


Section  added.   Laws  of  1913,  p.  511. 

This  was  an  enactment  by  the  legisla- 
ture of  1911,  intended  to  follow  section 
882a,  ante,  and  excepts  from  the  jurisdic- 
tion of  the  board  of  county  commission- 
ers those  highways  situated  in  highway 
districts.  Baker  v.  Gooding  County,  25 
Ida.  506,  512;    138  Pac.  342. 

§§  883-886 

Repealed,  with  exception.  Laws  of  1909, 
pp.  274,  286. 


§883a 

New   section  inserted, 
p.  160. 


Laws   of  1911, 


CROSS-REFERENCES 

Duty  of  city  or  town  to  construct  and 
maintain  bridges  within  its  corporate 
limits.    See  note  post,  §  2242. 

§§  884-886 
Amended.   Laws  of  1911,  p.  160. 


§884 

Act   amending,   as   amended. 
1912,  special  session,  p.  45. 


§885a 

New  section  inserted.  Laws  of  1911, 
p.  160. 

§§  887,  888 

Amended,  with  limit  upon  operation. 
Laws  of  1909,  pp.  274,  287. 

§887a 

This  is  a  new  section,  enacted  in  1911, 
to  follow  section  887,  and  provides  that, 
in  case  the  construction,  etc.,  of  a 
highway,  not  within  a  highway  district, 
would  be,  nevertheless,  a  benefit  to  the 
district,  the  latter  and  the  board  of 
county  commissioners  may  contract  with 
each  other  for  a  division  and  apportion- 
ment of  the  cost.  Baker  v.  Gooding 
County,  25  Ida.  506,  513;    138  Pac.  342. 

§§  887a-887d 

New  sections  inserted.  Laws  of  1911, 
p.  160. 

§889 

Repealed,  with  exception.  Laws  of  1909, 
pp.  274,  286. 

§891 

Repealed,  with  exception.  Laws  of  1909, 
pp.  274,  286. 

§§  892-897 

Amended,  with  limit  upon  operation. 
Laws  of  1909,  pp.  274,  288. 

§§  894-897 

Amended.   Laws  of  1911,  p.  160. 

§894 

Act  amending,  as  amended.  Laws  of 
1912,  special  session,  p.  8. 

Act  amending,  as  amended.  Laws  of 
1915,  p.  139. 

CROSS-REFERENCES 

Duty  of  city  or  town  to  construct  and 
maintain  bridges  within  its  corporate 
limits.    See  note  post,  §  2242. 

Right  of  the  public  to  the  use  of  bridges 
as  a  part  of  a  public  highway.  4  R.  C.  L. 
195. 


Laws   of 


§895 

Act  amending,   as   amended. 
1912,  special  session,  p.  45. 


Laws   of 
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§896 

CROSS-REFERENCES 

Duty  of  city  or  town  to  construct  and 
maintain  bridges  within  its  corporate 
limits.    See  note  post,  §  2242. 

§§  898-904 

Repealed,  with  exception.  Laws  of  1909, 
pp.  274,  286. 

§§  898,  899 

Repealed.   Laws  of  1911,  p.  160. 

§§  900,  901 

Amended.  Laws  of  1911,  p.  160. 

§900 

Act  amending,  as  amended.  Laws  of 
1913,  p.  524. 

§901 

Act  amending,   as   amended.    Laws   of 

1912,  special  session,  p.  47. 

Act  amending,  as   amended.    Laws   of 

1913,  p.  522. 

§§  903,  904 

Repealed.   Laws  of  1911,  p.  160. 

§905 

Amended,  with  limit  upon  operation. 
Laws  of  1909,  pp.  274,  289. 

§§  906,  907 

Repealed,  with  exception.  Laws  of  1909, 
pp.  274,  286. 

§906 

Repealed.   Laws  of  1911,  p.  160. 

§908 

Amended,  with  limit  upon  operation. 
Laws  of  1909,  pp.  274,  289. 

Amended.   Laws  of  1911,  p.  160. 

Act  amending,  as  amended.  Laws  of 
1912,  special  session,  p.  8. 

This  section  makes  corporations  or 
other  employers  of  persons,  subject  to 
pay  road  poll  tax,  answerable  for  such 
tax  upon  proper  notice  to  them,  provided 
the  employer  is  indebted  to  the  employee 
at  the  time  of  the  service  of  such  notice; 
otherwise,  the  employer  is  not  answer- 
able  for   such   tax.    Kootenai   County   v. 


Hope   Lumber   Co.,   13  Ida.   262,  269;     89 
Pac.  1054.    (Citing  Rev.  St.  1887,  sec.  901.) 

§908a 

New   section   inserted.    Laws   of   1911, 
p.  160. 

§§  909,  910 

Repealed,  with  exception.  Laws  of  1909, 
pp.  274,  286. 

§§  909-911 

Repealed.   Laws  of  1911,  p.  160. 

§§  912-935 

Repealed,  with  exception.  Laws  of  1909, 
pp.  274,  286. 

§912 

Amended.   Laws  of  1911,  p.  160. 

§§  916-927 

Repealed.   Laws  of  1911,  p.  160. 

§928 

Amended.   Laws  of  1911,  p.  419. 

§§  928a,  928b 

New  sections  inserted.  Laws  of  1911, 
p.  160. 

§929 

Amended.    Laws  of  1911,  p.  160. 

§931 

The  provisions  of  this  section  apply  to 
highways  across  railroads  on  public  lands 
and  not  to  highways  crossing  irrigation 
canals  and  ditches.  MacCammelly  v.  Pio- 
neer Irr.  District,  17  Ida.  415,  419;  105 
Pac.  1076. 

§932 

Where  fences  were  put  on  land  before 
the  highway  was  laid  out,  the  remedy  of 
the  road  overseer  is  to  pursue  the  course 
prescribed  by  this  section.  Meservey  v. 
Gulliford,  14  Ida  133,  158;  93  Pac.  780. 
(Citing  Rev.  St.  1887,  §  936.) 

A  road  overseer  is  authorized,  under 
§  3666,  post,  to  bring  an  action  to  abate 
a  public  nuisance,  when  such  nuisance 
consists  of  an  obstruction  placed  upon  a 
highway  within  his  road  district.  Meser- 
vey v.  Gulliford,  14  Ida.  133,  143;  93  Pac. 
780.    (Citing  Rev.  St.  1887,  §  3634.) 
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§§  934,  935 
Repealed.   Laws  of  1911,  p.  160. 

§936 

Amended.   Laws  of  1915,  p.  202. 

§§  936,  937 

Amended.   Laws  of  1911,  p.  150. 

These  sections  are  applicable  to  the 
county  road  system,  and  remain  without 
amendment,  under  the  act  relative  to  that 
system.   Laws  of  1909,  pp.  274,  286. 

§937 

This  section  was  intended  as  an  emer- 
gency provision;  but  the  emergency  con- 
templated was  such  as  arises  by  reason 
of  the  destruction  or  injury  to  roads  or 
bridges  previously  constructed;  it  did 
not  contemplate  emergencies  arising  from 
the  failure  of  the  legislature  to  authorize 
the  levying  of  an  adequate  tax  to  keep 
the  roads  in  proper  condition,  or  emer- 
gencies arising  because  of  inoperative 
and  void  acts  of  the  legislature  in  creat- 
ing a  road  fund.  Cunningham  v.  Thomp- 
son, 18  Ida.  149,  156;    108  Pac.  898. 

§§  938-940 

Amended,  with  limit  upon  operation. 
Laws  of  1909,  pp.  274,  290. 

§§  941,  942 

Repealed,  with  exception.  Laws  of  1909, 
pp.  274,  286. 

§943 

The  provisions  of  this  section  apply  to 
encroachments  upon  highways  "duly 
laid  out  or  erected,"  and  the  penalty 
prescribed  in  §  946,  post,  for  making 
encroachments  upon  public  highways,  ap- 
plies to  such  highways  and  does  not  ap- 
ply to  highways  established  by  prescrip- 
tion or  user  before  such  highways  have 
been  recorded  as  provided  by  law.  Meser- 
vey  v.  Gulliford,  14  Ida.  133,  156;  93  Pac. 
780.  (Citing  Rev.  St.  1887,  §§  960  and 
963.) 

§§  943-956 

Amended,  with  limit  upon  operation. 
Laws  of  1909,   pp,   274,   290-292. 

§945 

The  latter  part  of  this  recognizes  the 
fact  that  an  encroachment  may  grow  into 


an  obstruction  such  as  to  "prevent  the 
use  of  the  road  for  vehicles,"  in  which 
case  the  overseer  is  given  the  right  to 
summarily  remove  the  obstruction.  Me- 
servey  v.  Gulliford,  14  Ida.  133,  152;  93 
Pac.  780.    (Citing  Rev.  St.  1887,  §  962.) 

§950 

Authority  to  bring  an  action  to  recover 
a  penalty  for  placing  an  obstruction  "in" 
a  highway,  is  not  authority  to  bring  an 
action  to  remove  an  obstruction  "to"  a 
highway.  Meservey  v.  Gulliford,  14  Ida. 
133,  157;  93  Pac.  780.  (Citing  Rev.  St. 
1887,  §967.)   - 

§951 

Amended.   Laws  of  1911,  p.  160. 

The  provisions  of  this  section  apply  to 
ditches  that  are  extended  across  public 
streets  and  highways  and  not  to  ditches 
that  were  constructed  prior  to  the  loca- 
tion of  such  highways.  MacCammelly  v. 
Pioneer  Irr.  District,  17  Ida.  415,  421; 
105  Pac.  1076. 

§958 

Repealed,  with  exception.  Laws  of  1909, 
pp.  274,  286. 

§959 

This  section  is  unaffected  by  the  county 
road  system.   Laws  of  1909,  pp.  274,  292. 

§§  960-963 

These  sections  are  applicable  to  the 
county  road  system.  Laws  of  1909,  pp. 
274,293. 

§963 

Amended,  with  power  of  suspension. 
Laws  of  1911,  p.  481. 

Repeal  of,  with  all  its  amendments,  but 
new  section  of  the  same  number  enacted 
in  lieu  thereof.   Laws  of  1915,  p.  143. 

§§  964-979 

These  sections  are  in  force  under  the 
county  road  system,  in  so  far  as  they  do 
not  conflict  therewith.  Laws  of  1909,  pp. 
274,  293. 

§§  980-1007 

These  sections  are  in  force,  under  the 
county  road  system,  in  so  far  as  the 
same  do  not  conflict  therewith.  Laws  of 
1909,  pp.  274,  293. 
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§§  1008-1011 

These  sections  are  applicable  to  the 
county  road  system,  except  that  the  duty 
and  power  of  the  county  road  overseer 
shall  devolve  upon  the  road  supervisor, 
under  the  order  of  the  board  of  county 
commissioners.  Laws  of  1909,  pp.  274, 
293. 

§1012 

This  section  is  not  applicable  to  the 
county  road  system.  Laws  of  1909,  pp. 
274,  293. 

§§  1013-1060 

Extent  to  which  these  sections  are  ap- 
plicable to  the  county  road  system.  Laws 
of  1909,  pp.  274,  293. 

§1015 

CROSS-REFERENCES 

Oral  evidence  where  record  fails.  See 
note  post,  §  1911. 

Record  of  proceedings.  See  note  post, 
§  1911. 

§  1037 

CROSS-REFERENCES 

Record  of  proceedings.  See  note  post, 
§  1911. 

Oral  evidence  where  record  fails.  See 
note  post,  §  1911. 

§1038 

CROSS-REFERENCES 

Record  of  proceedings. 
§  1911. 


See  note  post, 


Oral  evidence  where  record  fails, 
note  post,  §  1911. 


See 


§1049 

CROSS-REFERENCES 

Purpose  of  act  creating  good  roads  dis- 
trict.   See  note  post,  §  1056. 

The  good  roads  law,  §§  1049-1068,  in- 
clusive, is  not  a  "local"  or  "special  law," 
within  the  inhibition  of  the  constitution; 
it  is  general  in  its  application;  it  applies 
aJike  to  all  sections  of  the  state,  where 
the  taxpayers  are  willing  to  assume  the 
burden  of  additional  taxation  for  the  pur- 
pose of  improving  the  roads  within  such 
sections;  it  also  applies  to  all  good  road 
districts  within  the  state,  and  relates  to 


all  of  a  class.    Hettinger  v.   Good  Road 
District,  19  Ida.  313,  318;  113  Pac.  721. 

§1052 

The  requirement  that  the  notice  of 
election  shall  be  published  at  least  two 
weeks  prior  to  such  election  is  met  where 
the  dates  of  publication  show  that  fifteen 
days  intervened  between  the  first  publi- 
cation and  the  election,  and  that  two  full 
weeks  intervened  between  the  first  pub- 
lication and  the  election.  Hettinger  v. 
Good  Road  Dist,  19  Ida.  313,  320;  113 
Pac.  721. 

The  elections  referred  to  in  this  section 
relate  wholly  to  the  organization  of  the 
district  and  the  election  of  commission- 
ers for  such  district;  no  reference  is 
had  to  elections  held  under  the  provisions 
of  §  1054,  post.  Hettinger  v.  Good  Road 
Dist,  19  Ida.  313,  321;    113  Pac.  721. 

§1054 

Amended.   Laws  of  1911,  p.  188. 

CROSS-REFERENCES 
See  note  ante,  §  1052. 

HETEROGENEOUS  QUESTIONS 

The  act,  of  which  this  section  forms  a 
part,  is  complete  and  entire  and  operative 
with  this  section  eliminated;  this  section 
is  void,  but  the  fact  that  the  district  is 
unable  to  vote  bonds  does  not  render  the 
district  illegal  nor  affect  its  power  to 
control  and  govern  the  road  matters  of 
such  district.  Hettinger  v.  Good  Road 
District,   19   Ida.   313,   318;    113   Pac.   721. 

There  is  no  method  provided  in  this 
section,  or  in  any  other  part  of  the  act  of 
which  this  section  is  a  part,  for  carrying 
out  and  executing  its  provisions ;  the  sec- 
tion is,  therefore,  uncertain,  indefinite, 
and  incapable  of  execution;  hence,  it  is 
invalid  and  of  no  force  or  effect.  Het- 
tinger v.  Good  Road  Dist,  19  Ida.  313, 
321;    113  Pac.  721. 

§1056 

Amended.   Laws  of  1909,  p.  172. 

Act  amending,  as  amended.  Laws  of 
1915,  p.  47. 

Highways  include  bridges  as  well  as 
roads.    See  Rev.  Codes,  §  874. 

CROSS-REFERENCES 

No  conflict  between  sections.  See  note 
post,  §  1058. 
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CONSTRUCTION  OF  SECTION 

This  section,  as  amended  in  1909,  does 
not  violate  the  constitutional  provision 
that  forbids  double  taxation.  Hettinger 
v.  Good  Road  Dist.,  19  Ida.  313,  318;  113 
Pac.  721. 

The  purpose  of  enacting  chapter  6  of 
the  Revised  Codes,  entitled  "Good  Roads 
Districts,"  and  the  subsequent  acts 
amending  it,  was  to  create  such  districts 
and  to  provide  means  for  raising  money, 
by  a  general  levy,  from  the  persons  resi- 
dent within  the  boundaries  of  a  good 
roads  district,  to  be  expended  for  the  con- 
struction, improvement,  and  repair  of  the 
highways  within  that  district,  including 
bridges.  Good  Roads  District  No.  2  v. 
Washington  County,  27  Ida.  732;  152  Pac. 
183. 

§1058 

Amended.  Laws  of  1909,  p.  172. 

CROSS-REFERENCES 

Purpose  of  act  creating  good  roads  dis- 
tricts.  See  note  ante,  §  1056. 

There  is  no  conflict  between  the  pro- 
visions of  this  section  and  those  of  §  1056, 
ante,  as  they  were  amended  in  1909;  the 
language  of  this  section,  1058,  namely, 
"and  the  good  road  commissioners  shall 
have  the  power  to  levy  and  apply  all  road 
taxes  collected  within  their  respective 
districts,"  has  reference  to  the  taxes 
levied  and  collected  by  the  board  of  good 
road  commissioners  within  the  district; 
it  has  no  reference  to  the  75  per  cent  of 
the  general  tax  levy  made  by  the  board 
of  county  commissioners,  notwithstand- 
ing the  fact  that  the  latter  is  set  apart 
to  said  districts  and  authorized  to  be  ex- 
pended within  the  same.  Hettinger  v. 
Good  Road  Dist.,  19  Ida.  313,  317;  113 
Pac.  721. 

Under  the  act  of  1909,  amending  one 
code  section,  relating  to  the  organization 
of  good  roads  districts,  the  determinations 
of  the  good  roads  commissioners  upon 
petitions  for  laying  out  and  opening  pub- 
lic roads  within  their  districts  are  subject 
to  appeal  to  the  board  of  county  com- 
missioners; but  the  latter  board  has  jur- 
isdiction of  such  an  appeal  only  when 
the  appeal  is  taken  in  the  same  manner 
in  which  appeals  are  taken  from  the  board 
of  county   commissioners  to  the   district 


court.    Feltham  v.  Board  of  Commission- 
ers, 28  Ida,  269;  153  Pac.  562. 

§1060 

CROSS-REFERENCES 

Purpose  of  act  creating  good  roads  dis- 
trict.   See  note  ante,  §  1056. 

§1061 

Repealed.   Laws  of  1913,  p.  558. 

§1081 

Amended.   Laws  of  1909,  p.  153. 
Amended.  Laws  of  1913,  p.  494. 

§1084 

This  provision,  fixing  at  $1800,  the  an- 
nual salary  of  the  secretary  of  the  state 
board  of  health,  and  the  law  of  1911,  fix- 
ing at  $600,  the  salary  of  the  registrar  of 
vital  statistics,  joined  to  the  other  office 
by  that  law,  were  suspended  for  two 
years  by  the  law  of  1913  appropriating 
$3600  as  the  entire  salary  of  the  incum- 
bent of  the  double  office  for  those  two 
years.  Falk  v.  Huston,  25  Ida.  26,  31; 
135  Pac.  745. 

§§  1088-1092 

Amended.   Laws  of  1911,  p.  631. 

§  1091 

Amended.   Laws  of  1909,  p.  153. 

§  1094 

Repealed.   Laws  of  1911,  p.  631. 

§  1095 

Amended.   Laws  of  1909,  p.  153. 
Amended.   Laws  of  1913,  p.  494. 

§§  1097a,  1097b 

Added.   Laws  of  1909,  p.  153. 
Amended.   Laws  of  1913,  p.  494. 

§§  1098, 1099 

Amended.   Laws  of  1909,  p.  153. 
Amended.   Laws  of  1913,  p.  494. 

§1100 

Amended.   Laws  of  1913,  p.  494. 

§1102 

Amended.   Laws  of  1913,  p.  494. 
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§1104 

Amended.   Laws  of  1913,  p.  494. 

§  1106 

Amended.   Laws  of  1913,  p.  494. 

§§  1109-1113 

Repealed.   Laws  of  1909,  p.  153. 

§§  1114-1116 

Amended.   Laws  of  1909,  p.  231. 

§  1H7 

Repealed.   Laws  of  1909,  p.  231. 

§§  1118, 1119 

Amended.   Laws  of  1909,  p.  231. 

§1120 

Repealed.   Laws  of  1909,  p.  231. 

§§  1121-1123 
Amended.   Laws  of  1909,  p.  231. 

§1133 

Amended.   Laws  of  1909,  p.  231. 

§§  1145-1147 

Amended.   Laws  of  1909,  p.  231. 

§  H48 

Repealed.   Laws  of  1909,  p.  231. 

§§  1149, 1150 

Amended.   Laws  of  1909,  p.  231. 

§1152 

Amended.   Laws  of  1909,  p.  231. 

§  1154 

Amended.   Laws  of  1913,  p.  477. 

§1156 

CROSS-REFERENCES 

No  power  to  provide  for  the  allowance 
of  bounties  for  the  killing  of  predatory 
animals,  when.    See  note  post,  §  1197. 

§§  1158, 1159 

Amended.   Laws  of  1913,  p.  477. 

§1164 

Amended.   Laws  of  1909,  p.  105. 

§§  1167, 1168 

Amended.   Laws  of  1913,  p.  477. 


§1185 

A  state  can  not,  under  the  guise  of  ex- 
ercising its  police  power,  enact  inspection 
laws  which  burden  foreign  or  interstate 
commerce,  or  which  impose  upon  prop- 
erty or  products  brought  into  a  state 
from  another  state,  burdens  or  taxes 
more  onerous  than  are  imposed  upon  like 
property  or  products  of  the  state  enact- 
ing such  legislation.  State  v.  Butterfield 
Livestock  Co.,  17  Ida.  441,  447;  134  Am. 
St.  Rep.  263;  26  L.  R.  A.,  N.  S.,  1224; 
106  Pac.  455. 

This  statute  is  clearly  and  purely  an  in- 
spection statute;  but  the  act  of  March  11, 
1909,  providing  for  the  payment  of  a 
grazing  license  fee  on  sheep  entering  the 
state  of  Idaho,  is  not  an  inspection  law, 
but  is  a  discriminatory  tax  against  the 
property  of  another  state,  and  an  undue 
interference  with  interstate  commerce;  it 
is,  therefore,  unconstitutional  and  void. 
State  v.  Butterfield  Livestock  Co.,  17  Ida. 
441,  451;  134  Am.  St.  Rep.  263;  26  L.  R. 
A.,  N.  S.,  1224;    106  Pac.  455. 

§1188 

Amended.  Laws  of  1915,  p.  73. 

§1194 

Amended.  Laws  of  1911,  p.  683. 

§1197 

Amended.   Laws  of  1915,  p.  184. 

CROSS-REFERENCES 
See  note  post,  §  1199. 

HETEROGENEOUS  QUESTIONS 

Where  the  statute  has  vested  the  gen- 
eral supervision  of  the  subject  of  the  ex- 
termination of  predatory  animals,  in  a 
livestock  sanitary  board,  as  provided  in 
this  section;  has  authorized  the  state 
veterinarian  to  act  in  conjunction  with 
such  board,  as  in  §  1156,  ante,  and  has 
specifically  designated  the  agency  through 
which  the  work  of  extermination  shall  be 
accomplished,  namely,  through  hunters 
and  trappers  to  be  employed  by  the 
board;  such  officers  have  no  authority 
to  allow,  or  to  provide  for  the  allowance 
of,  claims  for  bounties  for  the  killing  of 
such  animals.  State  v.  Johnson,  26  Ida. 
203,  207;    141  Pac.  565. 

§§  1198-1200 
Repealed.   Laws  of  1915,  p.  184. 
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§1199 

The  restrictions  of  this  section  evi- 
dently do  not  apply  to  mere  bounty  claim- 
ants, and  those  who  are  not  working  in 
the  employ  of  the  state  livestock  sanitary 
board,  acting  under  the  authority  of 
§  1197,  ante.  State  v.  Johnson,  26  Ida. 
203,  208;    141  Pac.  565. 

§1201 

Repealed.   Laws  of  1913,  p.  91. 

Act  substituted  therefor.  Laws  of  1913, 
p.  430. 

§  1202 

Amended.   Laws  of  1915,  p.  184. 

§1204 

Amended.   Laws  of  1915,  p.  184. 

§1205 

Amended.  Laws  of  1912,  special  session, 
p.  52. 

CROSS-REFERENCES 

Discriminatory  tax  upon  sheep  brought 
into  the  state.   See  note  ante,  §  1185. 

§  1217 

CROSS-REFERENCES 

Recovery  of  damages  from  herding  of 
sheep.    See  note  post,  §  1218. 

Herding  within  two  mile  limit.  See 
note  post,  §  1218. 

§1218 

In  cases  of  a  charge  that  animals, 
which  should  have  been  restrained  by 
fences,  have  been  permitted  to  trespass, 
the  justice  must  appoint  appraisers;  but 
there  is  no  such  necessity  when  the 
charge  is  a  violation  of  the  two-mile 
limit  law  by  the  trespassing  of  sheep. 
Cleveland  v.  Wallace,  23  Ida.  570,  572; 
131  Pac.  10. 

To  recover  under  the  "two-mile  limit 
law,"  for  injuries  arising  from  the  herd- 
ing of  sheep,  the  plaintiff  must  show  that 
he  has  sustained  actual  damages  and  real 
loss;  speculative  and  remote  damages 
can  not  be  recovered  in  such  a  case.  Rose- 
borough  v.  Whittington,  15  Ida.  100,  103; 
96  Pac.  437. 

§1219 

CROSS-REFERENCES 

Sheep  as  estrays.   See  note  ante,  §  1218. 


§1226 
Amended.   Laws  of  1911,  p.  696. 

§1227 

Amended.   Laws  of  1911,  p.  338. 

§§  1228-1234 

Amended.   Laws  of  1911,  p.  696. 

81228 


Act  amending,   as   amended. 
1913,  p.  543. 


Laws   of 


§1238 

Amended.  Laws  of  1911,  p.  696. 

§1246 

Amended.   Laws  of  1913,  p.  51. 

§1256 

Amended.   Laws  of  1915,  p.  292. 

§1257 

Repealed.   Laws  of  1915,  p.  292. 

§  1263 

Illustration  of  contract  to  which  the 
doctrine  of  comity  between  states  can  not 
be  successfully  applied.  Hare  v.  Young, 
26  Ida.  682,  687;    146  Pac.  104. 

§  1278 

CROSS-REFERENCES 

No  obligation  to  fence  against  hogs. 
See  note  post,  §  1279. 

§1279 

The  subject  of  chapter  12,  article  1,  in 
which  this  section  is  found,  is  trespassing 
by  hogs;  the  legislation  is  for  the  public 
good,  was  within  the  power  of  the  legis- 
lature to  enact,  and  does  not  violate  the 
due  process  of  law  principle  of  the  con- 
stitution. Fall  Creek  Sheep  Co.  v.  Wal- 
ton, 24  Ida.  760,  770;  Ann.  Cas.  1915C, 
1252;  136  Pac.  438. 

§1294 

CROSS-REFERENCES 

Damages  under  stock  fencing  law.  See 
note  ante,  §  1218. 

§1299 

CROSS-REFERENCES 

Estrays.    See  note  ante,  §  1218. 
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Statute  of  limitations.  See  note  post, 
§  4054. 

HETEROGENEOUS  QUESTIONS 

The  purchaser  of  an  animal,  regularly- 
sold  as  an  estray,  acquires  an  absolute 
title,  regardless  of  lapse  of  time.  Havird 
v.  Lung,  19  Ida.  790,  794;    115  Pac.  930. 

Non-compliance  with  the  estray  law 
makes  wrongful  the  possession  of  one 
who  takes  up  an  estray,  renders  him  lia- 
ble to  the  owner  as  for  a  conversion,  and 
leaves  him  without  protection  for  any  ex- 
penses that  he  may  have  incurred  in  car- 
ing for  the  animal.  Havird  v.  Lung,  19 
Ida.  790,  794;    115  Pac.  930. 

§§  1299-1301 

Amended.   Laws  of  1911,  p.  646. 

§1310 

CONSTRUCTION  OF  SECTION 

This  section,  as  amended  in  1911,  is 
constitutional.  Ingard  v.  Barker,  27  Ida. 
124;  147  Pac.  293. 

This  section,  as  amended  in  1911,  did 
not  vest  in  the  state  horticultural  asso- 
ciation the  power  to  appoint  a  state  board 
of  horticultural  inspectors;  the  power  to 
appoint  those  officers  is,  with  certain  limi- 
tations as  to  considering  recommenda- 
tions, confided  to  the  governor,  but  there 
is  not  imposed  upon  the  chief  executive 
the  duty  of  selecting,  as  members  of  the 
state  board  of  horticultural  inspection, 
the  person  nominated  and  recommended 
by  the  state  horticultural  association,  and 
none  other.  Ingard  v.  Barker,  27  Ida.  124; 
147  Pac.  293. 

HETEROGENEOUS  QUESTIONS 

It  is  beyond  the  power  of  a  court  to 
make  judicial  amendments  to  a  statute. 
Ingard  v.  Barker,  27  Ida.  124;  147  Pac. 
293. 

§§  1310-1312 

Amended.   Laws  of  1909,  p.  322. 

Act  amending,  as  amended.  Laws  of 
1911,  p.  151. 

§1313 

Amended.   Laws  of  1911,  p.  151. 

§1315 

Amended.   Laws  of  1909,  p.  322. 

Act  amending,  as  amended.  Laws  of 
1911,  p.  151. 


Act  amending,   as   amended.    Laws   of 
1913,  p.  80. 

§1316 

Amended.    Laws  of  1913,  p.  80. 

§1318 

Amended.   Laws  of  1911,  p.  151. 

Act  amending,  as  amended.  Laws  of 
1913,  p.  80. 

HETEROGENEOUS  QUESTIONS 

If  fruit  trees  are  imported  into  this 
state,  without  any  pretense  of  complying 
with  the  statute,  and  sold,  but  they  are 
subsequently  examined  by  the  horticul- 
tural inspector,  and  found  to  be  diseased, 
and  infested  with  pests,  and  are  destroyed 
in  accordance  with  the  statute,  the  result 
is  that  there  was  no  consideration  for 
the  sale;  it  was  made  in  violation  of  law. 
Land  v.  Hea,  20  Ida.  250,  254;  118  Pac. 
506. 

§  1320 

Amended.    Laws  of  1913,  p.  80. 

§§  1322, 1323 

Amended.   Laws  of  1911,  p.  151. 

81323 


Act  amending,   as   amended. 
1913,  p.  80. 


Laws   of 


§1324 

Amended.   Laws  of  1913,  p.  80. 

§  1324a 

New  section  added.    Laws  of  1913,  p. 
517. 

§1325 

Amended.   Laws  of  1909,  p.  322. 

Act  amending,   as   amended.    Laws   of 
1911,  p.  151. 

Act  amending,   as   amended.    Laws   of 
1913,  p.  517. 

§1326 

Amended.   Laws  of  1911,  p.  151. 
Amended.   Laws  of  1913,  p.  80. 

§§  1326a.l326f 

Added.  Laws  of  1911,  p.  151. 

§§  1326b-1326d 
Amended.  Laws  of  1913,  p.  80. 
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§§  1326g,  1326h 

New  sections  added.    Laws  of  1913,  p.  80. 

§1327 

Repealed,  but  new  section  of  same 
number  substituted.   Laws  of  1909,  p.  322. 

§1329 

Amended.   Laws  of  1913,  p.  573. 

§  1330 

Amended.   Laws  of  1911,  p.  457. 

•  Act  amending,   as   amended.    Laws   of 
1913,  p.  573. 

§§  1331-1334 

Amended.   Laws  of  1913,  p.  573. 

§§  1336-1340 

Amended.   Laws  of  1913,  p.  573. 

§§  1340a-1340e 

Sections  added.  Laws  of  1913,  p.  573. 

§ 1340e 

Chapter  16,  of  the  Rev.  Codes,  com- 
prising the  bee  inspection  law,  of  which 
section  1340  was  the  concluding  section, 
was  amended  by  additions  made  in  1913; 
section  1340e,  one  of  the  added  sections, 
limited  the  expenses  of  the  bee  inspection 
branch  of  the  horticultural  department  to 
$2,500  a  year,  while  by  the  general  ap- 
propriation act  in  1913,  p.  637,  the  whole 
appropriation  for  the  department  was 
$40,000;  the  state  horticultural  inspector 
is  ex  officio  the  state  bee  inspector  and, 
as  such,  is  entitled  to  the  $2,500  as  salary, 
to  be  paid  out  of  the  $40,000  appropriated. 
McPherson  v.  Huston,  24  Ida.  21,  23;  132 
Pac.  107. 

§1342 
Amended.   Laws  of  1909,  p.  191. 

HETEROGENEOUS  QUESTIONS 

In  determining  the  qualifications  of  an 
applicant  for  a  license  to  practice  medi- 
cine, without  examination,  as  provided  by 
this  section,  amended  in  1909,  the  medical 
board  is  not  limited  to  any  particular 
character  or  kind  of  proof;  if  it,  however, 
deprives  the  applicant  of  any  legal  right, 
its  action  may  be  reviewed  by  the  courts, 
but  they  will  not  interfere  with  or  dis- 
turb   the    discretionary   power   conferred 


upon  the  state  board.    Barton  v.  Schmer- 
shall,  21  Ida.  562,  568;   122  Pac.  385. 

The  regulation  of  the  practice  of  medi- 
cine and  surgery  is  for  the  common  good, 
and  the  matter  is  clearly  within  the  police 
power  of  the  state.  Barton  v.  Schmer- 
shall,  21  Ida.  562,  574;  122  Pac.  385. 

The  medical  board  has  power,  under 
this  section  as  amended  in  1909,  to  require 
an  applicant  from  another  state,  for  a 
license  to  practice  medicine  in  this  state, 
to  submit  to  an  examination,  though  he 
has  been  examined  in  such  other  state  on 
all  the  subjects  required  by  the  board  of 
this  state,  has  been  awarded  an  average 
grade  of  not  less  than  80  per  cent,  holds 
a  license  from  a  medical  college  of  such 
other  state,  and  has,  in  all  other  respects, 
complied  with  the  requirements  of  the 
statute  of  this  state.  Barton  v.  Schmer- 
shall,  21  Ida.  562,  575;  122  Pac.  385. 

It  is  left  to  the  legal  discretion  of  the 
medical  board  to  determine  whether  a 
qualified  physician  of  another  state  shall 
be  admitted,  without  examination,  to  prac- 
tice medicine  in  this  state.  Barton  v. 
Schmershall,  21  Ida.  562,  574;  122  Pac. 
385. 

§1344 

Amended.  Laws  of  1911,  p.  187. 

Amendatory  act,  repealed.  Laws  of 
1913  (chap.  113),  p.  433. 

§  1346 

CROSS-REFERENCES 

Power  of  medical  board  respecting 
licenses  to  practice  medicine.  See  note 
ante,  §  1342. 

§1348 

HETEROGENEOUS  QUESTIONS 

Practice  of  medicine  or  surgery  under 
the  laws  of  1887.  Vadney  v.  State  Board, 
19  Ida.  203;  112  Pac.  1046. 

Issuance  of  licenses  under  the  medical 
law  of  1899.  Vadney  v.  State  Board,  19 
Ida.  203;  112  Pac.  1046. 

§1350 

Amended.   Laws  of  1909,  p.  191. 

CROSS-REFERENCES 

Power  of  medical  board  respecting 
licenses  to  practice  medicine.  See  note 
ante,  §  1342. 
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Preliminary  examinations.  See  post, 
§§  7565-7589. 

Informations  before  magistrates.  See 
post,  §§  7509-7911. 

Who  are  magistrates.  See  Rev.  Codes, 
§  7511. 

Co-ordinate  and  concurrent  jurisdiction 
of  justice's  and  district  courts  over  mis- 
demeanors.   See  note  post,  §  3854. 

HETEROGENEOUS  QUESTIONS 

The  jurisdiction  of  magistrates  to  hold 
preliminary  examinations  is  limited  to 
crimes  that  are  beyond  the  original  juris- 
diction of  justices  of  the  peace  and  pro- 
bate courts.  State  v.  Raaf,  16  Ida.  411, 
416;  101  Pac.  747. 

A  justice's  court,  as  well  as  the  district 
court,  has  original  jurisdiction  of  offenses 
committed  by  a  violation  of  this  section; 
and,  if  the  case  is  commenced  before  the 
justice,  it  is  his  duty  to  try  it;  he  should 
not  hold  a  preliminary  examination.  State 
v.  Raaf,  16  Ida.  411,  416;  101  Pac.  747. 

§1383 

Amended.   Laws  of  1909,  p.  149. 

§1398 

Amended.   Laws  of  1913,  p.  162. 

§§  1400a-1400d 

Added.    Laws  of  1909,  p.  182. 

Act  adding,  repealed.  Laws  of  1915,  p. 
148. 

§1404 
Amended.   Laws  of  1909,  p.  190. 

§1406 

Repealed.   Laws  of  1913,  p.  131. 

§1418 
Amended.   Laws  of  1911,  p.  563. 

HETEROGENEOUS  QUESTIONS 

The  office  of  immigration  commissioner 
was  created  by  the  constitution,  and  this 
left  the  legislature  to  fix  the  salary  and 
prescribe  the  duties  of  the  officer,  and 
make  such  appropriation  for  the  office  as 
may  be  deemed  necessary;  this  section, 
as  amended  in  1911,  fixed  the  salary  ac- 
cordingly. Laws  1911,  p.  564.  Reed  v. 
Huston,  24  Ida.  26,  29;  Ann.  Cas.  1915A, 
1237;  132  Pac.  109. 


AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

What  constitutes  "appropriation"  of 
public  money  within  the  constitutional 
provision  relating  thereto.  Ann.  Cas. 
1915A,  1240. 

§1423 

Repealed.   Laws  of  1911,  p.  563. 

§  1458 

This  section  is  repugnant  to  the  consti- 
tution and  laws  of  the  United  States,  and 
void.  In  re  Case,  20  Ida.  128,  133;  116 
Pac.  1037. 

§1464 

Amended.   Laws  of  1909,  p.  4. 

§§  1466-1473 

Incorporated  entire  into  the  common 
school  act.   Laws  of  1911,  p.  483. 

§1475 

CONSTRUCTION  OF  SECTION 

This  section  and  §  1476,  post,  simply 
prescribe  the  locality  or  sites  where  cer- 
tain work  to  be  done  for  the  people  in 
their  corporate  and  sovereign  capacity 
shall  be  performed;  such  sections  are 
clearly  within  the  legislative  power  and  do 
not  violate  any  public  policy  of  the  state. 
In  re  Gemmill,  20  Ida.  732,  741;  Ann.  Cas. 
1913A,  76;  41  L.  R.  A.,  N.  S.,  711;  119  Pac. 
298. 

Neither  this  section  nor  §  1476,  post,  is 
unconstitutional.  In  re  Gemmill,  20  Ida. 
732,  735;  Ann.  Cas.  1913A,  76;  41  L.  R.  A., 
N.  S.,  711;  119  Pac.  298. 

The  statute,  §§  1475,  1476,  and  1476a, 
has  nothing  to  do  with  letting  contracts 
to  either  residents  or  non-residents  of 
the  state;  all  the  state  attempts  to  do  is 
to  require  that  certain  work  done  for  the 
several  counties  shall  be  actually  exe- 
cuted within  the  confines  of  the  county  or 
state,  without  any  reference  to  the  person 
who  does  it;  the  only  test  is  that  the 
officer  having  charge  of  the  work  shall 
have  it  done  within  the  county;  or,  if  it 
can  not  be  done  in  the  county,  then  in  the 
state,  if  such  work  can  be  done  within 
the  state.  In  re  Gemmill,  20  Ida.  732,  736; 
Ann.  Cas.  1913A,  76;  41  L.  R.  A,  N.  S., 
711;  119  Pac.  298. 
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AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Validity  of  statute  requiring  public 
printing,  etc.,  to  be  done  within  the  state. 
Ann.  Cas.  1913A,  82. 

Constitutionality  of  statutes  requiring 
work  incident  to  public  contract  to  be 
done  in  the  state  or  a  local  division 
thereof.    41  L.  R.  A.,  N.  S.,  711. 

§1476 

CONSTRUCTION  OF  SECTION 

Constitutionality.   See  note  ante,  §  1475. 

Nature  of  section.  See  note  ante,  §  1475. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Constitutionality  of  statutes  requiring 
work  incident  to  public  contract  to  be 
done  in  the  state  or  a  local  division 
thereof.    41  L.  R.  A.,  N.  S.,  711. 

§  1476a 

CROSS-REFERENCES 
Nature  of  section.  See  note  ante,  §  1475. 

CONSTRUCTION  OF  SECTION 

This  section  provides  that  any  city  or 
county  officer,  either  as  an  official  mem- 
ber of  a  board  or  as  a  purchasing  agent, 
who  violates  any  of  the  provisions  of 
§§  1475  and  1476,  ante,  shall  be  guilty  of  a 
misdemeanor,  etc.  In  re  Gemmill,  20  Ida. 
732;  Ann.  Cas.  1913A,  76;  41  L.  R.  A., 
N.  S.,  711;  119  Pac.  298. 

§§  1478, 1479 

Amended.  Laws  of  1909,  p.  28. 

Amendatory  act,  repealed.  Laws  of 
1913,  pp.  247,  296. 

§§  1478-1493 
Repealed.   Laws  of  1913,  pp.  247,  296. 

§1481 

Amended.   Laws  of  1909,  p.  28. 

Amendatory  act,  repealed.  Laws  of 
1913,  pp.  247,  296. 

§§  1482a-1482g 
Added.  Laws  of  1909,  pp.  28,  30. 

Act  adding,  repealed.  Laws  of  1913, 
pp.  247,  296. 


§ 1482d 

Amended.   Laws  of  1911,  p.  108. 

Amendatory  act,  repealed.  Laws  of 
1913,  pp.  247,  296. 

§ 1482f 
Amended.   Laws  of  1911,  p.  108. 

§§  1482f,  1482g 

Amendatory  act,  repealed.  Laws  of 
1913,  pp.  247,  296. 

§ 1482h 
Amended.   Laws  of  1911,  p.  108. 

§1483 

Amended.  Laws  of  1909,  p.  28. 

Amendatory  act,  repealed.  Laws  of 
1913,  pp.  247,  296. 

§§  1485, 1486 

Amended.   Laws  of  1909,  p.  28. 

Amendatory  act,  repealed.  Laws  of 
1913,  pp.  247,  296. 

§1486 

Act  amending,  as  amended.  Laws  of 
1911,  p.  108. 

Act  amending  as  amended,  repealed. 
Laws  of  1913,  pp.  247,  296. 

CROSS-REFERENCES 

Form  of  receipt.    See  post,  §  1487. 

§  1487 

CROSS-REFERENCES 

Negotiability  of  receipt.  See  post, 
§  1491. 

Return  of  receipt  before  delivery  of 
grain.    See  note  post,  §  1492. 

HETEROGENEOUS  QUESTIONS 

The  receipt  issued  by  the  manager  of  a 
warehouse,  for  grain  received,  is  negoti- 
able, where  it  contains  the  substantial  re- 
quirements of  this  and  the  next  preceding 
section.  State  v.  Henzell,  17  Ida.  725,  732; 
27  L.  R.  A.,  N.  S.,  159;  107  Pac.  67. 

§1488 

CROSS-REFERENCES 

Punishment.    See  note  post,  §  1493. 
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§1490 

CROSS-REFERENCES 

Return  of  receipt  before  delivery  of 
grain.    See  note  post,  §  1492. 

Unauthorized  sale  is  a  felony.  See  post, 
§  1493. 

HETEROGENEOUS  QUESTIONS 

The  manager  of  a  warehouse,  on 
trial  for  unlawfully  selling  grain  stored 
therein,  should  not  be  heard  in  his  defense 
to  urge  that  the  warehouse  receipt  issued 
by  him  is  not  in  form  and  substance  such 
as  the  statute  requires.  State  v.  Henzell, 
17  Ida.  725,  730;  27  L.  R.  A.,  N.  S.,  159; 
107  Pac.  67. 

In  a  prosecution  against  the  manager 
of  a  warehouse,  for  unlawfully  selling 
grain  stored  therein,  the  only  criminal  in- 
tent that  it  is  necessary  to  show  is,  that 
the  act  itself  was  done  voluntarily  and 
not  under  duress  or  any  compulsion  by 
superior  force;  no  specific,  willful,  ma- 
licious, or  wrongful  intent  is  necessary. 
State  v.  Henzell,  17  Ida.  725,  734;  27  L.  R. 
A.,  N.  S.,  159;  107  Pac.  67. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Intent  as  ingredient  of  offense  by  ware- 
houseman selling  goods  for  which  he  has 
issued  receipt.    27  L.  R.  A.,  N.  S.,  159. 

§1491 

HETEROGENEOUS  QUESTIONS 

The  negotiability  of  a  warehouse  re- 
ceipt, in  the  form  prescribed  by  law,  is 
not  destroyed  by  reason  of  the  fact  that 
it  may  contain  surplusages,  or  stipulations 
and  restrictions  not  authorized  by  the 
provisions  of  the  statute.  State  v.  Hen- 
zell, 17  Ida.  725,  732;  27  L.  R.  A.,  N.  S., 
159;   107  Pac.  67. 

A  warehouse  receipt,  in  the  form  pre- 
scribed by  law,  is  negotiable,  and  may 
be  transferred  by  indorsement.  State  v. 
Henzell,  17  Ida.  725,  732;  27  L.  R.  A.,  N.  S., 
159;  107  Pac.  67. 

§  1492 

Sections  1487,  1490,  and  1492  contem- 
plate the  return  of  the  receipt  by  the 
holder  thereof  before  the  warehouseman 
can  deliver  up  the  grain.  State  v.  Hen- 
zell, 17  Ida.  725,  733;  27  L.  R.  A.,  N.  S., 
159;   107  Pac.  67. 


§§  1492, 1493 
Amended.  Laws  of  1911,  p.  108. 

Amendatory  act,  repealed.  Laws  of 
1913,  pp.  247,  296. 

§§  1492a-1492h 

Added.   Laws  of  1909,  pp.  28,  32. 

Act  adding,  repealed.  Laws  of  1913,  pp. 
247,  296. 

§1493 

CONSTRUCTION  OF  SECTION 

In  the  amendment  to  this  section 
passed  in  1911  which  declares  that,  "Any 
person,  firm,  or  corporation  superinten- 
dent or  trustee  of  any  board,  who  shall 
violate  any  of  the  provisions  of  this  chap- 
ter shall  be  guilty  of  a  felony,"  the  words 
"of  any  board"  is  a  clerical  error,  and 
should  be  read  "or  any  board."  Frontier 
Mill  etc.  Co.  v.  Roy  White  etc.  Co.,  26  Ida. 
478,  484;  138  Pac.  825. 

HETEROGENEOUS  QUESTIONS 

It  is  as  much  a  violation  of  the  statute 
for  the  manager  of  a  warehouse  to  issue 
a  warehouse  receipt,  not  in  conformity 
with  §§  1486  and  1487,  ante,  as  it  is  for 
him  to  sell  or  dispose  of  the  grain,  con- 
trary to  §  1490,  ante,  after  having  re- 
ceipted for  it.  State  v.  Henzell,  17  Ida. 
725,  730;  27  L.  R.  A.,  N.  S.,  159;  107 
Pac.  67. 

In  a  prosecution  against  the  manager 
of  a  warehouse  for  unlawfully  selling 
grain  stored  therein,  he  can  not  introduce 
evidence  to  show  that  he  had,  in  fact,  pur- 
chased the  grain  prior  to  receiving  it  and 
prior  to  the  issuance  of  the  warehouse 
receipt,  as  that  would  show  a  violation  of 
§  1488,  ante.  State  v.  Henzell,  17  Ida.  725, 
734;  27  L.  R.  A.,  N.  S.,  159;   107  Pac.  67. 

It  is  a  felony  for  anyone  operating  a 
warehouse  to  sell  any  grain  stored  therein 
without  first  obtaining  the  written  con- 
sent of  the  owner  or  holder  of  the  ware- 
house receipt  that  has  been  issued  for 
such  grain;  the  act  of  selling  the  grain 
constitutes  the  crime,  and  the  motive  or 
intent  with  which  the  sale  was  made  is 
immaterial  and  constitutes  no  defense  in 
a  prosecution  for  such  crime.  State  v. 
Henzell,  17  Ida.  725,  732;  27  L.  R.  A., 
N.  S.,  159;   107  Pac.  67. 
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§§  1493a-1493k 

Added.   Laws  of  1911,  p.  108. 

Act  adding,  repealed.  Laws  of  1913, 
pp.  247,  296. 

§1503 

Though  a  loggers'  lien  claim  has  not 
been  filed  with,  or  recorded  by,  the  lum- 
ber inspector,  yet  it  is  not  void  as  be- 
tween the  parties  thereto,  where  it  is 
valid  in  all  other  particulars.  Schultz  v. 
Rose  Lake  L.  Co.,  27  Ida.  128;  149  Pac. 
726. 

§  1504 

Logs  referred  to  as  "prize  logs"  in  this 
section,  which  provides  for  the  disposi- 
tion to  be  made  of  prize  logs,  are  logs 
which  bear  no  proprietary  marks  or 
brands,  at  least  no  recorded  marks  or 
brands,  and  remain  unclaimed  for  over  a 
year  after  a  general  drive.  Norman  v. 
Rose  Lake  Lumber  Co.,  22  Ida.  711,  720; 
Ann.  Cas.  1913E,  673;  128  Pac.  85. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Confusion  of  goods.  101  Am.  St.  Rep. 
913. 

Confusion  of  goods  resulting  from  mis- 
take or  accident.  Ann.  Cas.  1913E,  678. 

§1506 

CROSS-REFERENCES 

Organization  of  social  clubs.  See  post, 
§  3011. 

Words  and  phrases,  how  to  be  con- 
strued.  See  ante,  §  15. 

HETEROGENEOUS  QUESTIONS 

A  social  club,  which  sells  intoxicating 
liquors  to  its  members,  to  be  drank  upon 
the  premises,  must  procure  a  liquor 
license.  County  of  Ada  v.  Boise  etc.  Club, 
20  Ida.  421,  445;  38  L.  R.  A.,  N.  S.,  101; 
118  Pac.  1086. 

The  word  "person"  includes  corpora- 
tions of  every  character  and  kind,  whether 
organized  as  such  for  profit,  or  social 
advantages  without  profit.  County  of  Ada 
v.  Boise  etc.  Club,  20  Ida.  421,  428;  38 
L.  R.  A.,  N.  S.,  101;  118  Pac.  1086. 

If  a  social  club  organized,  as  a  cor- 
poration, keeps  in  stock  intoxicating 
liquors  to  be  drank  upon  the  premises, 
and  disposes  of  the  same  to  its  members 


and  their  guests  for  a  consideration,  as 
incidental  to  the  main  objects  and  pur- 
poses of  the  club,  such  disposition  of  the 
liquors  is  a  "sale,"  though  it  is  without 
pecuniary  profit  to  the  club.  County  of 
Ada  v.  Boise  etc.  Club,  20  Ida.  421,  436; 
38  L.  R.  A.,  N.  S.,  101;  118  Pac.  1086. 

The  word  "sell,"  as  here  used,  means 
the  transfer  of  title  to  intoxicating  liquor, 
by  valid  agreement,  from  one  party  to 
another,  for  a  consideration.  County  of 
Ada  v.  Boise  etc.  Club,  20  Ida.  421,  432; 
38  L.  R.  A.,  N.  S.,  101;  118  Pac.  1086. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES " 

Applicability  of  liquor  laws  to  social 
club  dispensing  liquors  to  members.  38 
L.  R.  A.,  N.  S.,  101. 

§1507 

The  board  of  county  commissioners 
must  look  to  this  section  and  §§  1508, 
1512,  1513,  and  1514,  post,  as  providing 
its  powers  in  respect  to  granting  applica- 
tions for,  and  revoking,  licenses  to  sell 
liquors  for  the  purchaser  to  drink  on  the 
premises  where  sold.  Anderson  v.  Board 
of  Commissioners,  22  Ida.  190,  197;  125 
Pac.  188. 

HETEROGENEOUS  QUESTIONS 

Under  this  section,  it  becomes  the  duty 
of  the  board,  upon  there  being  presented 
to  it  an  application  for  a  liquor  license, 
and  before  granting  the  application;  first, 
to  determine  whether  to  grant  the  license 
will  serve  the  best  interests  of  the  com- 
munity in  which  the  saloon  or  business  is 
to  be  established;  second,  to  determine 
whether  the  applicant  is  a  fit  person  to 
whom  to  issue  a  license;  and,  third,  to 
determine  the  likelihood  that  the  business 
will  be  carried  on  in  a  quiet  and  orderly 
manner.  Sullivan  v.  Board  of  Commis- 
sioners, 22  Ida.  202,  205;  125  Pac.  191. 

§1510 

CROSS-REFERENCES 

Necessity  of  license.  See  note  ante, 
§  1506. 

The  section  of  the  codes,  enacted  to 
regulate  the  selling  of  intoxicating 
liquors  used  as  a  beverage,  was  repealed 
by  the  act  of  1915,  establishing  the  state 
as  a  prohibition  district;  it  follows  that 
a  druggist  is  no  longer  required  to  obtain 
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the  license,  provided  for  in  that  section, 
in  order  to  be  able  to  import  and  to  sell 
pure  alcohol  for  scientific,  mechanical, 
and  medical  purposes.  Chas.  L.  Joy  & 
Co.  v.  Carlson,  28  Ida.  455;   154  Pac.  640. 

§1511 

Amended.   Laws  of  1913,  p.  301. 

§  1511a 

New  section  added.  Laws  of  1913, 
p.  301. 

§1512 

CROSS-REFERENCES 

Revocation  of  license  for  breach  of 
licensing  law.   See  note  ante,  §  1507. 

§1518 

CROSS-REFERENCES 
Jurisdiction.   See  note  post,  §  8325. 

Power  of  district  court,  on  appeal,  to 
imprison  defendant.   See  note  post,  §  8324. 

HETEROGENEOUS  QUESTIONS 

The  offense  defined  by  this  section  is 
another  and  distinct  crime  from  that  of 
selling  liquor  in  a  prohibition  district. 
State  v.  Stafford,  26  Ida.  381,  390;  143  Pac. 

528. 

§1521 

CROSS-REFERENCES 

Right  of  druggist  to  import  and  to  sell 
pure  alcohol.    See  note  ante,  §  1510. 

§1522 

CROSS-REFERENCES 

Druggists  who  sell  intoxicating  liquors 
must  have  a  license.  See  note  post,  §  1835. 

§  1527 

CROSS-REFERENCES 

Right  of  druggist  to  import  and  to  sell 
pure  alcohol.     See  note  ante,  §  1510. 

§1529 

Amended.  Laws  of  1909,  p.  333. 

§1536 

CROSS-REFERENCES 

Interest  on  judgments.  See  note  post, 
§  1538. 

§1537 

CROSS-REFERENCES 

Interest  on  judgments.  See  note  post, 
§  1538. 


HETEROGENEOUS  QUESTIONS 

Seventh  subdivision,  as  amended  in 
1897,  applied.  Valley  Lumber  Co.  v.  Mc- 
Gilvery,  16  Ida.  338,  363;  101  Pac.  94. 

Seven  per  cent  does  not  mark  the  maxi- 
mum rate  of  interest  that  is  permissible; 
the  maximum  rate  of  twelve  per  cent  is 
fixed  by  §  1538,  post.    Hewitt  v.  Walters, 

21  Ida.   1,   9;    Ann.   Cas.    1913C,   35;    119 
Pac.  705. 

Interest  on  a  judgment  is  at  the  rate 
of  seven  per  cent,  and  is  to  be  computed 
from  the  time  when  the  clerk  of  the 
court  enters  the  judgment  in  conformity 
with  the  verdict.    Darling  v.  Fremstadt, 

22  Ida.  684,  687;  127  Pac.  674. 

§1538 

CROSS-REFERENCES 

Costs  as  part  of  judgment.  See  Rev. 
Codes,  §  4914. 

Interest  as  part  of  judgment.  See  Rev. 
Codes,  §  4914. 

Interest  on  money  due  on  judgment. 
See  ante,  §  1537. 

HETEROGENEOUS  QUESTIONS 

The  fixing  of  the  rate  of  interest,  as  on 
receivers'  certificates,  etc.,  is  not  an  ex- 
cess of  jurisdiction,  so  long  as  the  court 
keeps  within  the  maximum  allowed  by 
law.  Hewitt  v.  Walters,  21  Ida.  1,  9;  Ann. 
Cas.  1913C,  35;    119  Pac.  705. 

Judgments  bear  seven  per  cent  interest 
until  satisfied,  and  this  applies  to  the 
total  amount  of  the  judgment,  including 
interest  due  at  its  date  and  costs  at  the 
date  of  its  entry.  Bashor  v.  Beloit,  20  Ida. 
592,  605;  119  Pac.  55. 

Receivers'  certificates  ought  not  to 
draw  a  greater  rate  of  interest  than  the 
statutory  rate  allowed  on  judgments  and 
decrees  of  courts,  especially  where  they 
take  precedence  over  mortgages,  judg- 
ments, and  other  liens  and  incumbrances 
existing  at  time  the  receivership  proceed- 
ings were  instituted.  Hewitt  v.  Walters, 
21  Ida.  1,  9;  Ann.  Cas.  1913C,  35;  119  Pac. 
705. 

A  court  of  equity  should  not  and  can 
not  allow  a  usurious  rate  of  interest, 
that  is,  a  rate  greater  than  the  maximum 
fixed  by  this  section.  Hewitt  v.  Walters, 
21  Ida.  1,  9;  Ann.  Cas.  1913C,  35;  119 
Pac.  705. 
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Interest  does  not  become  usurious  until 
it  exceeds  the  rate  of  twelve  per  cent. 
Hewitt  v.  Walters,  21  Ida.  1,  9;  Ann.  Cas. 
1913C,  35;  119  Pac.  705. 

§  1539 

This  section  has  reference  to  com- 
pounding interest  arising  on  contract;  it 
does  not  apply  to  penalties  and  interest 
imposed  by  statute;  it  is  a  regulation  of 
interest  on  contracts, — not  on  judgments. 
Bashor  v.  Beloit,  20  Ida.  592,  603;  119 
Pac.  55. 

A  contract  with  reference  to  interest 
to  be  paid  after  judgment  would  have  no 
force  or  effect.  Consolidated  Wagon  etc. 
Co.  v.  Kent,  23  Ida.  690,  693;    132  Pac.  305. 

§1558 

This  section  creates  the  board  of  state 
land  commissioners;  and  other  sections 
following  limit  and  control  the  power  of 
that  board  over  the  public  lands  of  the 
state;  thus,  section  1572  makes  provision 
for  leasing  the  land  of  the  state  at  a 
stated  rental;  section  1573  requires  the 
rent  to  be  paid  in  advance;  section  1574 
prescribes  a  limitation  of  time  for  leases 
and  gives  a  right  of  renewal;  section  1576 
requires  a  bond  of  the  lessee  to  secure 
the  state  against  waste;  section  1578 
makes  the  occupation  of  state  land  with- 
out a  license,  a  trespass;  and  section  1579 
contains  distinctions  as  to  the  sale  of  state 
lands;  furthermore,  section  1635  provides 
for  rights  of  way  for  canals,  ditches,  etc., 
over  state  lands;  section  1636  authorizes 
reservoir  lands  to  be  withheld  from  sale; 
and  section  1637  empowers  the  state 
board  to  grant  rights  of  way,  over  state 
lands,  for  railroads,  telegraph  lines,  etc.; 
these  various  sections  clearly  and  dis- 
tinctly limit  the  power  of  the  state  land 
board,  with  reference  to  the  disposition 
of  the  lands  granted  to  the  state  by  the 
general  government,  to  the  leasing  and 
sale  of  state  lands.  Tobey  v.  Bridgewood, 
22  Ida.  566;  127  Pac.  178. 

§1562 

Amended.   Laws  of  1909,  p.  79. 

Amendatory    act,    amended.      Laws    of 
1913,  p.  383. 

Act  amending,   as   amended.    Laws  of 
1915,  p.  240. 

§1564 

Amended.   Laws  of  1909,  p.  79. 


Amendatory  act,  amended.  Laws  of 
1913,  p.  383. 

Act  amending,  as  amended.  Laws  of 
1915,  p.  266. 

The  state  land  board  has  power  to  ac- 
quire title  to  any  and  all  lands  that  the 
general  government  may  at  any  time  give 
or  grant  to  the  state.  Rogers  v.  Hawley, 
19  Ida.  751,  764;  115  Pac.  687. 

The  state  board  of  land  commissioners 
has  no  power  or  authority  to  relinquish 
the  state's  right  or  title  to  sections  16 
and  36,  granted  by  the  general  govern- 
ment for  common  school  purposes.  Bal- 
derston  v.  Brady,  18  Ida.  238,  242;  108 
Pac.  742;  17  Ida.  567,  585;  107  Pac.  493. 

§1572 

CROSS-REFERENCES 

Leases  by  board  of  land  commission- 
ers.   See  note  ante,  §  1558. 

§  1573 

CROSS-REFERENCES 

Rent  payment  under  lease  by  land  com- 
missioners.  See  note  ante,  §  1558. 

§1574 
Amended.   Laws  of  1915,  p.  376. 

CROSS-REFERENCES 

Renewal  of  leases  made  by  land  com- 
missioners.  See  note  ante,  §  1558. 

§1576 

CROSS-REFERENCES 

Bond  against  waste,  by  lessee  from 
state.    See  note  ante,  §  1558. 

§1578 

Amended.  Laws  ot  1911,  p.  653. 

CROSS-REFERENCES 

Occupation  of  state  land  without  lease. 
See  note  ante,  §  1558. 

§1579 

CROSS-REFERENCES 
Sale  of  state  land.  See  note  ante,  §  1558. 

§1580 

Amended.   Laws  of  1913,  p.  367. 

Act  amending,  as  amended.  Laws  of 
1915,  p.  50. 
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State  land,  covered  with  timber,  pre- 
viously sold  by  the  state,  the  purchaser 
having  been  granted  a  fixed  period  in 
which  to  enter  upon  the  land  and  remove 
the  timber,  is  timber  land,  and,  when 
sold,  must  be  sold  subject  to  the  pro- 
visions of  §  1599,  post.  Pike  v.  State 
Board  of  Land  Comm'rs,  19  Ida.  268,  284; 
Ann.  Cas.  1912B,  1344;  113  Pac.  447. 

On  the  subject  of  sales  for  cash  and 
installments  on  timber  lands,  there  is  a 
direct  conflict  between  this  section, 
adopted  in  1905,  and  §  1599,  post,  adopted 
in  1907;  and,  it  being  clear  that  the  leg- 
islative  intent  was  to  supplement  and 
supplant  the  provisions  of  §  1580,  with 
reference  to  authorizing  the  sale  of  tim- 
ber and  timber  lands  on  payments  of 
installments  instead  of  requiring  all  cash 
to  be  paid  at  the  time  of  the  sale,  it  must 
be  held  that  §  1599  prevails;  and  this  view 
is  re-enforced  by  the  provisions  of  §  1603, 
post.  Pike  v.  State  Board  of  Land 
Comm'rs,  19  Ida.  268,  285;  Ann.  Cas. 
1912B,  1344;   113  Pac.  447. 

§  1583 

Amended.   Laws  of  1909,  p.  70. 

§  1583a 

Added.   Laws  of  1909,  p.  70. 

§1587 

Amended.   Laws  of  1909,  p.  373. 

Act  amending,  as  amended.  Laws  of 
1913,  p.  159. 

§§  1587a-1587j 

Enacted.  Laws  of  1909,  p.  373. 

§1594 

HETEROGENEOUS  QUESTIONS 

This  section  provides  for  the  proceed- 
ings of  the  state  land  board  on  the  sale  of 
trees  on  state  lands,  also  for  giving  a 
notice  of  the  sale  and  for  the  sale  itself. 
Barber  Lumber  Co.  v.  Gifford,  25  Ida.  654, 
665;  139  Pac.  557. 

§1599 

CROSS-REFERENCES 

Timber  lands,  what  are.  See  note  ante, 
§  1580. 


§1603 

CROSS-REFERENCES 

Timber  lands  may  be  paid  for  in  in- 
stallments. See  notes  ante,  §§1580  and 
1599. 

§§  1604, 1605 

Repealed.   Laws  of  1909,  p.  227. 

§  1607 

Amended.   Laws  of  1909,  p.  227. 
Amended.   Laws  of  1911,  p.  341. 

§§  1609, 1610 

Repealed.   Laws  of  1909,  p.  227. 

§1610 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Liability  of  one  responsible  for  a  fire, 
for  the  destruction  of  property,  after  such 
fire  united  with  another  for  which  he  was 
not  responsible.    48  L.  R.  A.,  N.  S.,  700. 

§  1612 

Repealed.   Laws  of  1909,  p.  227. 

§1613 

CROSS-REFERENCES 

Enforcement  of  Carey  Act  lien.  See 
note  post,  §  1629.     • 

HETEROGENEOUS  QUESTIONS 

This  section  and  those  following,  up  to 
and  including  §  1634,  were  enacted  in  pur- 
suance of  the  "Carey  Act,"  accepting  the 
provisions  of  that  act  of  Congress  and 
providing  for  the  state's  contracting  with 
individuals,  etc.,  for  the  construction  of 
irrigation  works,  and  providing  the  means 
for  reclaiming  lands  within  the  contem- 
plation of  that  act.  Bothwell  v.  Bingham 
County,  24  Ida.  125,  129;   132  Pac.  972. 

§1615 

CROSS-REFERENCES 

Water  not  to  be  wasted.  See  post, 
§  3293. 

HETEROGENEOUS  QUESTIONS 

Resume  of  requirements  of  this  sec- 
tion. State  v.  Twin  Falls  Canal  Co.,  21 
Ida.  410,  423;   121  Pac.  1039. 

Procedure  stated,  from  the  proposal 
to  construct  irrigation  works   up  to  and 
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including  the  entering  into  a  formal  con- 
tract for  the  construction  of  such  works. 
State  v.  Twin  Falls  Canal  Co.,  21  Ida. 
410,  423;   121  Pac.  1039. 

The  term  "rights  and  franchises"  means 
water  rights  as  well  as  all  other  rights, 
including  dams,  canals,  ditches,  laterals, 
etc.;  the  interest  which  the  purchaser  of 
a  water  right  has,  not  only  in  the  irriga- 
tion works,  but  in  water  rights  as  defined 
by  this  section,  is  a  "proportionate  inter- 
est"; it  is  contemplated  that  each  owner 
of  a  water  right  has  a  proportionate 
interest  in  the  entire  irrigation  works. 
State  v.  Twin  Falls  Canal  Co.,  21  Ida.  410, 
423;   121  Pac.  1039. 

§1616 

CROSS-REFERENCES 

Procedure  prior  to  contract  for  con- 
struction of  irrigation  works.  See  note 
ante,  §  1615. 

§1617 

CROSS-REFERENCES 

Procedure  prior  to  contract  for  con- 
struction of  irrigation  works.  See  note 
ante,  §  1615. 

§  1618 

CROSS-REFERENCES 

Procedure  prior  to  contract  for  con- 
struction of  irrigation  works.  See  note 
ante,  §  1615. 

HETEROGENEOUS  QUESTIONS 

Resume  of  requirements  of  this  section. 
State  v.  Twin  Falls  Canal  Co.,  21  Ida.  410, 
424;  121  Pac.  1039. 

§  1619 

CROSS-REFERENCES 

Procedure  prior  to  contract  for  con- 
struction of  irrigation  works.  See  note 
ante,  §  1615. 

§1821 

CROSS-REFERENCES 

Forfeiture  of  contract  for  irrigation  of 
Carey  Act  lands.    See  Rev.  Codes,  §  1623. 

Procedure  prior  to  contract  for  con- 
struction of  irrigation  works.  See  note 
ante,  §  1615. 

HETEROGENEOUS  QUESTIONS 

A  ditch  which  has  been  established, 
maintained,  and  operated  agreeably  to  the 


provisions  of  the  Carey  Act,  and  in  the 
construction  of  which  the  particular  pro- 
vision governing  the  contract  in  that  con- 
nection has  been  duly  complied  with,  can 
not  be  a  nuisance,  except  for  some  cause 
other  than  the  facts  of  its  having  been 
constructed  and  of  its  being  operated  and 
maintained.  City  of  Twin  Falls  v.  Harlan, 
27  Ida.  769;   151  Pac.  1191. 

The  statute,  specifying  the  necessary 
contents  of  the  contract  between  the 
state  and  the  persons  proposing  to  con- 
struct irrigation  works,  states  that,  be- 
fore the  state  enters  into  such  a  con- 
tract, these  persons  must  file  a  bond, 
in  a  penal  sum  equal  to  five  per  cent  of 
the  estimated  cost  of  the  works,  condi- 
tioned for  the  faithful  performance  of  the 
contract's  provisions;  the  bond  is  not 
to  be  construed  as  covering  anything 
else.  Sauve  v.  Title  G.  &  S.  Co.,  —  Ida.  — ; 
158  Pac.  112. 

§1622 

Amended.   Laws  of  1911,  p.  75. 

§1623 

The  statutory  provisions  for  the  for- 
feiture of  the  irrigation  works  contract, 
on  default  by  the  persons  concerned  in 
carrying  out  its  stipulations,  are  exclu- 
sive, and  set  forth  the  liability  of  a 
surety  on  the  bond  of  such  persons,  the 
bond  being  only  to  secure  faithful  per- 
formance, and  being  available  only  to  the 
state,  as  a  consequence.  Sauve  v.  Title 
G.  &  S.  Co.,  —  Ida,  — ;   158  Pac.  112. 

§  1828 
<_> 

CROSS-REFERENCES 

Taxation  of  arid  lands  claimed  under 
the  Carey  Act.    See  note  post,  §  1653. 

The  right  to  enter  Carey  Act  land  is 
governed  by  the  provisions  of  this  sec- 
tion. State  v.  Twin  Falls  Canal  Co.,  21 
Ida.  410,  432;   121  Pac.  1039. 

§1627 

Amended.   Laws  of  1911,  p.  701. 

§  1628 

Amended.   Laws  of  1911,  p.  666. 

CROSS-REFERENCES 

Taxation  of  arid  lands  claimed  under 
the  Carey  Act.    See  note  post,  §  1653. 

Proposals  to  construct  irrigation  works. 
See  ante,  §  1615. 
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HETEROGENEOUS  QUESTIONS 

It  is  the  duty  of  the  irrigation  com- 
pany to  notify  the  settler  when  water  is 
ready  for  delivery,  so  that  he  may  do 
his  cultivating  and  make  the  reclama- 
tion required,  in  order  to  secure  title  to 
his  land;  settler  must  proceed,  when  he 
receives  such  notice;  but  he  may  recover 
damages  of  the  irrigation  company  for  a 
violation  of  its  contract  in  failing  to  de- 
liver water.  Hanes  v.  Idaho  Irr.  Co.,  21 
Ida.  512,  530,  531;  122  Pac.  859. 

§§  1628a 

New  section  added.  Laws  of  1913,  p. 
472. 

§1629 

CROSS-REFERENCES 

Water  right  is  real  estate.  See  post, 
§  3056. 

Foreclosure  of  water  contracts  as  be- 
ing liens  on  land.   See  note  post,  §  4101. 

Exemption  of  water  rights  from  taxa- 
tion.   See  post,  §  1644. 

CONSTRUCTION  OF  SECTION 

Construed  in  Childs  v.  Neitzel,  26  Ida. 
116,  139;  141  Pac.  77;  141  Pac.  83. 

The  federal  and  state  statutory  pro- 
visions concerning  the  creation  of  a  lien 
for  the  reclamation  of  arid  lands  should 
be  construed  together;  the  former  au- 
thorizes a  lien  only  against  the  land, 
while  the  state  statute  authorizes  a  lien 
against  both  the  land  and  water;  the  leg- 
islature, as  shown  by  §  1613,  ante,  has 
accepted  the  provisions  of  the  federal 
act,  familiarly  known  as  the  "Carey  Act," 
and,  in  so  far  as  the  land  itself  is  con- 
cerned, the  lien  must,  of  course,  be  sub- 
ject to  the  limitations  of  the  congressional 
act;  but  the  national  act  apparently  rec- 
ognizes the  right  of  the  state  to  control 
the  disposition  of  its  public  waters,  and 
the  purchaser  of  a  water  right,  under  a 
Carey  Act  project,  may  so  contract  as  to 
eventually  result  in  a  lien  being  created 
upon  all  the  property  rights  that  he  ac- 
quires. Idaho  Irr.  Co.  v.  Pew,  26  Ida.  272, 
277;    141  Pac.  1099. 

This  section  could  not  and  did  not 
make  the  water  right  an  inseparable  ap- 
purtenant to  the  land;  the  water  right  is 
a  distinct  property  right  from  the  land 
on  which  it  is  used;  and,  being  exempt 
from  taxation,  it  can  not  be  included  in  an 


assessment  of  such  land;  hence,  a  tax 
deed  transferring  title  to  the  land  does 
not  transfer  the  water  right,  at  least 
where  payment  has  not  been  made  for 
the  water  right.  Bennett  v.  Twin  Falls 
N.  S.  L.  &  W.  Co.,  27  Ida.  643;  150  Pac. 
336. 

NATURE  OF  WATER  RIGHT 

A  water  right  is  an  independent  right 
and  is  not  a  servitude  upon  some  other 
thing;  it  is  an  incorporeal  hereditament, 
being  neither  tangible  nor  visible.  Kin- 
ney on  Irrigation  and  Water  Rights,  2d 
ed.,  §§769-771. 

A  water  right  is  not  and  ought  not  to 
be  an  inseparable  appurtenance  to  land. 
Kinney  on  Irrigation  and  Water  Rights, 
2d  ed.,  §§  1015  and  1016. 

FORECLOSURE   OF  LIEN 

It  is  not  necessary  for  the  complaint, 
in  an  action  against  a  single  purchaser  of 
a  water  right  to  foreclose  a  Carey  Act 
lien  under  the  provisions  of  this  section, 
to  allege  that  the  entire  reclamation  sys- 
tem has  been  completed;  it  is  enough  for 
the  complaint  to  show  that  the  system 
has  been  so  far  completed  as  to  enable 
the  water  company  to  supply  him  with 
water  for  the  irrigation  of  his  land,  and 
that  the  company  has  commenced  and 
continues  to  do  so.  Idaho  Irr.  Co.  v.  Pew, 
26  Ida.  272,  279;   141  Pac.  1099. 

In  an  action  to  foreclose  a  Carey  Act 
lien  under  the  provisions  of  this  section, 
it  is  not  strictly  necessary  for  the  com- 
plaint to  allege  that  a  requirement  of  the 
federal  statute,  not  contained  in  this  sec- 
tion, has  been  complied  with,  though  it 
would  certainly  be  good  practice  to  insert 
such  an  allegation  in  any  complaint  for 
the  foreclosure  of  such  a  lien.  Idaho  Irr. 
Co.  v.  Pew,  26  Ida.  272;  141  Pac.  1099. 

A  demurrer  to  the  complaint,  in  an  ac- 
tion to  foreclose  a  Carey  Act  lien  under 
the  provisions  of  this  section,  on  the 
ground  that  it  does  not  allege  that  the 
amounts  sued  for,  and  for  which  a  lien 
is  sought  to  be  foreclosed,  are  the  actual 
cost  of  reclamation  of  the  land  described 
in  the  complaint,  and  reasonable  interest 
thereon,  is  properly  overruled.  Idaho  Irr. 
Co.  v.  Pew,  26  Ida.  272,  276;  141  Pac. 
1099. 

HETEROGENEOUS  QUESTIONS 

Where  a  construction  company  is  pro- 
ceeding under  the  Carey  Act,  and  a  tax  is 


32 


IDAHO  CODE  ANNOTATIONS 


levied  upon  the  land  but  not  upon  the 
water  right,  such  company  does  not,  upon 
a  sale  of  the  land  for  delinquent  taxes, 
absolutely  lose  the  balance  due  on  the 
purchase  price  for  such  water  right,  un- 
der its  agreement  to  construct  an  irriga- 
tion system  and  sell  water  rights  therein, 
simply  because  the  statute  and  contract 
provide  that  such  water  right  shall  be 
appurtenant  to  the  land.  Bennett  v.  Twin 
Falls  N.  S.  L.  &  W.  Co.,  27  Ida.  643;  150 
Pac.  336. 

The  owner  of  a  water  right  by  purchase 
or  original  appropriation  may  sell  the 
same  separate  and  apart  from  the  land. 
Bennett  v.  Twin  Falls  N.  S.  L.  &  W.  Co., 
27  Ida.  643;   150  Pac.  336. 

Under  the  statute,  as  to  construction 
companies  within  the  purposes  of  the 
Carey  Act,  a  first  and  prior  lien  on  the 
water  right  and  land  on  which  the  water 
is  used  accrues  to  the  company  for  all 
deferred  payments  for  such  right;  the 
company  is  the  owner  of  neither  the  water 
right  nor  the  system,  and  may  sell  them 
only  for  the  purpose  of  reimbursing  itself 
for  the  cost  of  construction.  Idaho  Irr. 
Co.  v.  Lincoln  County,  28  Ida.  98;  152 
Pac.  1058. 

Water  contracts  do  not  make  deferred 
payments  a  lien  upon  the  water  rights 
and  land  until  the  water  has  been  made 
permanently  available  for  the  reclama- 
tion of  the  land.  Childs  v.  Neitzel,  26 
Ida.  116,  139;  141  Pac.  77. 

Water  rights  in  California.  Kerr's  Cyc. 
Civ.  Code,  §  1410. 

§  1630 

One  who  deals  with  lands  taken  and 
reclaimed  under  the  Carey  Act  of  Con- 
gress and  the  acts  of  the  legislature  ac- 
cepting the  provisions  thereof,  is  charge- 
able with  notice  of  the  provisions  of  the 
law  in  reference  thereto.  Schurger  v. 
Moorman,  20  Ida.  97,  102;  Ann.  Cas. 
1912D,  1114;  36  L.  R.  A.,  N.  S.,  313;  117 
Pac.  122. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Existence  of  right  of  way  for  water 
ditch  across  premises  as  breach  of  cov- 
enant against  incumbrances.  Ann.  Cas. 
1912D,  1119. 


§1635 

CROSS-REFERENCES 

Rights  of  way  for  canals,  ditches,  etc., 
over  state  lands.    See  note  ante,  §  1558. 

§1636 

CROSS-REFERENCES 

Withholding  reservoir  lands  from  sale. 
See  note  ante,  §  1558. 

§1637 

CROSS-REFERENCES 

Rights  of  way  for  railroads,  telegraphs, 
etc.,  over,  state  lands.  See  note  ante, 
§  1558. 

§1643 

When  final  proof  for  land  has  been 
made,  and  a  register's  certificate  received, 
the  land  is  assessable.  Armstrong  v.  Jar- 
ron,  21  Ida.  747,  759;  125  Pac.  170. 

§§  1643-1827 

Repealed.   Laws  of  1913,  pp.  173,  244. 

§1644 

Amended.   Laws  of  1911,  p.  565. 

Act   amending,   as   amended.    Laws   of 

1912,  special  session,  p.  20. 

Amended.  Laws  of  1913,  p.  558. 

Amendatory    act,    repealed.     Laws    of 

1913,  pp.  173,  244. 

CROSS-REFERENCES 

Tax  deed  does  not  convey  unpaid-for 
water  right.   See  note  post,  §  1766. 

CONSTRUCTION  OF  SECTION 

This  section  was  amended  in  1911,  and 
in  1913  the  present  revenue  law  was 
passed,  which  in  terms  not  only  repealed 
the  section  as  amended,  but  re-enacted  it 
as  part  of  itself,  the  revenue  law;  it  was 
not  therefore  necessary,  under  the  consti- 
tution, to  the  validity  of  the  act  of  1913, 
that  that  section  should  have  been  set 
forth  at  full  length;  the  section  at  that 
time  was  no  longer  in  existence.  Achen- 
bach  v.  Kincaid,  25  Ida.  768,  774;  140  Pac. 
529. 

The  twelfth  subdivision  of  this  section 
does  not  provide  any  exemption  in  cases 
where  the  lands  irrigated  are  not  within 
the  state  of  Idaho.  Spokane  Valley  L.  & 
W.  Co.  v.  Kootenai  County,  199  Fed.  481, 
485. 
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HETEROGENEOUS  QUESTIONS 

While  real  estate  may  be  sold  for  taxes, 
it  must  first  be  subject  to  taxation  and 
have  been  duly  assessed;  the  same  rule 
applies  to  a  water  right,  as  such  right 
is  real  estate;  if  a  water  right  is  exempt 
from  taxation,  it  can  never  be  legally 
assessed  nor  sold  for  taxes.  Bennett  v. 
Twin  Falls  N.  S.  L.  &  W.  Co.,  27  Ida.  643; 
150  Pac.  336. 

The  legislature  never  intended  to  tax 
an  irrigation  system,  or  the  unsold  shares 
in  the  system.  Idaho  Irr.  Co.  v.  Lincoln 
County,  28  Ida.  98;  152  Pac.  1058. 

Water  rights  are  exempt  from  taxation, 
under  this  section  as  amended  in  1913, 
as  they  were  before,  except  in  case  any 
water  be  sold  or  rented  from  a  canal  or 
ditch,  in  which  case  the  canal  or  ditch 
may  be  taxed  to  the  extent  of  such  sale 
or  rental.  Bennett  v.  Twin  Falls  N.  S.  L. 
&  W.  Co.,  27  Ida.  643;  150  Pac.  336. 

§  1644a 

New  section  added.  Laws  of  1912, 
special  session,  pp.  20,  23. 

Act  adding,  repealed.  Laws  of  1913,  pp. 
173,  244. 

§1646 

Amendatory  act,  repealed.  Laws  of 
1913,  pp.  173,  244. 

§§  1646, 1647 

Amended.  Laws  of  1912,  special  session, 
pp.  20,  24. 

§  1647 

Amendatory  act,  repealed.  Laws  of 
1913,  pp.  173,  244. 

§  1649 

CROSS-REFERENCES 

Notice  required  before  right  to  tax  deed 
arises.   See  note  post,  §  1763. 

HETEROGENEOUS  QUESTIONS 

The  levy  of  a  tax  has  the  same  effect 
as  a  judgment;  it  becomes  a  lien  upon  the 
property,  which  can  be  devested  only 
by  the  payment  of  the  tax  or  the  sale  of 
the  property.  Rice  v.  Rock,  26  Ida.  552, 
555;   144  Pac.  786. 

§§  1651,  1652 

Amended.  Laws  of  1912,  special  session, 
pp.  20,  26. 


Amendatory  act,  repealed.  Laws  of 
1913,  pp.  173,  244. 

§1652 

A  county  assessor  is  required  to  assess 
all  the  taxable  property  of  his  county  at 
its  "full  cash  value";  he  has  no  authority 
to  assess  it  otherwise;  no  agreement  be- 
tween the  assessor  and  a  taxpayer,  as  to 
the  amount  at  which  property  shall  be 
assessed,  can  bind  the  board  of  equali- 
zation. First  Nat.  Bank  v.  Washington 
County,  17  Ida.  306,  314;   105  Pac.  1053. 

§1653 

CROSS-REFERENCES 

Harmless  error.    See  note  post,  §  1763. 

HETEROGENEOUS  QUESTIONS 

Applied  in  White  Pine  Mfg.  Co.  v. 
Morey,  19  Ida.  49,  56;  112  Pac.  674. 

Where  a  patent  for  arid  lands,  claimed 
under  the  Carey  Act,  has  been  received 
by  the  state  from  the  United  States,  the 
day  on  which  the  patent  is  so  received  is 
the  date  as  of  which  the  property  is  re- 
quired by  the  law  of  Idaho  to  be  assessed 
for  taxes  for  the  ensuing  year;  and, 
where  the  claimant  has  complied  with 
§§  1626  and  1628,  ante,  and  nothing  further 
is  required  of  him,  the  state  has  power  to 
tax  the  land.  Bothwell  v.  Bingham  County, 
237  U.  S.  642;  59  L.  Ed.  1157;  35  Sup.  Ct. 
702;  affirming  24  Ida.  125;  132  Pac.  972. 

If  real  estate  is  exempt  from  taxation 
on  the  second  Monday  in  January  of  any 
given  year,  it  does  not  become  subject 
to  taxation  during  that  year,  even  though 
transferred  to  a  person  in  whose  hands 
it  is  no  longer  exempt.  Clearwater  Tim- 
ber Co.  v.  Nez  Perce  County,  155  Fed. 
633,  639.    (Citing  Pol.  Code  of  1901.) 

§1672 

Amended.  Laws  of  1912,  special  session, 
pp.  20,  27. 

Amendatory  act,  repealed.  Laws  of 
1913,  pp.  173,  244. 

HETEROGENEOUS  QUESTIONS 

Without  the  permission  of  Congress, 
the  state  could  not  assess  the  property 
of  a  national  banking  association,  but 
such  permission  has  been  given  by  the 
U.  S.  Rev.  Stat.,  §  5219.  First  Nat.  Bank 
v.  Washington  County,  17  Ida.  306,  319; 
105  Pac.  1053. 
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Shares  of  stock  in  banks  must  be  as- 
sessed against  the  owners  of  such  stock 
and  the  tax  thereon  must  be  paid  by  the 
bank.  Shainwald  v.  First  Nat.  Bank,  18 
Ida.  290,  295;  109  Pac.  257. 

A  bank's  liability  to  pay  taxes  on  shares 
of  stock  owned  by  its  stockholders,  as 
herein  provided,  carries  with  it  an  im- 
plied lien  in  favor  of  the  bank  and  against 
the  stock  and  the  earnings,  and  dividends 
and  profits  derived  therefrom,  for  reim- 
bursement in  the  sum  so  paid.  Shain- 
wald v.  First  Nat.  Bank,  18  Ida.  290,  295; 
109  Pac.  257. 

§1678 

Amended.  Laws  of  1912,  special  session, 
pp.  20,  29. 


Amendatory    act,    repealed. 
1913,  pp.  173,  244. 


Laws    of 


§1682 

CROSS-REFERENCES 

Deduction  of  debts.  See  note  post, 
§  1683. 

§  1683 

Amended.  Laws  of  1912,  special  session, 
pp.  20,  29. 

Amendatory  act,  repealed.  Laws  of 
1913,  pp.  173,  244. 

HETEROGENEOUS  QUESTIONS 

Under  the  provisions  of  §§  1682,  1683, 
and  1685,  together  with  the  form  of  list 
that  is  incorporated  in  §  1685,  and  made  a 
part  thereof,  the  shares  of  stock  in  na- 
tional and  state  banks  are  classed  along 
with  "unsecured  solvent  debts"  due  from 
others  to  the  taxpayer,  and  the  taxpayer 
is  accordingly  entitled  to  a  deduction 
therefrom  of  his  "unsecured  debts  due  to 
bona  fide  residents  of  this  state."  First 
Nat.  Bank  v.  Washington  County,  17  Ida. 
306,  318;  105  Pac.  1053. 

The  owner  of  national  bank  stock  is 
not  entitled  to  a  proportionate  or  cor- 
responding reduction  in  the  valuation 
thereof,  for  the  purpose  of  taxation,  be- 
cause of  the  fact  that  a  part  of  the  capi- 
tal, surplus,  or  undivided  profits  of  such 
bank  are  deposited  in  a  bank  outside  of 
the  state.  First  Nat.  Bank  v.  Washing- 
ton County,  17  Ida.  306,  320;  105  Pac. 
1053. 

The  deduction  allowed  to  the  taxpayer, 
for  unsecured  debts  due  to  bona  fide  resi- 


dents of  this  state,  as  provided  for  in 
§§  1682,  1683,  and  1685,  is  a  personal  right 
and  privilege  accorded  to  the  taxpayer, 
and  must  be  claimed  by  the  taxpayer  him- 
self. First  Nat.  Bank  v.  Washington 
County,  17  Ida.  306,  319;  105  Pac.  1053. 

§1685 

CROSS-REFERENCES 

Deduction  of  debts.  See  note  ante, 
§  1683. 

§1692 

CROSS-REFERENCES 

Attacking  validity  of  tax  deeds.  See 
note  post,  §  1764. 

Second  meeting  of  board.  See  post, 
§  1701. 

Notice  to  owner,  of  change  in  assess- 
ment, must  be  given.   See  post,  §  1699. 

CONSTRUCTION  OF  SECTION 

This  section  gives  notice  to  every  per- 
son of  the  meeting  herein  required.  Arm- 
strong v.  Jarron,  21  Ida.  747,  765;  125 
Pac.  170. 

No  special,  separate,  or  personal  notice 
of  the  meeting  herein  provided  for,  or  of 
any  proposed  action  to  be  taken  at  such 
meeting,  is  required  to  be  given  to  the 
taxpayer.  First  Nat.  Bank  v.  Washington 
County,  17  Ida.  306,  315;  105  Pac.  1053. 

§§  1692, 1693 

Amended.  Laws  of  1912,  special  session, 
pp.  20,  30. 

Amendatory  act,  repealed.  Laws  of 
1913,  pp.  173,  244. 

§1694 

Repealed.  Laws  of  1912,  special  session, 
pp.  20,  31. 

Act  repealing,  repealed,  but  section  not 
revived.   Laws  of  1913,  pp.  173,  244. 

§1695 

Amended.  Laws  of  1912,  special  session, 
pp.  20,  31. 

Amendatory  act,  repealed.  Laws  of 
1913,  pp.  173,  244. 

CROSS-REFERENCES 

Hearing  essential  to  relief  of  dissatis- 
fied taxpayer.    See  note  post,  §  1791. 
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§1697 

CROSS-REFERENCES 

Attacking  validity  of  tax  deeds.  See 
note  post,  §  1764. 

§1699 

Amended.  Laws  of  1912,  special  session, 
pp.  20,  31. 

Amendatory  act,  repealed.  Laws  of 
1913,  pp.  173,  244. 

CROSS-REFERENCES 

Special  notice  of  meeting  of  board  of 
equalization  is  not  necessary.    See  ante, 
§  1692. 
HETEROGENEOUS  QUESTIONS 

Any  raise,  change,  or  alteration  in  the 
assessment  of  the  property  of  a  taxpayer, 
made  by  the  county  commissioners  sit- 
ting as  a  board  of  equalization,  amounts 
only  to  a  proposal  by  the  board  that  such 
property  should  be  so  raised,  or  the  as- 
sessment changed  or  altered;  in  such 
event,  this  section  provides  that  the  clerk 
must  thereafter  give  notice  of  the  time 
and  place,  and  when  and  where  the  tax- 
payer may  be  heard  to  object  and  protest 
against  the  proposed  raise,  change,  or 
alteration.  First  Nat.  Bank  v.  Washing- 
ton County,  17  Ida.  306,  316;  105  Pac. 
1053. 

§  1700 

CROSS-REFERENCES 

Duty  of  clerk.    See  note  post,  §  1701. 

§1701 

CROSS-REFERENCES 

First  meeting  of  board.   See  ante,  §  1692. 

Attacking  validity  of  tax  deeds.  See 
note  post,  §  1764. 

HETEROGENEOUS  QUESTIONS 

It  is  at  this  second  meeting  of  the 
board  that  its  order  for  any  change,  alter- 
ation, or  modification  of  the  assessment 
of  any  taxpayer  is  made  final;  it  is  then 
the  duty  of  the  clerk  to  enter  it  upon 
the  assessment-roll,  as  provided  in  §  1700, 
ante.  First  Nat.  Bank  v.  Washington 
County,  17  Ida.  306,  317;  105  Pac.  1053. 

§1710 

CROSS-REFERENCES 

Assessment  of  railroad  property.  See 
notes  post,  §§  1713,  1714,  and  1715. 


§1713 

"Second  tracks"  of  a  railroad  are  to  be 
valued  and  computed  in  the  total  esti- 
mate of  the  valuation  of  railroad  prop- 
erty; and,  when  the  valuation  and  assess- 
ment have  been  made,  the  certification  to 
each  county  is  for  so  many  miles  of  "main 
line  or  main  track,"  at  such  sum  per  mile 
as  the  state  board  of  equalization  has 
valued  the  property.  Northern  Pac.  Ry. 
Co.  v.  County  of  Kootenai,  19  Ida.  75,  81; 
112  Pac.  320. 

§1714 

Amended.  Laws  of  1912,  special  session, 
pp.  20,  32. 

Amendatory  act,  repealed.  Laws  of 
1913,  pp.  173,  244. 

In  assessing  railroad  property,  its  value 
as  a  whole,  for  the  full  length  of  the  line 
within  the  state,  is  to  be  ascertained,  and 
such  grand  total  is  to  be  divided  by  the 
entire  number  of  miles  of  "main  track" 
or  "main  line";  this  gives  a  uniform  valu- 
ation per  mile  throughout  the  "main  line 
or  main  track"  in  each  county,  city,  in- 
corporated town,  or  assessment  district. 
Northern  Pac.  Ry.  Co.  v.  County  of  Koot- 
enai, 19  Ida.  75,  80;  112  Pac.  320. 

§1715 

If  the  state  board  of  equalization,  in 
determining  the  total  valuation  of  rail- 
road property,  fails,  through  error  or  mis- 
take, to  include  567  miles  of  "second 
track,"  but  certifies  such  item  as  an  in- 
dependent assessment,  the  railroad  com- 
pany, in  an  action  to  quiet  its  title,  to 
remove  a  cloud  from  its  property,  and  to 
enjoin  and  restrain  the  taxing  officers 
from  collecting  the  tax  or  holding  it  as  a 
lien  against  the  plaintiffs'  property,  will 
not  be  allowed  to  take  a  decree  clearing 
its  title  until  it  has  done  equity  by  paying 
to  the  county  interested  the  proportion- 
ate share  of  taxes  on  that  specific  piece 
of  property  to  which  the  county  would 
have  been  entitled  had  the  state  board  of 
equalization  done  what  the  law  required 
it  to  do,  included  such  item  in  the  total 
valuation  of  railroad  property.  Northern 
Pac.  Ry.  Co.  v.  County  of  Kootenai,  19 
Ida.  75,  82;  112  Pac.  320. 

§1716 

Amended.  Laws  of  1912,  special  session, 
pp.  20,  32. 
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Amendatory    act,    repealed.     Laws    of 
1913,  pp.  173,  244. 

CROSS-REFERENCES 

Determining  value  of  railroad  property. 
See  notes  ante,  §§  1713,  1714,  and  1715. 

§§  1718, 1719 

Amended.  Laws  of  1912,  special  session, 
pp.  20,  33. 

Amendatory    act,    repealed.     Laws    of 
1913,  pp.  173,  244. 

§1722 

Amended.  Laws  of  1912,  special  session, 
pp.  20,  37. 

Amendatory    act,    repealed.     Laws    of 
1913,  pp.  173,  244. 

§1724 

CROSS-REFERENCES 

Attacking   validity   of   tax   deeds.    See 
note  post,  §  1764. 

Effect  of  failure  to  make  red  Ink  entry. 
See  note  post,  §  1755. 

§1727 

Amended.  Laws  of  1912,  special  session, 
pp.  20,  38. 

Amendatory    act,    repealed.     Laws    of 
1913,  pp.  173,  244. 

CROSS-REFERENCES 

Attacking   validity   of   tax   deeds.    See 
note  post,  §  1764. 

§1728 

CROSS-REFERENCES 

Attacking   validity    of   tax   deeds.     See 
note  post,  §  1764. 

§1730 

CROSS-REFERENCES 

Attacking  validity    of   tax   deeds.    See 
note  post,  §  1764. 

§1734 

Amended.  Laws  of  1912,  special  session, 
pp.  20,  38. 

Amendatory    act,    repealed.     Laws    of 
1913,  pp.  173,  244. 

§§  1737-1740 

Amended.  Laws  of  1912,  special  session, 
pp.  20,  41. 


Amendatory    act,    repealed.     Laws    of 
1913,  pp.  173,  174. 

§1739 

Amended.   Laws  of  1913,  p.  579. 
Repealed  in  part.    Laws  of  1913,  p.  579. 

CROSS-REFERENCES 

Attacking  validity   of   tax    deeds.     See 
note  post,  §  1764. 

§1740 

CROSS-REFERENCES 

Attacking   validity   of   tax   deeds.    See 
note  post,-  §  1764. 

§1743 

Amended.  Laws  of  1912,  special  session, 
pp.  20,  42. 

Amendatory    act,    repealed.     Laws    of 
1913,  pp.  173,  244. 

CROSS-REFERENCES 

Attacking  validity   of   tax    deeds.    See 
note  post,  §  1764. 

§1744 

CROSS-REFERENCES 

Attacking  validity   of   tax    deeds.     See 
note  post,  §  1764. 

§  1745 

CROSS-REFERENCES 

Attacking   validity   to   tax   deeds.     See 
note  post,  §  1764. 

§1746 

CROSS-REFERENCES 

Attacking  validity   of   tax    deeds.     See 
note  post,  §  1764. 

§1747 

CROSS-REFERENCES 

Attacking  validity   of   tax    deeds.     See 
note  post,  §  1764. 

§1748 

CROSS-REFERENCES 

Attacking  validity   of   tax    deeds.    See 
note  post,  §  1764. 

Proof  by  publication.     See  Rev.  Codes, 
§  6053. 

§1750 

CROSS-REFERENCES 

Attacking  validity   of   tax    deeds.    See 
note  post,  §  1764. 
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§1751 

CROSS-REFERENCES 

Attacking  validity   of   tax    deeds, 
note  post,  §  1764. 


See 


§1754 

CROSS-REFERENCES 

Minute-book  as  evidence.   See  note  ante, 

§877. 

CONSTRUCTION  OF  SECTION 

This  section  forbids  a  redemption  from 
a  tax  sale  certificate  without  payment 
of  all  subsequent  assessments,  penalties, 
etc.;  but  it  does  not,  in  so  many  words, 
prohibit  a  land  owner  from  paying  the 
taxes  of  a  subsequent  year  without  re- 
deeming from  a  previous  tax  sale.  Par- 
sons v.  Wrble,  21  Ida.  695,  700;  123  Pac. 
638. 

§1755 

CROSS-REFERENCES 

Delivery  of  assessment  book  to  tax  col- 
lector.    See  Rev.  Codes,  §  1724. 

Entries  required  before  delivering  cer- 
tificate of  sale.     See  Rev.  Codes,  §  1761. 

Necessity  of  affixing  county  auditor's 
seal.    See  Rev.  Codes,  §  1774. 

Necessity  of  filing  duplicate  certificate 
of  tax  sale.     See  Rev.  Codes,  §  1760. 

Time  for  redemption.    See  post,  §  1770. 

HETEROGENEOUS  QUESTIONS 

An  error  or  omission  in  the  perform- 
ance of  a  duty  imposed  by  law  on  taxing 
officers,  which  results  to  the  prejudice 
of  a  taxpayer,  or  which  would  raise  the 
presumption  that  he  was  prejudiced, 
when  viewed  in  the  light  of  his  conduct 
and  the  surrounding  facts  and  circum- 
stances, should  be  resolved  and  construed 
in  favor  of  the  taxpayer  and  on  the  side 
of  equity.  Parsons  v.  Wrble,  21  Ida.  695, 
702;  123  Pac.  638. 

RED-INK   ENTRIES 

Where  a  property  owner  has  endeav- 
ored to  keep  his  taxes  paid  and  has,  in 
fact,  paid  all  the  taxes  on  his  land  of 
which  he  has  had  any  notice,  but  his  land 
has  nevertheless  been  sold  for  delinquent 
taxes  and  a  tax  deed  issued,  he  is  entitled 
to  have  the  tax  deed  surrendered  and  can- 
celed, where  the  record  contains  an  entry 
showing  the  cancellation,  by  the  county 


commissioners,  of  the  delinquent  tax; 
contains  an  irregularity  in  "red  ink"  en- 
tries; and  does  not  contain  anything  to 
give  the  property  owner  notice  that  his 
land  has  been  sold  for  delinquent  taxes, 
and,  upon  discovering  that  fact,  after  the 
issuance  of  the  tax  deed,  he  is  ready  and 
willing  to  reimburse  the  purchaser  at 
the  tax  sale  for  all  his  outlay,  together 
with  interest  and  penalties.  Fix  v.  Gray, 
26  Ida.  19,  24;  140  Pac.  771. 

The  purpose  of  the  revenue  is  to  give 
ample  notice;  and,  in  case  of  sale  to  the 
county,  each  subsequent  assessment  dur- 
ing the  period  of  redemption,  must 
specially  indicate,  by  a  red  ink  entry, 
that  the  property  has  previously  been 
sold  to  the  county  for  delinquent  taxes; 
the  owner  is  entitled  to  this  notice.  Par- 
sons v.  Wrble,  21  Ida.  695,  701;  123  Pac. 
638. 

A  failure  to  make  the  red-ink  entry  of 
property  assessed,  after  sale  to  the 
county,  and  to  carry  the  assessment  on 
the  roll,  as  here  provided,  is  prejudicial 
to  the  substantial  rights  of  the  owner  and 
avoids  a  tax  sale.  Griffith  v.  Anderson, 
22  Ida.  323,  327;   125  Pac.  218. 

The  failure  of  the  taxing  officer  to  make 
the  red-ink  entry  mentioned  in  this  sec- 
tion is  an  error  which  prejudices  a  sub- 
stantial right  of  the  land  owner,  and  is 
sufficient  to  defeat  the  tax  deed  where 
the  land  owner  tenders  and  offers  to  pay 
the  taxes,  penalty,  interest,  and  costs  in- 
curred. Parsons  v.  Wrble,  21  Ida.  695, 
700;  123  Pac.  638. 

§  1759 

CROSS-REFERENCES 

Attacking  validity  of  tax  deeds.  See 
note  post,  §  1764. 

HETEROGENEOUS  QUESTIONS 

The  provision  as  to  making  out,  in  du- 
plicate, "a  certificate  dated  on  the  day 
of  the  sale,"  is  directory;  this  section  is 
substantially  complied  with,  though  the 
tax-sale  certificate  is  dated  one  day  sub- 
sequent to  the  day  of  sale;  such  a  cer- 
tificate is  not  void.  McGowan  v.  Elder, 
19  Ida.  153,  157;   113  Pac.  102. 

A  certificate  that  the  tax  for  which  the 
property  was  sold  was  as  follows;  state 
and  county;  penalties  and  costs;  desig- 
nating the  respective  amounts,  but  leav- 
ing blank  the  spaces  following  the  enu- 
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meration  of  poll  tax,  city,  town,  village, 
and  school  district  tax,  is  a  substantial 
compliance  with  the  statute;  the  certifi- 
cate on  its  face  excludes  the  idea  that  the 
taxes  for  which  the  property  was  sold  in- 
cluded anything  other  than  "state  and 
county  tax"  and  "penalties  and  costs." 
White  Pine  Mfg.  Co.  v.  Morey,  19  Ida.  49, 
54;    112  Pac.  674. 

§  1760 

CROSS-REFERENCES 

Attacking  validity  of  tax  deeds.  See 
note  post,  §  1764. 

Effect  of  failure  to  make  red-ink  entry. 
See  note  ante,  §  1755. 

§1761 

CROSS-REFERENCES 

Attacking  validity  of  tax  deeds.  See 
note  post,  §  1764. 

Effect  of  failure  to  make  red-ink  entry. 
See  note  ante,  §  1755. 

§1762 

CROSS-REFERENCES 

Notice  required  before  right  to  tax 
deed  arises.    See  note  post,  §  1763. 

Vested  right  to  tax  deed.  See  note  post, 
§  1763. 

HETEROGENEOUS  QUESTIONS 

The  lien  created  by  the  levy  of  a  tax 
is  transferred  to  the  purchaser  at  a  tax 
sale;  he  has  a  vested  right  in  the  prop- 
erty which  can  be  devested  only  by  re- 
demption. Rice  v.  Rock,  26  Ida.  552,  556; 
144  Pac.  786. 

§  1763 

Amended.  Laws  of  1912,  special  session, 
pp.  20,  43. 

Amendatory  act,  repealed.  Laws  of 
1913,  pp.  173,  244. 

CROSS-REFERENCES 

Attacking  validity  of  tax  deeds.  See 
note  post,  §  1764. 

Effect  of  levy  of  tax.    See  ante,  §  1649. 

Issuance  of  tax  deed.  See  note  post, 
§  1764. 

Sufficiency  of  recitals  in  deed.  See 
note  post,  §  1764. 

Time  for  redemption.    See  post,  §  1770. 


CONSTRUCTION  OF  SECTION 

This  section,  as  amended  in  1912,  was 
not  intended  to  apply  to  the  executing  of 
a  tax  deed  to  lands  sold  for  delinquent 
taxes,  when  the  sale  had.  been  made  and 
the  time  for  redemption  had  expired,  and 
the  purchaser  was  entitled  to  an  absolute 
deed  under  the  statute  at  the  time  the 
act  became  a  law.  Lawrence  v.  Defen- 
bach,  23  Ida.  78,  81;   128  Pac.  81. 

The  provisions  of  this  section,  as 
amended  in  1912,  do  not  impair  the  obli- 
gation of  a  contract  entered  into  in  the 
purchase  of  a  tax  sale  certificate.  Rice  v. 
Rock,  26  Ida.  552,  558;  144  Pac.  786. 

TAX  DEEDS 

Where  power  is  vested  in  an  officer  to 
execute  a  tax  deed,  such  power  and  au- 
thority is  not  exhausted  until  a  deed  is 
made  in  compliance  with  the  law,  provid- 
ing the  preceding  steps  have  been  taken 
according  to  law  as  they  appear  from  the 
certificate  or  record  of  the  sale.  White 
Pine  Mfg.  Co.  v.  Morey,  19  Ida.  49,  59; 
112  Pac.  674. 

No  purchaser,  nor  the  assignee  of  any 
purchaser,  of  land  at  a  tax  sale  shall  be 
entitled  to  a  tax  deed  therefor  until 
the  notice  required  by  this  section,  as 
amended  in  1912  has  been  given.  Rice  v. 
Rock,  26  Ida.  552,  555;  144  Pac.  786. 

A  recital  in  a  tax  deed  that  the  pur- 
chaser, or  his  assignee,  is  entitled  to  a 
deed  one  day  earlier  than  he  is,  in  fact, 
entitled  to  it,  is  harmless  error.  White 
Pine  Mfg.  Co.  v.  Morey,  19  Ida.  49,  56; 
112  Pac.  674. 

If  a  tax  deed  contains  a  clerical  mis- 
take, the  officer  who  made  the  deed  may, 
upon  discovering  the  mistake,  execute  a 
new  deed,  correcting  the  error.  White 
Pine  Mfg.  Co.  v.  Morey,  19  Ida.  49,  55, 
57;   112  Pac.  674. 

REDEMPTION 

While  the  owner  of  the  tax  sale  cer- 
tificate is  not  entitled  to  receive  a  tax 
deed  under  such  certificate  until  he  has 
given  the  notice  required  by  this  sec- 
tion, as  amended  in  1912,  the  statute  is 
merely  directory,  not  mandatory,  as  to 
the  service  of  notice  within  a  fixed  period 
of  time;  that  was  prescribed,  not  for  the 
purpose  of  devesting  the  holder  of  the 
certificate  of  his  right  to  a  deed  for  all 
time,  but  merely  for  the  purpose  of  end- 
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ing  the  period  in  which  redemption  could 
be  made;  the  holder  of  the  tax  certificate 
may  give  the  notice  required  after  the 
expiration  of  the  three-year  period,  and, 
up  to  the  time  it  is  given,  the  owner  may 
redeem  the  property  from  such  tax  sale. 
Rice  v.  Rock,  26  Ida.  552,  558;  144  Pac. 
786. 

§1764 

CROSS-REFERENCES 

Use    of   abbreviations    in    descriptions. 
See  post,  §  1787. 

Informality  is  not  fatal  to  tax  proceed- 
ings.   See  post,  §  1788. 

Misnomer,    or    mistake    in    ownership. 
See  Rev.  Codes,  §  1789. 


Verification   of   statements. 
Codes,  §  1730. 


See   Rev. 


Correction  of  errors  in  assessment- 
book.     See  Rev.  Codes,  §  1784. 

Certification  of  assessment-book.  See 
Rev.  Codes,  §  1724. 

Appending  certificate  to  tax-roll.  See 
Rev.  Codes,   §  1727. 

Publication  of  delinquent  list.  See  Rev. 
Codes,  §§  1743-1748. 

Comparison  of  delinquent  list  with  as- 
sessment-book.    See   Rev.   Codes,   §  1768. 

Delivery  of  delinquent  list  and  assess- 
ment-roll. See  Rev.  Codes,  §§  1739  and 
1740. 

Notice  of  meeting  of  county  board  of 
equalization.    See  note  ante,  §  1692. 

Notice  of  equalization.  See  Rev.  Codes, 
§  1728. 

Attendance  of  assessor  on  board.  See 
Rev.  Codes,  §  1697. 


Second    meeting    of   board. 
Codes,  §  1701. 


See    Rev. 


Commencement  of  sale.    See  Rev.  Codes, 
§  1750. 

Postponement  and  adjournment  of  sale. 
See  Rev.  Codes,  §  1751. 

Description    required    in    certificate    of 
sale.     See  Rev.  Codes,  §  1759. 

Signing  of  certificate  of  sale.    See  Rev. 
Codes,  §  1760. 

Appending  certificate  to  tax  sale  book. 
See  Rev.  Codes,  §  1761. 


Necessary  recitals  in  tax-sale  certifi- 
cate.    See  Rev.  Codes,  §  1763. 

CONTENTS  OF  TAX  DEED 

The  officer  making  a  tax  deed  is  re- 
quired, in  the  language  of  §  1763,  ante, 
to  incorporate  therein  "substantially  the 
matters  contained  in  the  certificate"; 
the  recitals  in  the  deed  and  certificate 
need  not  be  identical.  White  Pine  Mfg. 
Co.  v.  Morey,  19  Ida.  49,  55;  112  Pac.  674; 
McGowan  v.  Elder,  19  Ida.  153,  158;  113 
Pac.  102. 

The  tax  deed  is  required  to  contain  the 
same  description  and  recitals  as  those 
contained  in  the  sale  certificate.  Wilson 
v.  Jarron,  23  Ida.  563,  567;  131  Pac.  12. 

AVOIDANCE  OF  TAX  TITLE 

A  substantial  compliance  with  the 
statute  is  all  that  is  required;  a  prop- 
erty owner  can  not  avoid  a  tax  deed  by 
evidence  of  irregularities,  errors,  or 
omissions  in  non-essential  matters  or  mat- 
ters not  jurisdictional,  without  a  showing 
that  he  has  been  prejudiced  or  injured; 
but,  if  he  can  do  this,  the  facts  may  be 
shown  to  defeat  the  tax  title;  a  mere  non- 
observance,  however,  of  matters  that  are 
merely  legislative  directions  as  to  the 
duties  of  officers,  do  not  of  themselves, 
render  void  the  assessment,  certificate, 
or  deed.  Armstrong  v.  Jarron,  21  Ida.  747, 
772;  125  Pac.  170. 

A  tax  deed,  introduced  in  evidence,  is 
prima  facie  evidence  of  title,  and  it  is 
incumbent  upon  the  person  attacking  the 
tax  title  to  prove  the  omission  of  some 
jurisdictional  act  or  step,  or  to  make  some 
other  showing  which  renders  the  tax  title 
void;  such  as,  that  the  property  was  not 
subject  to  taxation;  or,  that  the  tax  upon 
it  was  paid;  or,  that  it  has  been  re- 
deemed in  the  manner  provided  by  law; 
or,  any  other  jurisdictional  fact.  Arm- 
strong v.  Jarron,  21  Ida.  747,  772;  125 
Pac.  170. 

§  1765 

The  fact  that  a  tax  deed  is  made  prima 
facie  evidence  of  title  simply  shifts  the 
burden  of  proof;  it  does  not  deny  the 
right  to  defend  title  against  a  tax  deed. 
Wilson  v.  Locke,  18  Ida.  582,  588;  111 
Pac.  247. 

§1766 

CROSS-REFERENCES 

Exemption  of  water  rights  from  taxa- 
tion.   See  ante,  §  1644. 
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HETEROGENEOUS  QUESTIONS 

The  holder  of  a  tax  deed  to  certain 
lands,  the  title  to  which  has  been  ac- 
quired under  the  Carey  Act,  can  not  ac- 
quire a  water  right  for  the  irrigation  of 
such  lands  without  paying  for  it.  Ben- 
nett v.  Twin  Falls  N.  S.  L.  &  W.  Co., 
27  Ida.  643;   150  Pac.  336. 

Where  a  tax  deed  has  been  held  in- 
valid on  various  grounds,  and  the  ap- 
pellate court  finds  one  of  such  grounds 
sufficient  to  support  the  judgment,  it  is 
unnecessary  to  consider  any  further  de- 
fects, or  objections  to  the  deed.  Parsons 
v.  Wrble,  21  Ida.  695,  698;  123  Pac.  638. 

§1768 

CROSS-REFERENCES 

Attacking  validity  of  tax  deeds.  See 
note  ante,  §  1764. 

§1770 

Amended.   Laws  of  1911,  p.  339. 

Amendatory  act,  repealed.  Laws  of 
1913,  pp.  173,  244. 

CROSS-REFERENCES 

Necessity  of  red-ink  entry.  See  note 
ante,  §  1755. 

Notice  required  before  right  to  tax  deed 
arises.    See  note  ante,  §  1763. 

HETEROGENEOUS  QUESTIONS 

A  person  in  possession,  under  a  claim 
of  right,  at  the  time  property  is  sold  for 
taxes,  who  continues  so  in  possession 
exclusively  until  redemption,  is  a  "party 
in  interest"  within  the  statute;  and  pro- 
nouncedly so  as  against  a  purchaser  at 
the  tax  sale  when  this  purchaser  has  no 
claim  whatever  except  as  purchaser. 
Johnson  v.  Sowden,  25  Ida.  227,  234;  136 
Pac.  1136. 

Where  tax  sale  proceedings  were  in 
conformity  with  the  law,  the  time  for  re- 
demption is  fixed  by  the  statute,  and  no 
right  of  redemption  exists  after  the  ex- 
piration of  such  time,  whether  a  deed 
has  issued  or  not.  White  Pine  Mfg.  Co. 
v.  Morey,  19  Ida.  49,  59;  112  Pac.  674. 

§1773 

Amended.   Laws  of  1911,  p.  26. 

Amendatory  act,  repealed.  Laws  of 
1913,  pp.  173,  244. 


§1774 

CROSS-REFERENCES 

Effect  of  failure  to  make  red-ink  entry. 
See  note  ante,  §  1755. 

HETEROGENEOUS  QUESTIONS 

Tax-sale  certificates,  held  by  the 
county,  may  be  sold  and  indorsed  as 
herein  provided.  McGowan  v.  Elder,  19 
Ida.  153,  160;   113  Pac.  102. 

§1784 

CROSS-REFERENCES 

Attacking  validity  of  tax  deeds.  See 
note  ante,  §  1764. 

§1787 

CROSS-REFERENCES 

Attacking  validity  of  tax  deeds.  See 
note  ante,   §  1764. 

CONSTRUCTION  OF  SECTION 

This  section  clearly  specifies  and  au- 
thorizes the  use  of  figures,  initial  letters, 
and  abbreviations,  in  describing  an  as- 
sessment of  land.  Armstrong  v.  Jarron, 
21  Ida.  747,  770;  125  Pac.  170. 

§1788 

CROSS-REFERENCES 

Attacking  validity  of  tax  deeds.  See 
note  ante,  §  1764. 

Mistake  in  name  of  owner  does  not  in- 
validate assessment.  See  Rev.  Codes, 
§  1653. 

Harmless  error.   See  note  ante,  §  1763. 

HETEROGENEOUS  QUESTIONS 

Applied  in  Stewart  v.  White,  19  Ida. 
60,  65;  112  Pac.  677;  McGowan  v.  Elder, 
19  Ida.  153,  157;  113  Pac.  102. 

§1789 

CROSS-REFERENCES 

Attacking  validity  of  tax  deeds.  See 
note  ante,  §  1764. 

§1790 

In  a  case  where  the  assessment  of  real 
estate  is  void,  it  is  unnecessary  for  the 
taxpayer  to  make  the  protest  here  pro- 
vided for.  Meserole  v.  Whitney,  22  Ida. 
543,  555;   127  Pac.  553. 

§1791 

The  statute  gives  no  right  to  have  the 
tax  wholly  or  partly  refunded  in  case  of 
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excessive  assessment,  but  to  have  the 
assessment  reduced  after  hearing  had, 
at  times  specified,  before  the  board  of 
equalization  at  its  regular  session.  Ben- 
goechea  v.  Elmore  County,  23  Ida.  397, 
399;  130  Pac.  459. 

§1792 

Amended.   Laws  of  1911,  p.  121. 

Amendatory    act,    repealed.     Laws    of 
1913,  pp.  173,  244. 

§§  1795, 1796 

Amended.   Laws  of  1909,  p.  431. 

Amendatory    act,    repealed.     Laws    of 
1913,  pp.  173,  244. 

§1812 

Repealed.  Laws  of  1912,  special  session, 
pp.  20,  31. 

Act  repealing,  repealed,  but  section  not 
revived.   Laws  of  1913,  pp.  173,  244. 

§§  1815, 1816 

Repealed.  Laws  of  1912,  special  session, 
pp.  20,  31. 

Act  repealing,  repealed,  but  section  not 
revived.   Laws  of  1913,  pp.  173,  244. 

§§  1828-1841 

Not  repealed.  Laws  of  1913,  pp.  173,  244. 

§1834 

CROSS-REFERENCES 

Suits  for  recovery  of  license  tax.  See 
note  post,  §  1835. 

§1835 

CROSS-REFERENCES 

Civil  and  criminal  remedies,  when  not 
merged.     See  Rev.  Codes,  §  3801. 

Intoxicating  liquors  can  not  be  drunk  on 
premises  of  druggists.  See  Rev.  Codes, 
§  1522. 

Necessity  of  procuring  license  before 
commencing   business.     See  Rev.   Codes, 

§  1834. 

NATURE   OF  LICENSE   TAX 

A  license  tax  is  not  imposed  as  a  pen- 
alty, but  is  a  debt  due  the  county  or  state 
for  the  privilege  of  doing  or  conducting 
the  business;  hence,  where  a  license  for 
selling  liquor  is  required,  the  one  making 
such   sales   is   liable    for  the   amount   of 


the  license  tax  during  the  time  that  he 
sold  liquor  without  having  a  license. 
State  v.  Wall,  18  Ida.  300,  305;   109  Pac. 

724. 

DUTY  TO   PROCURE   LICENSE 

A  license  must  be  procured  before  the 
commencement  of  any  business  or  occu- 
pation liable  to  pay  a  license  tax;  and, 
if  a  person  commences  such  business 
without  a  license,  he  is  not  only  liable 
to  the  county  for  a  license  tax,  but  may 
also  be  prosecuted  criminally  for  doing 
business  without  a  license.  Bingham 
County  v.  Fidelity  etc.  Co.,  13  Ida.  34,  41; 
88  Pac.  829.  (Citing  Rev.  St.  1887,  sec. 
1637.) 

The  fact  that  a  person  is  engaged  in 
the  drug  business  does  not  relieve  him 
from  paying  a  license  tax  for  carrying 
on  the  business  of  selling  intoxicating 
liquors.  State  v.  Youngblood,  18  Ida.  307; 
109  Pac.  726. 

ACTIONS 

The  only  action  authorized  by  chapter 
2,  title  10,  of  the  Political  Code,  of  which 
this  section  is  a  part,  is  a  civil  action  to 
recover  a  license  tax,  damages,  and  costs 
of  action;  it  does  not  authorize  or  direct 
the  criminal  prosecution  of  a  defendant 
for  violating  the  license  tax  law;  but, 
under  §  6983,  post,  he  may  be  prosecuted 
criminally  for  doing  the  business  with- 
out a  license.  State  v.  Wall,  18  Ida.  300, 
306;    109  Pac.  724. 

If  a  person,  engaged  in  the  business 
of  selling  intoxicating  liquors,  fails  or 
neglects  to  take  out  a  license,  an  action 
may  be  maintained  against  him  by  the 
state  for  the  recovery  of  the  license  tax. 
State  v.  Wall,  18  Ida.  300,  305;  109  Pac. 
724. 

The  collection  of  a  license  tax  may  be 
enforced  under  this  section,  whether  such 
tax  was  imposed  primarily  for  revenue 
or  for  regulation.  State  v.  Wall,  18  Ida. 
300,  306;  109  Pac.  724. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Validity  of  excise  or  license  tax  upon 
motor  vehicles.     L.  R.  A.  1915D,  322. 

§1836 

If  a  person  pays  the  required  license 
tax  for  a  license,  to  the  sheriff,  to  engage 
in  the  liquor  business,  but  fails  to  make 
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application  to  the  board  of  county  com- 
missioners therefor,  and  also  fails  to  file 
the  bond  required  by  law,  the  money  so 
paid  belongs  to  the  county  from  the  very 
moment  that  the  applicant  begins  busi- 
ness, and  the  surety  on  the  sheriff's  of- 
ficial bond  is  answerable  therefor.  Bing- 
ham County  v.  Fidelity  etc.  Co.,  13  Ida.  34, 
41;  88  Pac.  829.  (Citing  Rev.  St.  1887. 
sec.  1637.) 

§  1838 

Repealed.   Laws  of  1913,  p.  128. 

§§  1842-1862 

Repealed.  Laws  of  1912,  special  session, 
p.  6. 

Not  repealed.  Laws  of  1913,  pp.  173,  244. 

§§  1863-1872 

Not  repealed.  Laws  of  1913,  pp.  173,  244. 

§§  1873-1897 

Not  repealed.  Laws  of  1913,  pp.  173,  244. 

§1873 

CROSS-REFERENCES 

Descent  of  community  property.  See 
Rev.  Codes,  §  5713. 

Descent  of  shares  of  corporate  stock. 
See  note  post,  §  2747. 

HETEROGENEOUS  QUESTIONS 

The  wife  is  not  liable,  under  this  sec- 
tion, to  pay,  upon  the  death  of  her  hus- 
band, an  inheritance  tax  on  her  one-half 
of  the  community  property;  it  does  not 
pass  to  her  "by  will  or  by  the  intestate 
laws  of  this  state."  Kohny  v.  Dunbar,  21 
Ida.  258,  269;  Ann.  Cas.  1913D,  492;  39 
L.  R.  A.,  N.  S.,  1107;  121  Pac.  544. 

"The  intestate  laws  of  this  state"  con- 
cern the  devaluation  of  the  estates  of 
persons  who  die  without  disposing  of 
their  property  by  will.  Kohny  v.  Dun- 
bar, 21  Ida.  258,  262;  Ann.  Cas.  1913D, 
492;  39  L.  R.  A.,  N.  S.,  1107;  121  Pac.  544. 

Transfer  taxes  upon  inheritances  are 
collectable  only  in  cases  where  property 
has  passed,  by  will,  or  by  operation  of 
the  state  intestate  laws,  from  persons 
dying,  seized,  or  possessed  of  the  same 
while  residents  of  the  state;  or,  as  to 
property  of  persons  dying  who  were  not 
residents,  where  this  property  or  any 
part  of  it  is  within  the  state.     State   (ex 


rel.  Peterson)  v.  Dunlap,  28  Ida.  784;  156 
Pac.  1141. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Property  and  transfers  subject  to  an  in- 
heritance tax.    127  Am.  St.  Rep.  1059. 

Community  property  as  subject  to  in- 
heritance tax.   Ann.  Cas.  1913D,  496. 

Widow's  dower,  support,  etc.,  as  sub- 
ject to  a  succession  tax.  Ann.  Cas.  1913A, 
167. 

§  1886 

An  appraiser  can  not  be  appointed  by 
the  probate  court  for  the  ascertainment 
of  a  basis  for  an  inheritance  tax  assess- 
ment, except  where  probate  proceedings 
are  pending  in  the  court  or  where  the 
decedent  has  left  an  estate  subject  to 
probate  in  Idaho.  State  (ex  rel.  Peterson) 
v.  Dunlap,  28  Ida.  784;  156  Pac.  1141. 

§  1906 

CROSS-REFERENCES 

Official  term  of  chairman  of  board  of 
county  commissioners.  See  note  post, 
§  1908. 

§1908 

The  chairman  of  a  board  of  county 
commissioners,  elected  as  such  in  con- 
formity with  the  statute,  holds  the  office 
throughout  his  term  as  county  commis- 
sioner, unless  he  resigns  or  is  removed 
for  cause.  Prichard  v.  McBride,  28  Ida. 
346;  154  Pac.  624. 

§  1909 

CROSS-REFERENCES 

Official  term  of  chairman  of  board  of 
county  commissioners.  See  note  ante, 
§  1908. 

§1911 

CROSS-REFERENCES 

Substantial  compliance  with  section  is 
sufficient.    See  note  post,  §  1912. 

CONSTRUCTION  OF  SECTION 

By  this  section  and  §  1912,  post,  the 
board  is  required  to  have  its  proceedings 
recorded,  but  a  failure  to  do  so  does  not 
render  them  void;  thus,  one  to  whom  a 
ferry  license  has  been  issued  can  not  be 
denied  the  rights  conferred  upon  him  by 
the  license,  because  of  the  failure  of  the 
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board  to  record  the  minutes  of  the  pro- 
ceeding; in  an  action  to  recover  damages 
for  an  injury  to  his  ferry,  it  is  not  neces- 
sary that  the  statutory  requirements,  with 
reference  to  procuring  a  license  and  the 
procedure  before  the  board,  as  shown  in 
§§  1015,  1037,  and  1038,  ante,  be  shown 
affirmatively  upon  the  records  of  the 
board;  the  plaintiff  is  entitled  to  show 
by  oral  evidence  that  the  board  has  com- 
plied with  the  law,  though  that  fact  does 
not  appear  from  the  minutes  of  its  pro- 
ceedings. Sims  v.  Milwaukee  Land  Co., 
20  Ida.  513,  522,  524;   119  Pac.  37. 

§1912 

CROSS-REFERENCES 

Record  of  proceedings.  See  note  ante, 
§  1911. 

Evidence  of  appointment  of  road  over- 
seer.   See  note  ante,  §  877. 

Keeping  of  minute-book.   See  note  ante, 

§877. 

CONSTRUCTION  OF  SECTION 

This  section  and  §  1911,  ante,  does  not 
require  that  the  board  of  county  commis- 
sioners shall  recite,  in  their  proceedings, 
their  decisions  and  judgments  with  the 
same  precision  and  exactness  required 
by  courts  of  record;  a  substantial  com- 
pliance with  the  statutes  is  sufficient.  Gil- 
bert v.  Canyon  City,  14  Ida.  429,  437,  447; 
94  Pac.  1027,  1029.  (Citing  Rev.  St.  1887, 
§§  1753  and  1754.) 

§1913 

CROSS-REFERENCES 

Salaries  of  officers  and  payment  thereof. 
See  note  post,  §  2115. 

Prohibitions  on  allowance  of  claims. 
See  Rev.  Codes,  §  1945. 

§1915 

CROSS-REFERENCES 

Record  copy  of  the  order  as  evidence. 
See  note  post,  §  5979. 

HETEROGENEOUS  QUESTIONS 

Special  session  is  properly  and  regu- 
larly called,  when.  Black  Canyon  Irr. 
Dist.  v.  Marple,  19  Ida.  176,  179;  112 
Pac.  766. 

§1916 

Meetings  of  the  board,  and  procedure. 
Gilbert  v.   Canyon  County,   14   Ida.   429; 


437;   94  Pac.  1027,  1029.    (Citing  Rev.  St. 

1887,  §  1758.) 

§  1917 

Amended.   Laws  of  1913,  p.  506. 

CROSS-REFERENCES 

Salaries  of  officers  and  payment  thereof. 
See  note  post,  §  2115. 

CONSTRUCTION  OF  SECTION 

The  publication  required  by  the  nine- 
teenth subdivision  of  this  section,  is  after 
the  close  of  each  session.  Gilbert  v.  Can- 
yon City,  14  Ida.  429,  437,  444;  94  Pac. 
1027,  1029. 

POWER  OF  COMMISSIONERS 

The  board  of  county  commissioners  has 
conferred  upon  it  by  this  provision,  in 
subsection  4,  power  to  maintain  the  pub- 
lic roads  and  highways;  and  that  power 
includes  the  authority  to  enter  into  such 
contracts  as  are  not  prohibited  for  the 
purpose  of  keeping  the  same  in  repair. 
Twin  Falls  Bank,  etc.  Co.  v.  Twin  Falls 
County,  25  Ida.  171,  172;    136  Pac.  804. 

The  board  of  commissioners  has  power 
to  direct  and  control  the  prosecution  and 
defense  of  all  suits  to  which  the  county 
is  a  party  in  interest;  the  county  com- 
missioners may  direct  the  road  overseer 
to  bring  an  action  to  abate  a  public  nui- 
sance when  it  consists  of  an  obstruction 
placed  upon  a  public  highway.  Meservey 
v.  Gulliford,  14  Ida.  133,  159;  93  Pac. 
780;  Board  of  County  Commissioners  v. 
Bassett,  14  Ida.  324,  326;  93  Pac.  774. 
(Citing  Rev.  St.  1887,  §  1759,  sub.  13.) 

The  act  of  1913,  amending  this  section, 
gives  the  board  of  county  commissioners 
power  to  supervise  the  official  conduct 
of  all  county  officers,  but  not  to  require 
the  county  recorder  to  keep  an  index 
that  the  law  does  not  make  it  his  duty 
to  keep,  such  as  a  real  estate  tract  index. 
Reilly  v.  Board  of  Commrs.,  —  Ida.  — ; 
158  Pac.  322. 

HETEROGENEOUS  QUESTIONS 

The  legislature,  when  providing  that 
the  board  of  county  commissioners  shall 
examine  and  audit  the  accounts  of  the 
several  county  officers,  did  not  contem- 
plate a  county  commissioner  as  neces- 
sarily an  expert  accountant,  and  it  fol- 
lows that  the  board  may  employ  such  an 
accountant  for  the  purposes  of  the  stat- 
ute,   without    violating    the   latter.     Pro- 
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thero  v.  Board  of  County  Commissioners, 
22  Ida.  598,  602;    127  Pac.  175. 

§§  1917a-1917v 

Sections  "added."    Laws  of  1913,  p.  506. 

§  1917w 

Section  added.   Laws  of  1915,  p.  74. 

§ 1917x 

Added.  Laws  of  1915,  p.  189. 

§1935 

Amended.  Laws  of  1912,  special  session, 
p.  46. 

§1936 

Amended.   Laws  of  1913,  p.  531. 

§1939 

Amended.   Laws  of  1913,  p.  153. 

§1940 

Amended.   Laws  of  1913,  p.  526. 

§  1945 

CROSS-REFERENCES 

County  charges  enumerated.  See  Rev. 
Codes,  §  2136. 

Accounts  must  be  presented  to  com- 
missioners.    See  Rev.  Codes,  §  2135. 

Regular  meetings  of  boards  of  commis- 
sioners.    See  Rev.  Codes,  §  1913. 

Salaries  of  officers  and  payment  thereof. 
See  Rev.  Codes,  §  2115. 

§1946 

CROSS-REFERENCES 

Claim  against  county  by  officer  inter- 
ested.   See  note  post,  §  1956. 

Grounds  for  depriving  one  of  his  office. 
See  note  post,  §  7459. 

Officers  not  to  be  interested  in  con- 
tracts.  See  Rev.  Codes,  §  255. 

Summary  proceedings  for  removal  of 
officers.    See  Rev.  Codes,  §  7459. 

The  statutory  prohibition  against  the 
presenting  by  county  officers  of  claims 
against  the  county,  except  for  their  own 
services,  extends  to  a  claim  which,  al- 
though for  the  officer's  own  services,  is 
for  services  rendered  outside  of  his  official 
duties;  an  officer  is,  therefore,  precluded 
from    presenting   a   claim   for   any    extra 


work  done  under  a  contract,  or  for  extra 
services  rendered  in  the  performance  of 
his  official  duties.  McRoberts  v.  Hoar, 
28  Ida.  163;   152  Pac.  1046. 

§1950 

Amended.   Laws  of  1913,  p.  506. 

CROSS-REFERENCES 

Appeal  from  county  board.  See  note 
post  §  4962. 

Incorporation  of  villages.  See  Rev. 
Codes,  §  2222. 

HETEROGENEOUS  QUESTIONS 

When  the  board  of  county  commission- 
ers incorporates  a  village,  taxpayers  of 
the  county,  who  declare  that  they  deem 
such  act  of  incorporation  illegal  and 
prejudicial  to  the  public  interests,  have 
a  right  to  appeal  from  the  action  of  the 
board.  Village  of  Ilo  v.  Ramey,  18  Ida. 
642,  646;    112  Pac.  126. 

Under  the  provisions  of  the  statute  on 
the  subject  an  appeal  may  be  taken  to  the 
district  court  from  any  act,  order,  or  pro- 
ceeding of  the  board  of  county  commis- 
sioners; hence,  an  appeal  lies  to  the  dis- 
trict court  from  a  decision  by  the  board 
of  county  commissioners  upon  appeal 
from  the  board  of  good  roads  commission- 
ers. Feltham  v.  Board  of  Commissioners, 
28  Ida.  269;   153  Pac.  562. 

An  order  of  the  board  of  commission- 
ers, which  fixes  a  rate  of  taxation  upon 
all  of  the  property  in  the  county,  is  an 
appealable  order.  Fenton  v.  Board  of 
County  Commissioners,  20  Ida.  392,  397; 
119  Pac.  41. 

An  order  for  the  incorporation  of  a  vil- 
lage, under  §  2222,  post,  is  appealable  to 
the  district  court  by  any  person  ag- 
grieved thereby,  or  by  any  taxpayer 
within  the  territory  affected  by  such  in- 
corporation. Gardner  v.  Blaine  County, 
15  Ida.  698,  701;  99  Pac.  826. 

§1951 

CROSS-REFERENCES 

Appeal  from  order  incorporating  vil- 
lage.   See  note  ante,  §  1950. 

§1953 

CROSS-REFERENCES 

Trial   de  novo.     See  note  post,   §  4831. 
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HETEROGENEOUS  QUESTIONS 

This  section,  providing  that  on  appeal 
to  the  district  court  from  a  determination 
of  the  board  of  county  commissioners  the 
matter  is  to  be  heard  anew,  does  not  ap- 
ply to  such  a  determination  in  disposing 
of  an  application  for  a  liquor  license. 
Sullivan  v.  Board  of  Commissioners,  22 
Ida.  202,  206;    125  Pac.  191. 

In  providing  that,  on  appeal  from  an 
order  of  the  board  of  county  commis- 
sioners, the  matter  must  be  "heard 
anew,"  the  legislature  had  in  mind  that 
to  try  a  case,  or  a  matter  anew  or  de 
novo,  is  to  try  it  again,  another  time,  or 
to  try  it  over.  Gaiser  v.  Steele,  25  Ida. 
412,  415;    137  Pac.  889. 

"Heard  anew,"  as  used  in  this  section, 
means  that  the  cause  shall  be  retried  in 
the  district  court  as  though  originally 
brought  in  said  court,  that  the  case  must 
be  proved  in  the  same  way;  and  the  bur- 
den of  proof  rests  with  the  same  party  as 
before  the  board  of  commissioners;  it  is 
a  retrial  of  the  matter  tried  before  the 
board  of  county  commissioners.  Gardner 
v.  Blaine  County,  15  Ida.  698;  99  Pac.  826. 

§1956 

CROSS-REFERENCES 

Grounds  for  depriving  one  of  his  office. 
See  note  post,  §  7459. 

HETEROGENEOUS  QUESTIONS 

A  county  commissioner  may,  for  a  tri- 
fling sum,  transfer  to  the  county  a  book- 
press,  for  county  use,  and  accept  a  war- 
rant for  the  money;  this  not  being  in 
violation  of  the  statute.  Robinson  v.  Huf- 
faker,  23  Ida.  173,  181;    129  Pac.  334. 

§§  1960-1972 

These  sections  shall  not  be  affected  by 
the  act  relative  to  a  county  system  of 
roads  and  highways,  "unless  repugnant 
thereto."   Laws  of  1909,  pp.  274,  293. 

§1960 

Amended.   Laws  of  1913,  p.  132. 

CROSS-REFERENCES 

Notice  of  bond  election.  See  note  post, 
§  1968. 

Retroactive  nature  of  codes.  See 
ante,  §  3 


CONSTRUCTION  OF  SECTION 

This  section  was  amended  in  1913  at 
the  same  session  at  which  chapter  58  of 
the  session  laws  was  enacted,  but  the 
latter  act  was  a  later  expression  of  the 
legislative  will  and,  so  far  as  the  two  are 
irreconcilably  inconsistent,  it  must  pre- 
vail. Peavy  v.  McCombs,  26  Ida.  143,  151; 
140  Pac.  965. 

This  section,  reading  the  same  as  chap- 
ter 23  of  the  session  laws  of  1913,  so  far 
as  it  empowered  the  county  commission- 
ers to  issue  funding  bonds  for  the  pur- 
pose of  paying  any  warrant  indebtedness, 
was  repealed  by  chapter  58  of  the  laws 
of  1913;  but  the  section  was  not  entirely 
repealed;  it  is  still  in  effect  so  far  as 
bonded  indebtedness  is  concerned.  Peavy 
v.  McCombs,  26  Ida.  143,  153;  140  Pac. 
965. 

RULES  OF  STATUTORY  CONSTRUC- 
TION 

The  rule  that  statutes  in  pari  materia 
should  be  construed  together  applies  with 
peculiar  force  to  statutes  passed  at  the 
same  session  of  the  legislature;  they  are 
to  be  construed  together,  and  should  be 
so  construed,  if  possible,  as  to  harmonize 
and  give  force  and  effect  to  the  provisions 
of  each;  if,  however,  they  are  neces- 
sarily inconsistent,  the  statute  that  deals 
with  the  common  subject-matter  in  a  more 
minute  and  particular  way  will  prevail 
over  a  statute  of  a  more  general  nature; 
these  rules  apply  in  construing  the 
amendment  of  this  section  with  chapter 
58,  of  the  laws  of  1913,  both  passed  at 
the  same  session.  Peavy  v.  McCombs,  26 
Ida.  143,  149;    140  Pac.  965. 

Where  two  acts  upon  the  same  subject- 
matter  are  passed  at  the  same  session  of 
the  legislature  and  are  in  conflict,  and 
one  has  an  emergency  clause  and  the 
other  does  not  have,  the  act  with  such  a 
clause  must  prevail  over  the  other,  par- 
ticularly if  it  is  the  later  of  the  two  acts; 
this  applies  to  chapter  58  of  the  laws  of 
1913,  and  to  the  amendatory  act  of  this 
section,  both  passed  at  the  same  session; 
chapter  58  had  an  emergency  clause,  but 
the  amendatory  act  did  not  have.  Peavy 
v.  McCombs,  26  Ida.  143,  149;  140  Pac. 
965. 

In  case  of  an  irreconcilable  conflict  be- 
tween two  acts  passed  at  the  same  ses- 
sion  of   the    legislature,   the   one    should 
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prevail  that  was  last  approved  by  the  gov- 
ernor; his  approval  being  the  last  act  in 
the  process  of  legislation  under  the  con- 
stitution and  statutes;  the  common  law 
rule,  in  such  cases,  would  not  be  an  ef- 
fective guide.  Peavy  v.  McCombs,  26  Ida. 
143,  149;    140  Pac.  965. 

POWER  OF  COMMISSIONERS 

Since  the  passage  of  chapter  33,  session 
laws  of  1913,  amending  this  section,  the 
board  of  county  commissioners  does  not 
have  power  to  issue  county  bonds  for  the 
payment  of  warrant  indebtedness,  where 
the  warrants  were  issued  prior  to  such 
time;  the  legislature  intended  to  make 
the  law  apply  to  all  warrant  indebted- 
ness, irrespective  of  whether  the  war- 
rants were  issued  before  or  after  that 
chapter  went  into  effect.  Peavy  v.  Mc- 
Combs, 26  Ida.  143,  152;    140  Pac.  965. 

Where  a  new  county  has  been  created 
out  of  a  portion  of  the  territory  of  an- 
other county  and  the  bonded  indebted- 
ness of  the  old  county  has  been  appor- 
tioned to  the  new  county,  such  new  county 
is,  under  this  section  as  amended  in  1913, 
authorized  to  issue  negotiable  coupon 
bonds  for  the  purpose  of  dealing  with,  its 
proportion  of  said  bonded  indebtedness. 
Frazier  v.  Hastings,  26  Ida.  623,  625;  144 
Pac.  1122. 

§1962 

This  section,  read  with  section  1963, 
post,  shows  that  the  legislature  intended 
that  building,  road,  and  bridge  bond? 
should  be  binding  obligations  upon  the 
whole  county,  unless  such  intention  is 
shown  to  have  been  modified  by  the  later 
highway  district  act  of  1911.  Reinhart  v. 
Canyon  County,  22  Ida.  348,  354;  125 
Pac.  791. 

Upon  a  proposition  to  issue  county 
bonds  for  the  construction  and  repair  of 
bridges,  it  is  not  essential  that  the  notice 
of  election  shall  specify  the  bridges  to  be 
constructed  and  repaired.  Independent  H. 
Dist.  No.  2  v.  Ada  County,  24  Ida.  416, 
428;    134  Pac.  542. 

§1963 

HETEROGENEOUS  QUESTIONS 

The  indebtedness  of  a  county  becomes 
a  burden  upon  all  of  the  taxable  property 
brought  within  the  county  after  the  crea- 
tion   of    such    indebtedness,    as    well    as 


upon  the  taxable  property  that  was  within 
the  county  at  the  date  of  the  creation  of 
the  indebtedness.  Blake  v.  Jacks,  18  Ida. 
70,  73;  138  Am.  St.  Rep.  177;  27  L.  R.  A., 
N.  S„  1147;   108  Pac.  534. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Liability  of  territory  annexed  to  county, 
city,  or  other  municipality,  to  pay  propor- 
tionate share  of  existing  debts.  27  L.  R. 
A.,  N.  S.,  1147. 

§  1965 

Amended. -Laws  of  1911,  p.  581. 

§  1968 
Amended.   Laws  of  1909,  p.  189. 

CROSS-REFERENCES 

Notice  of  bond  election.    See  note  ante, 

§  1962. 

§1972 

CROSS-REFERENCES 

Notice  of  bond  election.  See  Rev.  Codes, 
§  1968. 

§§  1972a-1972k 

New  sections  added.  Laws  of  1911,  p. 
588. 

§  1983 

An  oath  is  a  solemn  appeal  to  the  Su- 
preme Being  in  attestation  of  the  truth 
of  some  statement;  and  what  entitles  it 
to  weight  and  consideration  is  its  being 
taken  before  some  properly  constituted 
official,  rather  than  its  being  adminis- 
tered by  a  particularly  designated  officer. 
State  v.  Jones,  28  Ida.  428;   154  Pac.  378. 

§1991 

Amended.   Laws  of  1913,  p.  475. 

The  act  of  March  11,  1913,  amended 
this  section  by  adding  a  seventh  sub-sec- 
tion, to  the  effect  that  the  county  treas- 
urer was  thenceforth  to  be  ex  officio  tax 
collector,  with  all  the  powers,  etc.,  of  the 
last  named  officer,  as  distinguished  from 
the  assessor.  Cleary  v.  Kincaid,  23  Ida. 
789,  793;    131  Pac.  1117. 

§1998 

Amended.   Laws  of  1909,  p.  332. 
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§2023 

CROSS-REFERENCES 

Right  of  sheriff  to  appoint  guards.  See 
note  post,  §  8538. 

§2024 

CROSS-REFERENCES 

Right  to  appoint  guards.  See  note  post, 
§  8538. 

§2035 

A  sheriff  may  execute  process  and 
legally  justify  his  action,  provided  the 
process  is  regular  on  its  face  and  comes 
from  a  lawful  authority;  it  is  not  his 
business  to  examine  into  the  merits  of 
the  case  and  of  every  step  taken  by  the 
officer  who  issued  the  process  before  go- 
ing about  to  serve  and  execute  the  latter. 
Peterson  v.  Merritt,  25  Ida.  324,  332;  137 
Pac.  526. 

§2063 

CROSS-REFERENCES 

Power  of  commissioners  to  require 
recorder  to  keep  real  estate  tract  index. 
See  note  ante,  §  1917. 

§2064 

CROSS-REFERENCES 

Power  of  commissioners  to  require 
recorder  to  keep  real  estate  tract  index. 
See  note  ante,  §  1917. 

The  statute  makes  no  provision  for 
keeping  a  numerical  record  and  index  of 
real  property,  and  of  conveyances  affect- 
ing the  same;  it  provides  only  for  alpha- 
betical indexes  of  grantors  and  grantees. 
Harris  v.  Reed,  21  Ida.  364,  371;  121  Pac. 
780. 

§2066 

CROSS-REFERENCES 

Recording  judgment  affecting  land.  See 
note  post,  §  4454. 

§2067 

CROSS-REFERENCES 

Record  of  judgment  imports  notice.  See 
note  post,  §  4454. 

§2068 

CROSS-REFERENCES 

Indexes  to  be  kept.    See  ante,  §  2063. 


§2081 

Under  the  provisions  of  this  section, 
the  district  court  is  authorized  and  re- 
quired to  appoint  a  special  prosecutor 
where  the  prosecuting  attorney  is  dis- 
qualified; and  the  person  so  appointed  is 
obliged  to  act.  Adamson  v.  Board  of  Com- 
missioners, 27  Ida.  190;  147  Pac.  785. 

A  board  of  county  commissioners  is  not 
authorized  to  employ  counsel,  at  the  ex- 
pense of  the  county,  to  assist  the  prose- 
cuting attorney  in  the  prosecution  of 
criminal  cases.  Adamson  v.  Board  of 
Commissioners,  27  Ida.  190;  147  Pac.  785. 

§2082 

CROSS-REFERENCES 

Limitation  upon  prosecutor's  power  to 
file  informations.   See  note  post,  §  7662. 

HETEROGENEOUS  QUESTIONS 

It  is  the  duty  of  the  prosecuting  attor- 
ney to  attend  before  magistrates  and 
conduct  preliminary  examinations;  and 
he  may  cause  an  examination  to  be  had 
for  such  offense  as  he  deems  proper. 
State  v.  McGreevey,  17  Ida.  453,  465;  105 
Pac.  1047. 

§  2084 

This  section  is  applicable  to  prosecut- 
ing attorneys  regularly  elected  or  ap- 
pointed; it  does  not  apply  to  a  special 
prosecutor,  appointed  by  the  district 
court,  under  §  2081,  ante,  where  the  dis- 
trict attorney  is  disqualified.  Adamson  v. 
Board  of  Commissioners,  27  Ida.  190;  147 
Pac.  785. 

§  2086 

CROSS-REFERENCES 

Trial  by  jury.   See  note  post,  §  7781. 

§2095 

In  locating  a  quarter  section  corner, 
the  question  may  rest  upon  whether  it  is 
a  "lost"  or  an  "obliterated"  corner,  these 
being  separately  defined  in  the  revision 
of  June  1,  1909,  of  the  United  States 
manual  of  surveying  instructions.  Craven 
v.   Lesh,  22  Ida.   463,   465;    126   Pac.   774. 

§2113 

Amended.   Laws  of  1909,  p.  72. 

§2115 

Amended.   Laws  of  1911,  p.  193. 

Act  amending,  as  amended.  Laws  of 
1913,  p.  154. 
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CROSS-REFERENCES 

County  charges  enumerated.  See  Rev. 
Codes,  §  2136. 

UNCONSTITUTIONALITY 

The  attempted  amendments  of  this  sec- 
tion, in  1911  and  1913,  which  amendments 
provided  for  the  payment  of  the  salaries 
of  county  officers  monthly,  are  in  contra- 
vention of  section  7  of  article  18  of  the 
constitution  of  Idaho,  and  are  void.  Leo- 
nard v.  St.  Clair,  27  Ida.  568;  149  Pac. 
1058. 

§  2117 

Amended.   Laws  of  1909,  p.  147. 

Amended.   Laws  of  1911,  p.  558. 

Act  amending,  as  amended.  Laws  of 
1913,  p.  646. 

§2118 

Amended.   Laws  of  1909,  p.  220. 

Act  amending,  as  amended.  Laws  of 
1911,  p.  345. 

The  salary  of  assessor  and  ex  officio 
tax  collector  can  not  be  fixed,  under  this 
section  as  amended  in  1911,  at  less  than 
$800  per  annum,  nor  more  than  $3000  per 
annum.  Ward  v.  Holmes,  26  Ida.  602,  607; 
144  Pac.  1104. 

§2119 

Amended.   Laws  of  1909,  p.  330. 

Act  amending,  as  amended.  Laws  of 
1913,  p.  474. 

CROSS-REFERENCES 

Right  to  appoint  guards  in  cases  of 
necessity  or  emergency.  See  note  post, 
§  8538. 

Power  of  commissioners  to  impose 
additional  duties  upon  recorder.  See 
note  ante,  §  1917. 

HETEROGENEOUS  QUESTIONS 

This  section  has  no  reference  to  emer- 
gency cases;  as  to  them,  the  sheriff  can 
act  under  §  8538,  post.  Lansdon  v.  Wash- 
ington County,  16  Ida.  618,  624;  102  Pac. 
344. 

The  application,  under  this  section,  for 
"clerical  assistance,"  is  broad  enough  to 
authorize  the  appointment  of  a  deputy  to 
render  such  clerical  assistance,  if  the 
necessity  appears  therefor.  Dukes  v. 
Board  of  County  Commissioners,  17  Ida. 
736,  741;   107  Pac.  491. 


§2121 
Amended.   Laws  of  1909,  p.  22. 

§  2122 
Amended.   Laws  of  1911,  p.  660. 

§2124 

Amended.   Laws  of  1911,  p.  567. 

The  authority  which  the  board  of 
county  commissioners  has  with  reference 
to  the  settlement  of  claims  against  the 
county,  and  compromising  and  adjusting 
accounts,  does  not  extend  to  the  chang- 
ing of  fees  -and  salaries  fixed  by  statute. 
Lincoln  County  v.  Twin  Falls,  etc.  Water 
Co.,  23  Ida.  433,  437;    130  Pac.  788. 

If  a  recorder,  in  making  a  reduction  of 
charges  in  favor  of  a  person,  acts  under 
instructions  of  the  board  of  county  com- 
missioners, the  county  is  estopped  to  re- 
cover the  uncharged  balance  from  him 
and  his  bondsmen.  Twin  Falls  Co.  v. 
West,  25  Ida.  271,  275;  Ann.  Cas.  1916B, 
185;   137  Pac,  171. 

§2125 

This  section  is  not  unconstitutional,  as 
interfering  with  religious  liberty;  the 
act  is  civil  in  character,  not  religious; 
nor  does  it  pertain  to  religious  observ- 
ance in  any  particular.  Brunswick-Balke- 
Collander  Co.  v.  Evans,  228  Fed.  991,  998. 

§  2126 

Amended.   Laws  of  1911,  p.  337. 

§2135 

CROSS-REFERENCES 

County  charges  enumerated.  See  Rev. 
Codes,  §  2136. 

Prohibitions  on  allowance  of  claims. 
See  Rev.  Codes,  §  1945. 

§2136 

CROSS-REFERENCES 

Prohibitions  on  allowance  of  claims. 
See  Rev.  Codes,  §  1945. 

§2143 
Amended.   Laws  of  1911,  p.  475. 

§2170 

Right  of  municipalities,  that  have  at- 
tained the  class  of  cities,  to  avail  them- 
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selves  of  the  provisions  of  the  act  of 
March  13,  1911,  providing  for  a  commis- 
sion form  of  government.  Kessler  v. 
Fritchman,  21  Ida.  30,  50,  53,  57;  119  Pac. 
692;  Swain  v.  Fritchman,  21  Ida.  783, 
795,  797;    125  Pac.  319. 

§2183 

CROSS-REFERENCES 

Qualifications  of  "sewer  committee." 
See  note  post,  §  2343. 

§2184 

CROSS-REFERENCES 

Qualifications  of  "sewer  committee." 
See  note  post,  §  2343. 

Trustees  of  village.    See  post,  §  2224. 

§2186 

CROSS-REFERENCES 

Duty  of  the  mayor  as  to  appointment 
of  policemen.    See  note  post,  §  2192. 

HETEROGENEOUS  QUESTIONS 

The  only  way  in  which  policemen  of  a 
city  can  be  appointed,  under  this  section 
and  §  2190,  post,  is  by  the  mayor  of  the 
city,  by  and  with  the  consent  of  the  coun- 
cil. Moore  v.  Hupp,  17  Ida.  232,  238;  105 
Pac.  209. 

§2190 

CROSS-REFERENCES 

Duty  of  the  mayor  as  to  appointment 
of  policemen.    See  note  post,  §  2192. 

CONSTRUCTION  OF  SECTION 

This  section  does  not  authorize  police- 
men to  be  appointed  in  any  other  manner 
than  that  provided  in  §  2186,  ante.  Moore 
v.  Hupp,  17  Ida.  232,  240;    105  Pac.  209. 

§2192 

When  the  mayor  of  a  city  deems  it  nec- 
essary to  employ  special  policemen  or  de- 
tectives, it  is  his  duty  to  communicate 
such  fact  to  the  city  council,  so  as  to 
give  them  an  opportunity  to  pass  upon 
the  necessity  of  the  appointment,  and 
whether  the  expense  shall  be  incurred. 
Moore  v.  Hupp,  17  Ida.  232,  239;  105  Pac. 
209. 

§2202 

CROSS-REFERENCES 

Criminal  jurisdiction  of  justices  of  the 
peace.     See  notes  post,  §§  3854  and  7511. 


§2216 

CROSS-REFERENCES 

Effect  of  appeal  from  police  magis- 
trate's court.    See  note  post,  §  8320. 

§2222 

CROSS-REFERENCES 

Appeal  from  order  incorporating  vil- 
lage.   See  note  ante,  §  1950. 

HETEROGENEOUS  QUESTIONS 

This  section  should  be  liberally  con- 
strued. Village  of  Ilo  v.  Ramey,  18  Ida. 
642,  648;    112  Pac.  126. 

Right  of  municipalities,  that  have  at- 
tained the  class  of  cities,  to  avail  them- 
selves of  the  provisions  of  the  act  of 
March  13,  1911,  providing  for  a  commis- 
sion form  of  government.  Kessler  v. 
Fritchman,  21  Ida.  30,  50,  53,  56;  119  Pac. 
692;  Swain  v.  Fritchman,  21  Ida.  783. 
795;    125  Pac.  319. 

§2224 

CROSS-REFERENCES 

Council  of  city.    See  ante,  §  2184. 

§  2236 

Amended.   Laws  of  1913,  p.  151. 

Act  amending,  as  amended.  Laws  of 
1915,  p.  247. 

CROSS-REFERENCES 
What  is  not  a  nuisance.  See  post,  §  3659, 

HETEROGENEOUS  QUESTIONS 

A  village  is  a  municipal  corporation, 
created  to  assist  in  the  civil  government 
of  its  people  and  the  territory  within  its 
limits;  it  is  a  corporate  entity  with  the 
right  to  sue,  in  a  proper  court,  if  neces- 
sary to  protect  or  secure  its  rights.  Vil- 
lage of  American  Falls  v.  West,  26  Ida. 
301,  305;    142  Pac.  42. 

While  a  village  itself  may  abate  a  nui- 
sance within  its  limits,  it  probably  could 
not  abate  a  public  nuisance,  outside  its 
boundaries,  without  first  applying  to  a 
court  of  equity  for  aid  in  protecting  it 
from  such  harmful  influence;  at  least, 
such  a  course  would  undoubtedly  be 
proper.  Village  of  American  Falls  v. 
West,  26  Ida.  301,  305;    142  Pac.  42. 

§2238 

Amended.   Laws  of  1911,  p.  266. 

Act  amending,  as  amended.  Laws  of 
1915,  p.  221. 
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CROSS-REFERENCES 

Power  of  municipality  to  acquire  water 
system  and  fire  extinguishing  apparatus. 
See  note  post,  §  2270. 

Double  taxation,  what  is  not.  See  note 
ante,  §  1056. 

Duty  of  city  or  town  to  construct  and 
maintain  bridges  within  its  corporate 
limits.    See  note  post,  §  2242. 

Power  to  issue  bonds  for  waterworks 
already  constructed.  See  note  post,  §  2315. 

Corporations  may  lay  tracks  and  water 
mains,  in  cities.     See  Rev.  Codes,   §  881. 

Statute  of  limitations  against  recovery 
of  damages  for  vacating  street.  See  note 
post,  §  4037. 

The  act  of  1911,  amending  this  section, 
repealed  what.    See  note  post.  §  2323. 

Use  of  streets  by  railroads.  See  Rev. 
Codes,  §  2807. 

CONSTRUCTION  OF  SECTION 

This  section,  as  amended  in  1911,  re- 
pealed that  part  of  §  2265,  post,  which 
fixed  the  maximum  levy  that  might  be 
made  by  cities  and  villages,  for  general 
and  incidental  expenses,  at  ten  mills  on 
the  dollar;  the  latest  legislative  expres- 
sion on  the  subject  must  prevail.  Stand- 
rod  v.  Case,  24  Ida.  365,  371;    133  Pac.  651. 

This  section,  as  amended  in  1911,  au- 
thorizes and  empowers  cities,  organized 
under  the  general  laws  of  the  state,  to 
make  contracts  for  the  paving  of  streets 
and  the  building  of  sidewalks  and  the 
construction  of  storm  sewers.  Byrns  v. 
City  of  Moscow,  21  Ida.  398,  405;  121 
Pac.  1034. 

Under  this  section,  as  amended  in  1911, 
a  city  or  village,  in  ordering  the  paving 
of  a  street,  constructing  sewers,  etc.,  is 
not  required  to  describe  the  general  char- 
acter of  the  pavement,  or  the  drainage 
or  sewer  system.  McEwen  v.  City  of 
Coeur  D'Alene,  23  Ida.  746,  760;  132  Pac. 
308. 

Under  the  twenty-third  subsection  of 
this  section,  the  municipality  may,  by  or- 
dinance or  by  law,  provide  for  the  re- 
moval of  all  obstructions  from  sidewalks, 
gutters,  curbstones,  etc.,  at  the  expense 
of  persons  putting  them  there;  similarly 
it  may,  under  subsection  25,  provide  for 
preventing  and  removing  all  encroach- 
ments    upon     and     into     all     sidewalks, 


streets,  etc.  Baillie  v.  City  of  Wallace,  24 
Ida.  706,  713;  4  N.  C.  C.  A.  411;  135  Pac. 
850. 

GRADING  AND  PAVING  OF  STREETS 
A  resolution  or  ordinance  of  intention 
to  improve  streets  is  sufficient,  under  this 
section  as  amended  in  1911,  if  the  people 
understand  what  streets  and  alleys  are 
to  be  improved,  so  that  they  may  have 
an  opportunity  to  protest  and  be  heard. 
Coughanour  v.  City  of  Payette,  26  Ida. 
280,  285;    142  Pac.  1076. 

Under  this  section,  as  amended  in  1911, 
a  city  or  village,  in  ordering  the  paving 
of  a  street  and  inviting  bids  therefor, 
upon  plans  and  specifications  prepared  by 
it,  may  require  some  particular  sort  of 
pavement  to  be  constructed,  even  involv- 
ing the  use  of  a  patented  article;  pro- 
vided such  is  procurable  by  each  and  all 
the  bidders  on  equal  terms.  McEwen  v. 
City  of  Coeur  D'Alene,  23  Ida.  746,  761; 
132  Pac.  308. 

Under  the  third  subdivision  of  this  sec- 
tion and  §  2315,  post,  as  amended  in  1909, 
cities  and  villages  have  ample  power  to 
establish  the  grade  of  their  streets  and  to 
reconstruct  the  roadbed  on  the  grade  thus 
established.  City  of  Nampa  v.  Nampa  etc. 
Irr.  Dist.,  19  Ida.  779,  784;    115  Pac.  979. 

If  abutting  property  is  injured  by  a 
city,  while  it  is  lawfully  exercising  its 
power  in  grading  streets  and  in  recon- 
structing the  roadbed,  the  city  is  not  an- 
swerable in  damages,  in  the  absence  of  a 
statute  expressly  imposing  such  liability. 
City  of  Nampa  v.  Nampa  etc.  Irr.  Dist., 
19  Ida.  779,  784;    115  Pac.  979. 

An  alley  is  a  convenience  and  benefit 
to  abutting  lot-owners,  rather  than  a  gen- 
eral convenience  necessary  to  the  city  at 
large;  it  follows  that  that  part  of  a  street 
that  is  immediately  in  front  of  an  alley 
should  be  paved  at  the  expense  of  the 
lot-owners.  Clyde  v.  City  of  Moscow,  23 
Ida.  592,  601;    131  Pac.  381. 

ASSESSMENTS 

Where  streets  are  paved  and  the  as- 
sessments are  made  against  the  abutting 
property  according  to  benefits,  in  cases 
where  the  cost  of  paving  is  not  made  a 
city  indebtedness  as  in  subdivision  6, 
paragraph  2,  of  this  section,  improvement 
district  bonds  may  be  issued  by  the  city, 
where  its  council  has  passed  the  proper 
ordinance  authorizing  the  same,  without 
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submitting  the  question  of  issuing  the 
bonds  to  the  electors  or  taxpayers  of 
either  the  improvement  district  or  of  the 
city.  Byrns  v.  City  of  Moscow,  21  Ida. 
398;    121  Pac.  1034. 

The  improvements,  the  costs  and  ex- 
penses of  which  are  required  to  be  as- 
sessed upon  the  abutting,  contiguous,  and 
tributary  lots  and  lands  included  in  the 
improvement  district  formed,  include 
sidewalks,  curbs,  paving,  and  gutters. 
Byrns  v.  City  of  Moscow,  21  Ida.  398,  410; 
121  Pac.  1034. 

In  an  action  against  a  village  for  failure 
to  ascertain  and  assess  damages,  under 
the  twenty-sixth  and  twenty-seventh  sub- 
divisions of  this  section,  where  it  has 
vacated  a  street,  for  the  private  use  of  a 
railway  company,  the  complaint  must 
show  the  acts  and  procedure  of  the  vil- 
lage, including  ordinances  passed,  rela- 
tive to  the  condemnation  or  taking  of  the 
property,  the  ascertainment  and  assess- 
ment of  damages,  and  the  payment  of 
such  damages.  Trueman  v.  Village  of  St. 
Maries,  21  Ida.  632,  642;    123  Pac.  508. 

CONDEMNATION 

Subsections  26  and  27  of  this  section 
provide  no  method  for  condemning  real 
property  to  a  public  use,  under  section 
14  of  article  1  of  the  state  constitution; 
the  section,  therefore,  has  no  force  in  a 
case  where  the  appraisers  were  elected 
in  violation  of  the  statute  regulating  such 
matters;  were  sworn  in  by  the  mayor, 
who  was  without  valid  power  to  swear 
them;  and  were  not  disinterested  per- 
sons. Thomas  v.  Boise  City,  25  Ida.  522, 
540;    138  Pac.  1110. 

ISSUANCE  OF  BONDS 

This  section,  as  amended  in  1911,  fully 
and  completely  provides  for  special  as- 
sessments of  abutting,  contiguous,  and 
tributary  lots  and  lands,  and  the  issu- 
ance of  improvement  bonds.  Byrns  v. 
City  of  Moscow,  21  Ida.  398,  406;  121  Pac. 
1034. 

This  section,  as  amended  in  1911,  au- 
thorizes the  issuance  of  bonds  for  paving, 
storm  sewerage  improvements,  and  for 
the  construction  of  sidewalks.  Byrns  v. 
City  of  Moscow,  21  Ida.  398,  406;  121 
Pac.  1034. 

Where  the  expense  of  improvements  is 
a  city  indebtedness,  as  indicated  in  sub- 


division 6,  paragraph  2,  of  this  section, 
and  bonds  are  to  be  issued  for  the  pur- 
pose of  raising  revenue  to  pay  the  same, 
the  question  as  to  whether  they  shall  be 
issued  for  such  purpose  must  be  submit- 
ted to  the  electors  and  taxpayers  of  the 
city,  and  must  be  by  them  authorized  by 
proper  vote.  Byrns  v.  City  of  Moscow, 
21  Ida.  398,  407;    121  Pac.  1034. 

In  making  proposed  street  improve- 
ments, under  the  general  law,  a  city  is 
not  required  to  follow  the  procedure  pre- 
scribed in  §  2323,  post,  but  should  be 
guided  by  the  provisions  of  this  section, 
as  amended  in  1911;  hence,  where  such 
improvements  are  to  be  made,  a  part  of 
the  cost  being  apportioned  according  to 
benefits,  and  the  other  part  being  a  city 
indebtedness,  the  city  should  proceed 
under  two  separate  ordinances,  one  for 
the  issuance  of  bonds  by  the  city  council 
to  pay  for  the  work;  the  other  ordinance 
for  the  issuance  of  bonds  under  the  pro- 
visions of  §§  2315  and  2316,  post,  to  raise 
revenue  to  pay  the  city  indebtedness, 
upon  the  approval  of  the  electors,  who 
are  taxpayers  of  the  city.  Byrns  v.  City 
of  Moscow,  21  Ida.  398,  407;  121  Pac. 
1034. 

VACATING  STREETS 

A  municipality,  whenever  it  is  deemed 
expedient  for  the  public  good,  has  au- 
thority and  power,  under  subdivision  27, 
paragraph  15,  of  this  section,  to  vacate  or 
discontinue  a  street,  though  it  is  done  for 
the  purpose  of  devoting  the  vacated  street 
to  private  uses;  a  vacated  street  or  alley 
reverts  to  the  abutting  property  owner. 
Canady  v.  Coeur  D'Alene  Lumber  Co.,  21 
Ida.  77,  86,  87;    120  Pac.  830. 

A  city  has  no  right  to  condemn  or  va- 
cate a  street  for  the  private  use  of  a  rail- 
way company  until  full  compensation  has 
been  made  for  all  injury  that  may  result 
from  such  taking.  Trueman  v.  Village  of 
St.  Maries,  21  Ida.  632,  642;   123  Pac.  508. 

No  right  of  action  lies  to  recover  dam- 
ages from  a  village  for  vacating  a  street 
until  damages  are  assessed  and  paid; 
until  then,  there  is  no  condemnation  or 
taking  of  such  street  by  the  village.  True- 
man  v.  Village  of  St.  Maries,  21  Ida.  632, 
642;    123  Pac.  508. 

Where  the  authorities,  by  vacating  or 
discontinuing  a  street,  cut  off  the  prop- 
erty  owner's   ingress   to   or   egress   from 
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his  property,  they  cause  a  loss  or  damage, 
to  the  property  owner,  not  common  to 
the  rest  of  the  community,  and  he  has  a 
right  of  action  for  such  injury.  Canady 
v.  Coeur  D'Alene  Lumber  Co.,  21  Ida.  77, 
88,  91;    120  Pac.  830. 

Where  a  street  has  been  vacated  by 
ordinance,  one  whose  property  does  not 
abut  on  the  part  of  the  street  so  vacated 
can  not  maintain  an  action  to  enjoin  the 
enforcement  of  the  ordinance,  though  he, 
in  common  with  others,  may  be  incon- 
venienced by  such  vacation.  Canady  v. 
Coeur  D'Alene  Lumber  Co.,  21  Ida.  77,  91; 
120  Pac.  830. 

NUISANCE 

The  smoking  of  meats,  the  rendering  of 
lard,  and  the  manufacturing  of  sausages 
and  other  meat  products,  is  a  business 
that  the  city  authorities  have  power, 
under  the  seventeenth  subdivision  of  this 
section,  to  regulate  by  ordinance;  it  is 
not,  per  se,  a  nuisance;  and,  where  the 
city  authorities  have  not  prescribed  any 
limits  within  which  business  shall  be 
carried  on,  or  prohibited  the  carrying  on 
of  such  business  within  any  part  or  por- 
tion of  the  city,  it  is  not,  per  se,  a  nui- 
sance to  carry  it  on  at  any  place  within 
the  city;  and  it  becomes  a  nuisance  to 
do  so  only  by  reason  of  the  particular 
facts  of  any  specific  case  and  the  manner 
and  method  of  conducting  the  business  at 
such  place.  Lorenzi  v.  Star  Market  Co., 
19  Ida.  674,  683;  35  L.  R.  A.,  N.  S.,  1142; 
115  Pac.  490. 

HETEROGENEOUS  QUESTIONS 

When  a  municipality  grants  a  right  of 
way  on  a  street  for  a  railway,  this  does 
not  create  a  liability  against  the  munici- 
pality for  an  injury  occasioned  by  the 
corporation  in  exercising  the  right  so 
granted;  for  such  injury,  the  corporation 
is  answerable.  Trueman  v.  Village  of  St. 
Maries,  21  Ida.  632,  643;    123  Pac.  508. 

In  view  of  the  thirty-sixth  subdivision 
of  this  section  and  of  the  first  subdivision 
of  §  2315,  post,  a  municipality  may  pur- 
chase waterworks  already  constructed, 
and  make  the  same  all,  or  a  part  of,  a 
general  system  of  waterworks.  Ostrander 
v.  City  of  Salmon,  20  Ida.  153,  164;  117 
Pac.  692. 

Under  this  section,  seven  per  cent  in- 
terest on  six  per  cent  bonds  can  not  be 
collected   from  a  redemptioner,   who  de- 


sires to  redeem  his  property  from  a  spe- 
cial assessment  and  to  pay  off  the  entire 
assessment  before  the  same  becomes 
due;  he  is  entitled  to  do  that  by  paying 
the  assessment  in  full  with  the  legal  rate 
of  interest  that  the  bond  draws  until  the 
bond  becomes  due.  Veatch  v.  City  of 
Moscow,  24  Ida.  461,  465;     134  Pac.  551. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Municipal  power  over  nuisances,  in- 
volving fat-rendering  establishments,  tal- 
low factories,  slaughter  houses,  etc.  35 
L.  R.  A.,  N.  S.,  1142. 

■§§  2238a-2238kk 

Added.   Laws  of  1915,  p.  221. 

§  2238k 

Commented  upon,  in  State  v.  Frederic, 
28  Ida.  709;  155  Pac.  977. 

The  act  of  1915,  amending  the  code 
section  relating  to  powers  of  cities  and 
villages,  was  intended,  in  so  far  as  it 
refers  particularly  to  licensing  regula- 
tions, and  prohibiting  the  selling,  etc.,  of 
intoxicating  liquors,  to  apply  to  munici- 
palities located  in  counties  which  had 
not  adopted  the  local  option  law.  State 
v.  Frederic,  28  Ida.  709;   155  Pac.  977. 

§  2242 

Amended.   Laws  of  1913,  p.  51. 

HETEROGENEOUS  QUESTIONS 

This  section  has  no  application  to  cases 
where  the  municipal  authority  exercises 
the  powers  granted  by  subdivisions  26 
and  27  of  paragraph  15  of  §  2238,  ante. 
Canady  v.  Coeur  D'Alene  Lumber  Co.,  21 
Ida.  77,  87;    120  Pac.  830. 

A  county  is  not  required  to  construct 
and  keep  in  repair  a  bridge,  exceeding 
sixty  feet  in  length,  within  the  corporate 
limits  of  a  city,  though  such  bridge  is  a 
necessary  means  of  travel  at  that  point; 
the  provision  of  this  section,  concerning 
the  repair  of  such  bridges,  as  amended  in 
1913,  applies  only  to  public  bridges,  over 
sixty  feet  in  length,  built  over  streams 
within  that  part  of  the  county  over  which 
the  board  of  county  commissioners  has 
jurisdiction  of  the  highways  and  bridges; 
it  does  not  apply  to  bridges  within  the 
limits  of  an  incorporated  city  or  town. 
City  of  Kellogg  v.  McRae,  26  Ida.  73,  78; 
141  Pac.  86. 
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§2243 

When  a  street  is  vacated,  the  authori- 
ties may  dispose  of  the  land;  but,  where 
the  street  is  vacated  in  the  interest  of  a 
company  that  owns  all  the  lands  on  both 
sides  of  the  street,  a  conveyance  to  it  is 
unnecessary;  the  vacated  street  reverts 
to  the  abutting  property  owner.  Canady 
v.  Coeur  D'Alene  Lumber  Co.,  21  Ida.  77, 
87;    120  Pac.  830. 

§  2245 
Amended.   Laws  of  1913,  p.  423. 

§§  2248-2253 

Amended.   Laws  of  1913,  p.  425. 

§2253 

Act  amending,  as  amended.  Laws  of 
1915,  p.  20. 

§2255 

Amended.   Laws  of  1913,  p.  425. 

§2262 

If  a  city  clerk  refuses  to  draw  a  war- 
rant in  payment  of  a  claim  that  has  been 
allowed  by  the  city  council,  he  may  be 
compelled  by  a  writ  of  mandate  to  do  so; 
he  has  no  discretion  in  the  premises; 
his  duty  is  merely  ministerial.  Wycoff  v. 
Strong,  26  Ida.  502,  504;  144  Pac.  341. 

§2263 

The  provisions  of  this  section,  requir- 
ing an  itemized  account  to  be  presented, 
before  a  claim  can  be  allowed,  do  not 
apply  to  an  action  in  tort  for  a  personal 
injury  sustained  by  reason  of  defective 
streets  or  sidewalks;  such  an  action  can 
be  maintained  without  a  previous  presen- 
tation of  the  claim  to  the  city  or  village 
authorities.  Miller  v.  Village  of  Mullan, 
17  Ida.  28,  42;  19  Ann.  Cas.  1107;  104 
Pac.  660. 

§2265 

CROSS-REFERENCES 

Collection  of  municipal  taxes.  See  Rev. 
Codes,  §  2238. 

§2270 

Where  a  municipality  has  validly  ac- 
quired a  water  system,  and  a  fire  extin- 
guishing service,  and  these  become  im- 
paired   and    unserviceable    during   a    de- 


structive fire,  the  mayor  and  council  may, 
in  the  emergency  and  by  a  unanimous 
vote,  incur  a  municipal  indebtedness  to 
put  the  system  and  service  in  repair. 
Hickey  v.  City  of  Nampa,  22  Ida.  41,  44; 
124  Pac.  280. 

§2274 

Amended.   Laws  of  1911,  p.  672. 

The  mandate  of  this  section,  as  to  the 
style  of  ordinances,  is  directory;  the  en- 
acting clause  of  a  village  ordinance, 
which  reads:  "Be  it  ordained  by  the  town 
of  Post  Falls,"  is  sufficient;  it  indicates 
the  intention  and  declaration  of  the  vil- 
lage to  legislate.  Best  v.  Broadhead,  18 
Ida.  11,  16,  20;  108  Pac.  333,  335. 

§2276 

HETEROGENEOUS  QUESTIONS 

An  amendatory  ordinance,  which  pur- 
ports to  amend  an  ordinance  by  insert- 
ing therein  particular  language,  without 
indicating  where  such  insertion  shall  be 
made,  or  containing  the  entire  ordinance 
as  amended,  or  the  particular  section 
amended,  is  void.  Best  v.  Broadhead,  18 
Ida.  11,  16,  22;   108  Pac.  333,  335. 

It  is  sufficient  if  the  title  of  an  ordi- 
nance, in  its  general  scope,  clearly  ex- 
presses the  objects  and  purposes  of  the 
ordinance.  Best  v.  Broadhead,  18  Ida.  11, 
16,  20;  108  Pac.  333,  335. 

§2296 

Where  land  is  filed  upon  under  the 
homestead  act,  it  may  be  taken  in  satis- 
faction of  a  debt  contracted  by  the  set- 
tler after  the  issuance  of  a  final  certif- 
icate of  entry  to  him  but  prior  to  the 
issuance  of  patent;  but  it  can  not  be  so 
taken  for  a  debt  contracted  prior  to  the 
making  of  the  final  proof  and  the  receiv- 
ing of  the  final  certificate  entitling  the 
entryman  to  a  patent.  Ruddy  v.  Rossi, 
28  Ida.  376;   154  Pac.  977. 

§2312 

Repealed.   Laws  of  1913,  pp.  173,  244. 

§2315 

Amended.   Laws  of  1909,  p.  174. 

Amended.   Laws  of  1911,  p.  65. 

Act  amending,  as  amended.  Laws  of 
1913,  p.  47. 
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Act  amending,  as  amended.  Laws  of 
1913,  p.  380. 

Act  amending,  as  amended.  Laws  of 
1913,  p.  514. 

Act  amending,  as  amended.  Laws  of 
1915,  p.  129. 

Amended.   Laws  of  1915,  p.  200. 

CROSS-REFERENCES 

Application  of  section.  See  note  ante, 
§  2238. 

Power  to  purchase  waterworks  already 
constructed.     See  Rev.  Codes,  §  2238. 

Purposes  for  valid  issue  of  municipal 
bonds.    See  note  ante,  §  2270. 

Duty  of  city  or  town  to  construct  and 
maintain  bridges  within  its  corporate 
limits.   See  note  ante,  §  2242. 

CONSTRUCTION  OF  SECTION 

The  first  subdivision  of  this  section 
clearly  authorizes  a  municipality  to  vote 
bonds  for  the  purpose  of  constructing  and 
maintaining  necessary  waterworks,  either 
by  construction  or  purchase.  Ostrander 
v.  City  of  Salmon,  20  Ida.  153,  165;  117 
Pac.  692. 

Under  this  section  as  amended  in  1909, 
and  the  third  subdivision  of  §  2238,  ante, 
cities  and  villages  have  ample  power  to 
establish  the  grade  of  their  streets  and  to 
reconstruct  the  roadbed  on  the  grade  thus 
established.  City  of  Nampa  v.  Nampa 
etc.  Irr.  Dist.,  19  Ida.  779,  784;  115  Pac. 
979. 

A  municipality  is  authorized,  by  this 
section,  to  issue  refunding  bonds,  under 
the  circumstances  indicated,  without  sub- 
mitting the  question  of  their  issuance  to 
a  vote.  Veatch  v.  City  of  Moscow,  18  Ida. 
313,  319;  21  Ann.  Cas.  1332;  109  Pac.  722. 

The  word  "any,"  as  used  in  connection 
with  the  word  "purposes,"  in  the  amend- 
ment of  1909  to  this  section,  and  as  so 
used  in  §  2316,  post,  should  be  considered 
in  connection  with  the  entire  body  of  ex- 
isting statutory  law  relating  to  municipal 
improvements,  keeping  in  mind  the  pur- 
pose of  such  legislation  and  the  object  to 
be  attained;  it  should  not  receive  a  tech- 
nical or  limited  construction,  but  is  to  be 
construed  in  harmony  with  the  intention 
of  the  legislature.  Piatt  v.  City  of  Pay- 
ette, 19  Ida.  470,  479;    114  Pac.  25. 


HETEROGENEOUS  QUESTIONS 

The  power  to  issue  bonds,  under  this 
section,  for  the  construction  and  mainte- 
nance of  waterworks  and  supplying  the 
same  with  water,  includes  the  power  to 
issue  bonds  for  the  purchase  of  water- 
works already  constructed.  Ostrander  v. 
City  of  Salmon,  20  Ida.  153,  165;  117  Pac. 
692. 

A  refunding  bond  does  not  generally 
create  a  new  indebtedness;  it  simply 
changes  the  form  of  the  indebtedness,  and 
usually  reduces  the  interest.  Veatch  v. 
City  of  Moscow,  18  Ida.  313,  319;  21  Ann. 
Cas.  1332;  109  Pac.  722. 

If  abutting  property  is  injured  by  a 
city,  while  it  is  lawfully  exercising  its 
power  in  grading  streets  and  in  recon- 
structing the  roadbed,  the  city  is  not  an- 
swerable in  damages,  in  the  absence  of  a 
statute  expressly  imposing  such  liability. 
City  of  Nampa  v.  Nampa  etc.  Irr.  Dist., 
19  Ida.  779,  784;    115  Pac.  979. 

§2316 

Amended.   Laws  of  1913,  p.  299. 

CROSS-REFERENCES 

Application  of  section.  See  note  ante, 
§  2238. 

Construction  of  "any"  in  connection 
with  "purposes."    See  note  ante,  §  2315. 

CONSTRUCTION  OF  SECTION 

This  section  was  not  intended  to  apply 
to  the  issuance  of  refunding  bonds  of 
municipalities,  at  least  so  far  as  a  sub- 
mission of  that  question  to  a  vote  is  con- 
cerned, when  the  issuance  of  such  bonds 
would  not  create  an  additional  indebted- 
ness or  liability  of  the  municipality. 
Veatch  v.  City  of  Moscow,  18  Ida.  313; 
21  Ann.  Cas.  1332;  109  Pac.  722. 

This  section  does  not  require  a  sepa- 
rate election  ordinance  for  each  proposed 
issue  of  municipal  bonds;  different  propo- 
sitions may  be  submitted  in  one  ordi- 
nance, and  the  election  is  valid  where 
the  electors  were  not  prevented  from 
voting  upon  each  proposition,  separately 
and  independently  of  the  others.  Piatt  v. 
City  of  Payette,  19  Ida.  470,  480;  114 
Pac.  25. 

HETEROGENEOUS  QUESTIONS 

No  particular  form  of  notice  of  election 
is  required;  such  notice  may  be  given 
for  the  prescribed  time   by  the   mayor's 
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proclamation,  and  is  sufficient  where  it 
notifies  the  electors  of  the  city,  of  the 
election,  and  the  purposes  for  which  such 
election  will  be  held.  Piatt  v.  City  of 
Payette,  19  Ida.  470,  482;    114  Pac.  25. 

If  an  ordinance,  submitting  the  question 
of  issuing  municipal  bonds,  states  two 
separate  and  distinct  purposes  and  ques- 
tions, such  as  one  for  the  purchase  and 
construction  of  waterworks  and  a  water 
system  and  the  other  for  the  erection  of  a 
city  hall,  but  the  ballot  used  at  the  elec- 
tion requires  the  voter  to  designate 
thereon  his  vote  either  for  or  against  the 
single  proposition  of  favoring  or  disap- 
proving the  issue  of  the  aggregate  amount 
of  the  bonds  proposed,  and  does  not  give 
him  an  opportunity  of  expressing  his  will 
upon  each  of  the  purposes  and  questions 
incorporated  in  the  ordinance,  the  pro- 
posed issue  of  bonds  is  invalid  and  ille- 
gal, though  the  vote  at  such  election  was 
in  favor  of  the  issuing  of  such  bonds.  Os- 
trander  v.  City  of  Salmon,  20  Ida.  153, 
160,  162;    117  Pac.  692. 

An  ordinance  providing  for  the  submis- 
sion of  the  question  of  issuing  municipal 
coupon  bonds  for  any  of  the  purposes 
enumerated  in  §  2315,  ante,  may  submit  a 
number  of  propositions  or  questions  at 
one  time,  but  it  should  specify  separately 
the  different  purposes  for  which  such 
bonds  are  to  be  issued,  and  the  voter 
should  be  given  an  opportunity  to  express 
his  will  upon  each  proposition  separately. 
Ostrander  v.  City  of  Salmon,  20  Ida.  153, 
163;  117  Pac.  692. 

The  statement,  in  an  ordinance  or  no- 
tice of  election,  of  incidental  and  sub- 
sidiary purposes  to  be  accomplished,  and 
for  which  money  must  be  expended  in  the 
construction  of  a  complete  waterworks 
system,  does  not  render  the  ordinance  or 
notice  void  or  invalid  on  the  ground  that 
it  states  more  than  one  purpose;  such 
statement  is  not  of  an  omnibus  character. 
Corker  v.  Village  of  Mountainhome,  20 
Ida.  32,  36;    116  Pac.  108. 

Where  the  ordinance,  notice,  and  ballot 
include  only  one  purpose,  they  are  suffi- 
cient in  this  respect.  Corker  v.  Village  of 
Mountainhome,  20  Ida.  32,  36;  116  Pac. 
108. 

§2319 

Amended.   Laws  of  1913,  p.  299. 


§2323 

Amended.    Laws  of  1911,  p.  28. 

This  section  and  subsequent  ones,  orig- 
inally adopted  as  the  act  of  March  5, 
1895,  were  repealed  by  the  act  of  March 
13,  1911,  amending  §  2238,  ante.  Byrns  v. 
City  of  Moscow,  21  Ida.  398,  410;  121  Pac. 
1034. 

§  2342 

CROSS-REFERENCES 

Ordinance  of  village  of  Mountain  Home 
establishing  a  sewer  district.  See  note 
post,   §  2353. 

§2343 

HETEROGENEOUS  QUESTIONS 

A  sewer  committee  should  not  com- 
prise any  of  the  members  of  the  city  coun- 
cil; but,  if  it  does,  that  fact  will  not,  on 
a  collateral  attack,  invalidate  bonds  is- 
sued by  the  city  council  in  payment  for 
a  sewerage  system  that  has  been  con- 
structed by  and  under  the  direction  of 
the  committee.  Williams  v.  City  of  Cald- 
well, 19  Ida.  514,  523;    114  Pac.  519. 

A  member  of  the  city  council,  §§  2183 
and  2184,  ante,  or  board  of  trustees, 
§  2224,  ante,  possesses  the  qualifications 
required  for  a  member  of  the  "sewer  com- 
mittee" under  this  section.  Williams  v. 
City  of  Caldwell,  19  Ida.  514,  522;  114 
Pac.  519. 

§2353 

Amended.   Laws  of  1911,  p.  256. 

CROSS-REFERENCES 

Sewer  committee.    See  ante,  §  2343. 

CONSTRUCTION  OF  SECTION 

The  provisions  of  the  statute  should  re- 
ceive a  liberal  construction;  and  a  sub- 
stantial compliance  is  all  that  is  required 
of  the  council,  in  view  of  the  fact  that 
the  provisions  in  the  ordinance  are 
merely  preliminary  steps  leading  up  to 
the  final  issue  of  the  bonds,  providing  the 
electors  of  the  municipality  shall  con- 
clude that  the  improvements  are  neces- 
sary or  will  be  beneficial.  Piatt  v.  City 
of  Payette,  19  Ida.  470,  483;    114  Pac.  25. 

The  requirement  of  the  third  subdivi- 
sion of  this  section,  that  the  ordinance 
of  intention  shall  state  the  "general  char- 
acter of  the  proposed  sewerage  system 
and  sewerage  disposal  works,"  is  met  by 
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a  declaration  in  the  ordinance  that  "the 
character  of  the  proposed  lateral  system 
shall  be  that  of  gravity  and  according  to 
the  plans  and  specifications  now  on  file 
in  the  office  of  the  city  engineer";  the 
reference  to  the  "plans  and  specifica- 
tions" is  sufficient  to  give  notice  to  all 
parties  interested  of  the  general  charac- 
ter of  the  proposed  works.  Williams  v. 
City  of  Caldwell,  19  Ida.  514,  520;  114 
Pac.  519. 

Under  the  third  subdivision  of  this  sec- 
tion, the  property  sought  to  be  charged 
is  sufficiently  described  if  it  can  be  iden- 
tified. Piatt  v.  City  of  Payette,  19  Ida. 
470,  483;    114  Pac.  25. 

The  seventh  subdivision  of  this  section 
does  not  require  the  orders  of  a  city  coun- 
cil to  be  in  any  particular  form.  Williams 
v.  City  of  Caldwell,  19  Ida.  514,  523;  114 
Pac.  519. 

The  eleventh  subdivision  of  this  section 
does  not  authorize  a  city  council  to  issue 
bonds  for  the  construction  of  a  sewerage 
system  in  excess  of  the  "contract  price 
and  expense  of  such  work  or  improve- 
ment." Williams  v.  City  of  Caldwell,  19 
Ida.  514,  523;    114  Pac.  519. 

HETEROGENEOUS  QUESTIONS 

Where  the  ordinance  of  intention  has 
been  published  in  conformity  with  the 
third  subdivision  of  this  section,  the  pub- 
lisher's failure  to  file  his  affidavit  of  pub- 
lication does  not  affect  the  jurisdiction 
of  the  council.  Williams  v.  City  of  Cald 
well,  19  Ida.  514,  521;    114  Pac.  519. 

An  error  in  the  ordinance  of  intention, 
consisting  of  an  omission  to  state  that 
the  streets  within  the  district  will  not  be 
assessed,  although  the  ordinance  does 
state  that  the  alleys  and  cross-streets 
will  not  be  assessed,  is  not  jurisdictional; 
and,  notwithstanding  the  omission  of  the 
word  "streets,"  the  council  may  proceed; 
the  third  subdivision  of  this  section  itself 
gives  notice  that  property  occupied  by 
"streets,  cross-streets,  and  alleys"  in  such 
district  can  not  be  assessed.  Williams  v. 
City  of  Caldwell,  19  Ida.  514,  520;  114 
Pac.  519. 

It  is  not  indispensable,  before  a  sewer 
assessment  can  be  confirmed,  that  the 
ordinance  of  intention  shall  have  con- 
tained a  detailed  statement  of  the  plans 
and  specifications  of  the  work  and  of  the 
material   of  which   the   system   is   to   be 


constructed;  persons  desiring  informa- 
tion on  these  matters  have  access  to  the 
plans  and  specifications,  and  upon  asking 
to  be  directed  to  the  place  where  they 
are  kept  on  file,  may  go  as  directed  and 
consult  them.  Dement  v.  City  of  Cald- 
well, 22  Ida.  62,  66;    125  Pac.  200. 

The  law,  regulating  the  assessment 
and  the  issuing  of  bonds  for  the  construc- 
tion of  sewers  in  cities  and  villages,  jus- 
tifies an  ordinance  of  the  village  of  Moun- 
tain Home  declaring  the  intention  of  the 
board  of  trustees  to  establish  a  main 
trunk  sewer  district,  setting  out  what 
shall  be  the  boundaries  of  such  district, 
what  its  purposes,  the  nature  and  manner 
of  construction  of  the  proposed  sewer,  its 
cost,  and  the  property  against  which  this 
cost  is  to  be  assessed.  Caldwell  v.  Vil- 
lage of  Mountain  Home,  29  Ida.  13;  156 
Pac.  909. 

§  2353a 

New  section  added.  Laws  of  1913,  p. 
538. 

§2354 

The  sewer  committee,  who  are  author- 
ized to  receive  bids  for  the  construction  of 
a  sewer,  are  not  required  to  let  the  con- 
tract to  the  lowest  bidder  in  every  case, 
and  the  fact  that  they  let  it  to  some 
other  bidder  does  not  invalidate  the  con- 
tract or  affect  the  obligation  to  pay  for 
the  work.  Caldwell  v.  Village  of  Moun- 
tain Home,  29  Ida.  13;   156  Pac.  909. 

§2360 

CROSS-REFERENCES 

Ordinance  of  village  of  Mountain  Home 
establishing  a  sewer  district.  See  note 
ante,    §  2353. 

§2372 

CROSS-REFERENCES 

Drainage  districts.  See  Rev.  Codes, 
§§  2444-2483. 

Water  and  canal  corporations.  See 
Rev.  Codes,  §§  2838-2844. 

Water  rights  and  irrigation.  See  Rev. 
Codes,  §§  3240-3311a. 

HETEROGENEOUS  QUESTIONS 

An  entryman,  under  the  desert  or  home- 
stead land  laws,  may  have  the  land  in- 
cluded within  an  irrigation  district;  and 
the  irrigation  bonds  issued  against  it 
would  be  valid  and  binding  to  the  extent 
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of  the  title,  interest,  or  claim  he  has  in 
it.  Indian  Cove  Irr.  Dist.  v.  Prideaux,  25 
Ida.  112,  120;    136  Pac.  618. 

An  irrigation  district  is  liable  for  in- 
juries caused  by  the  negligence  of  its 
officers  or  employees  in  failing  to  install 
lightning  arresters  in  a  private  telephone 
system  maintained  for  its  own  conven- 
ience, by  reason  of  which  failure  injury 
resulted  to  a  third  person  because  of  an 
electric  shock.  Noon  v.  Gem  Irr.  Dist, 
205  Fed.  402,  404. 

"The  holders  of  title  or  evidence  of 
title,"  or  entrymen  "on  lands  under  any 
law  of  the  United  States  or  of  this  state," 
who  have  receipts  or  other  evidence  of 
their  rights  as  sucL  entrymen,  are  com- 
petent and  proper  persons  to  sign  a  peti- 
tion for  the  organization  of  an  irrigation 
district,  and  may  be  counted  in  comput- 
ing the  number  of  persons  required  to  or- 
ganize under  this  section.  Gem  Irr.  Dist. 
v.  Johnson,  18  Ida.  386,  388;    109  Pac.  845. 

§2373 

CROSS-REFERENCES 

Confirmation  of  proceedings.  See  note 
post,  §  2401. 

HETEROGENEOUS  QUESTIONS 

The  petition  may  be  considered  at  a 
special  meeting  of  the  board,  properly 
and  regularly  called.  Black  Canyon  Irr. 
Dist.  v.  Marple,  19  Ida.  176,  179;  112 
Pac.  766. 

The  signature  of  an  attorney  in  fact,  to 
a  petition  for  the  organization  of  an  irri- 
gation district,  is  as  valid  and  binding  on 
him  who  executed  the  power  of  attorney 
as  if  he  had  signed  the  petition  himself. 
Black  Canyon  Irr.  Dist.  v.  Marple,  19 
Ida.  176,  179;    112  Pac.  766. 

§2374 

Amended.   Laws  of  1915,  p.  207. 

CROSS-REFERENCES 

Special  meeting  to  consider  petition. 
See  note  ante,  §  1915. 

§2375 

Amended.   Laws  of  1915,  p.  136. 

CROSS-REFERENCES 

Unconstitutionality  of  amendment.  See 
note  post,  §  2379. 


CONSTRUCTION  OF  SECTION 

This  section  is  still  in  force  and  effect, 
the  act  of  1911,  which  sought  to  amend  it, 
having  been  declared  unconstitutional 
and  void.  Bissett  v.  Pioneer  Irr.  Dist.,  21 
Ida.  98,  100;    120  Pac.  461. 

§§  2375,  2376 

Amended.   Laws  of  1911,  p.  461. 

§  2375a 

New  section  added.  Laws  of  1911,  p. 
461. 

§2376 

Amended.   Laws  of  1915,  p.  134. 

CROSS-REFERENCES 

Unconstitutionality  of  amendment.  See 
note  post,  §  2379. 

CONSTRUCTION  OF  SECTION 

This  section  is  still  in  force  and  effect, 
the  act  of  1911,  which  sought  to  amend  it, 
having  been  declared  unconstitutional  and 
void.  Bissett  v.  Pioneer  Irr.  Dist.,  21  Ida. 
98,  100;    120  Pac.  461. 

§2377 

Amended.   Laws  of  1915,  p.  304. 

CROSS-REFERENCES 

Confirmation  of  proceedings  as  to  or- 
ganization.   See  note  post,  §  2401. 

HETEROGENEOUS  QUESTIONS 

The  filing  of  a  petition  for  reconfirma- 
tion does  not  waive  the  statute  of  limita- 
tions. Progressive  Irr.  Dist.  v.  Anderson, 
19  Ida.  504,  512;    114  Pac.  16. 

The  time  in  which  any  action  may  be 
commenced  or  maintained,  or  defense 
made,  affecting  the  validity  of  the  organi- 
zation of  an  irrigation  district,  is  limited 
to  two  years  from  and  after  the  making 
and  entering  of  the  order  made  by  the 
board  of  county  commissioners  declaring 
the  due  organization  of  the  district.  Pro- 
gressive Irr.  Dist.  v.  Anderson,  19  Ida. 
504,  511;   114  Pac.  16. 

§2378 

Amended.   Laws  of  1915,  p.  135. 

§2379 

Amended.   Laws  of  1911,  p.  461. 
Amended.   Laws  of  1913,  p.  453. 
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CONSTITUTIONALITY 

This  section  is  unconstitutional  in  so 
far  as  it  requires  that  a  person  shall  be 
"a  holder  of  land  within  the  boundaries" 
of  the  irrigation  district  to  entitle  him 
to  vote  at  an  election  of  district  officers; 
but  this  does  not  avoid  the  entire  section; 
it  is  this  section  to  which  §  2396,  post, 
refers.  Bissett  v.  Pioneer  Irr.  Dist,  21 
Ida.  98,  102;  120  Pac.  461. 

Sections  1,  2,  3,  and  4,  of  the  act  of 
March  6,  1911,  respectively  amending 
§  2375,  adding  §  2375a,  amending  §  2376, 
and  amending  §  2379,  all  relating  to  elec- 
tions, are  unconstitutional;  and  the  board 
of  directors  of  an  irrigation  district,  in 
calling  an  election  to  determine  whether 
the  boundaries  of  the  district  shall  be 
changed  so  as  to  include  the  lands  de- 
scribed in  the  petition,  should  appoint 
registrars  under  this  section,  2379,  as  it 
stood  before  amendment,  and  the  regis- 
trars should  be  governed  in  the  perform- 
ance of  their  duties  by  said  section  as  it 
stood  before  amendment.  Pioneer  Irr. 
Dist.  v.  Walker,  20  Ida.  605,  609,  618;  119 
Pac.  304. 

This  section  is  still  in  force  and  effect, 
the  act  of  1911,  which  sought  to  amend 
it,  having  been  declared  unconstitutional 
and  void.  Bissett  v.  Pioneer  Irr.  Dist.,  21 
Ida.  98,  100;  120  Pac.  461. 

§2380 
Amended.   Laws  of  1915,  p.  205. 

§2385 

Amended.   Laws  of  1911,  p.  461. 

Act  amending,  as  amended.  Laws  of 
1915,  p.  203. 

§2386 

Amended.   Laws  of  1911,  p.  194. 

Amended.   Laws  of  1911,  p.  461. 

Under  this  section,  an  irrigation  dis- 
trict has  the  power  and  authority  to  issue 
bonds  for  the  collecting  of  drainage, 
waste,  and  seeping  water,  and  storing  the 
same  for  the  irrigation  of  land  within 
such  district.  Bissett  v.  Pioneer  Irr.  Dist., 
21  Ida.  98,  104;  120  Pac.  461. 

§§  2386,  2387 

Amended.   Laws  of  1915,  p.  304. 


§§  2386a-2386g 

New  sections  added.  Laws  of  1911,  p. 
194. 

New  sections  added.  Laws  of  1911,  p. 
461. 

§2387 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Right  to  change  lot  lines  of  occupants 
after  entry  under  the  townsite  act.  30 
L.  R.  A.,  N.  S.,  183. 

§  2391 

CROSS-REFERENCES 

Defraying  expense  of  laying  pipe-line, 
in  lieu  of  ditch.    See  note  post,  §  2419. 

§2396 

CROSS-REFERENCES 

Property  qualification.  See  note  ante, 
§  2379. 

Pipe-line,  in  lieu  of  ditch,  when  not  a 
new  construction.    See  note  post,  §  2419. 

HETEROGENEOUS  QUESTIONS 

No  property  qualification  has  been  pre- 
scribed by  this  section,  or  otherwise,  for 
voting  at  an  election  to  be  held  for  the 
purpose  of  bonding  an  irrigation  district. 
Bissett  v.  Pioneer  Irr.  Dist.,  21  Ida.  98, 
103;  120  Pac.  461. 

The  essentials  for  putting  an  irrigation 
district  scheme  into  practice,  after  or- 
ganization, are:  (1)  The  forming  of  a  plan 
of  operations  by  the  board  of  directors,  by 
resolution  duly  recorded;  (2)  the  having 
surveys  made  under  the  supervision  of 
competent  engineers  for  the  ascertain- 
ment of  what  the  cost  is  to  be;  (3)  the 
submission  of  these  surveys  to  the  state 
engineer  and  his  report  thereon;  (4)  the 
determination  by  the  board  of  the  amount 
necessary,  the  calling  of  an  election,  and 
the  submitting  to  the  voters  the  question 
whether  the  right  to  enter  into  an  obli- 
gation with  the  United  States,  as  in  the 
section  provided,  shall  be  authorized;  and 
(5)  the  holding  of  the  election  and  the 
declaring  of  the  result,  a  two-thirds  ma- 
jority being  necessary  to  authorize  the 
contract.  Nampa  &  Meridian  Irr.  Dist.  v. 
Petrie,  28  Ida.  227;   153  Pac.  425. 

§§  2396-2398 
Amended.   Laws  of  1915,  p.  304. 
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Amended. 


§2399 

Laws  of  1911,  p.  194. 


Amended.    Laws  of  1911,  p.  461. 

CROSS-REFERENCES 

Pipe-line,  in  lieu  of  ditch,  as  "repair" 
or  "improvement."    See  note  post,  §  2419. 

Pipe-line,  in  lieu  of  ditch,  when  not  a 
new  construction.    See  note  post,  §  2419. 

HETEROGENEOUS  QUESTIONS 

The  cost  of  the  purchase  of  irrigation 
works,  or  of  the  construction  of  new 
works,  is  apportioned  according  to  bene- 
fits to  the  lands  in  the  district;  and  all 
future  purchases  or  construction  cost, 
which  is  defrayed  by  special  assessment, 
or  bond  issue,  must  be  apportioned  in  the 
same  manner;  that  is,  the  assessment  of 
benefits,  when  once  made,  remains  fixed 
and  continues  to  be  the  basis  for  spread- 
ing future  assessments.  City  of  Nampa 
v.  Nampa  etc.  Irr.  Dist.,  19  Ida.  779,  789; 
115  Pac.  979. 

The  board  of  directors  of  an  irrigation 
district  must  notify  each  of  the  district 
landowners  of  the  time  and  place  when 
and  where  the  board  will  make  the  as- 
sessment of  benefits,  at  which  time  and 
place  each  of  these  owners  will  be  given 
a  hearing  and  his  lands  be  classified  and 
assessed  according  to  benefits  received; 
an  appeal  to  the  district  court  from  the 
board  results  automatically  from  the 
board's  overruling  an  objection  by  a  land- 
owner. Nampa  &  Meridian  Irr.  Dist.  v. 
Petrie,  28  Ida.  227;   153  Pac.  425. 

§  2401 

Amended.    Laws  of  1915,  p.  391. 

CROSS-REFERENCES 

Statute  of  limitations.  See  note  ante, 
§  2377. 

Petition  for  organization,  may  be  signed 
by  attorney  in  fact.    See  note  ante,  §  2373. 

CONSTRUCTION  OF  SECTION 

Under  this  section,  the  board  of  direc- 
tors of  an  irrigation  district  may  go  into 
the  district  court  for  a  confirmation  of 
all  of  the  proceedings  in  regard  to  the 
organization  of  a  district,  and  the  entire 
proceedings  may,  under  §  2403,  post,  be 
confirmed  in  one  action.  Progressive  Irr. 
Dist.  v.  Anderson,  19  Ida.  504,  510;  114 
Pac.  16. 


This  section  and  §§  2402  and  2403,  post, 
were  enacted  for  the  purpose  of  providing 
for  the  organization  of  irrigation  districts 
throughout  the  state;  the  summary  pro- 
ceedings prescribed  in  the  sections  named 
were  provided  by  the  legislature  for  the 
purpose  of  simplifying  the  procedure  in 
the  organization  of  such  districts  and 
facilitating  the  issuance  of  their  bonds. 
Emmett  Irr.  Dist.  v.  Shane,  19  Ida.  332, 
337;  113  Pac.  444. 

This  section,  and  §§  2402  and  2403,  post, 
do  not  violate  the  constitutional  inhibi- 
tion against  the  passage  of  local  or  special 
laws  to  regulate  the  practice  of  the 
courts  of  justice;  these  sections  are  gen- 
eral in  their  application.  Emmett  Irr. 
Dist.  v.  Shane,  19  Ida.  332,  337;  113  Pac. 
444. 

This  section  authorizes  a  proceeding 
for  confirmation  after  the  organization  of 
the  district  is  completed,  or  after  the  au- 
thorization of  bonds,  and  again  after  sub- 
sequent proceedings.  Progressive  Irr. 
Dist.  v.  Anderson,  19  Ida.  504,  510;  114 
Pac.  16. 

CONFIRMATION— ACTION 

In  proceedings  under  this  section  and 
§§  2402  and  2403,  post,  for  the  purpose  of 
having  the  district  court  examine,  ap- 
prove, and  confirm  the  proceedings  of  an 
irrigation  district  in  authorizing  the  issu- 
ance of  bonds,  the  trial  court  should, 
where  an  answer  is  filed  to  the  petition, 
denying  the  material  allegations  of  the 
complaint,  find  in  all  of  the  material 
issues  and  upon  which  evidence  is  intro- 
duced; but,  if  no  answer  is  filed,  a  gen- 
eral finding  that  the  different  provisions 
of  the  statute  have  been  fully  and  com- 
pletely complied  with;  that  all  things 
required  by  the  statute  have  been  done; 
and  that  all  the  allegations  in  the  peti- 
tion are  true,  is  sufficient  to  support  a 
judgment  of  confirmation.  Black  Canyon 
Irr.  Dist.  v.  Fallon,  21  Ida.  537,  540;  122 
Pac.  850. 

The  purpose  of  confirmation  is  to  bind 
all  parties,  including  the  state,  and  to  set 
at  rest,  at  an  early  date,  the  legal  exist- 
ence of  the  district.  Progressive  Irr.  Dist. 
v.  Anderson,  19  Ida.  504,  511;  114  Pac.  16. 

The  decree  of  confirmation  stops  the 
running  of  the  statute  of  limitations,  and 
binds  all  parties;  a  petition  for  a  recon- 
firmation does  not  reopen  the  confirma- 
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tion   already   had.     Progressive  Irr.  Dist. 
v.  Anderson,  19  Ida.  504,  512;  114  Pac.  16. 

If  confirmation  is  not  moved  for,  by  the 
district  officers,  within  two  years,  anyone 
interested  may  by  proper  action  have  the 
question  as  to  the  legality  of  the  organi- 
zation of  such  district  determined  by  the 
district  court.  Progressive  Irr.  Dist.  v. 
Anderson,  19  Ida.  504,  511;  114  Pac.  16. 

HETEROGENEOUS  QUESTIONS 

The  law  authorizes  the  formation  of 
irrigation  districts  and  the  procuring  of 
a  sufficient  supply  of  water  for  the  pur- 
pose; and  a  district,  once  formed,  pos- 
sesses the  powers  necessary  to  drain  its 
overflowed  lands  and  to  protect  its  land- 
owners from  seepage  and  overflow  waters, 
as  well  as  to  supply  water  to  the  dry  and 
arid  lands  of  the  district.  Pioneer  Irr. 
Dist.  v.  Stone,  23  Ida.  344,  347;  130  Pac. 
382. 

When  it  appears  that  the  district  con- 
tains some  lands  not  benefited,  the  court 
has  jurisdiction  to  exclude  them.  Progres- 
sive Irr.  Dist.  v.  Anderson,  19  Ida.  504, 
513;  114  Pac.  16. 

In  determining  the  sufficiency  of  the 
petition,  the  court  will  keep  §  2403  in 
mind,  and  disregard  errors  that  do  not 
affect  substantial  rights.  Emmett  Irr. 
Dist.  v.  Shane,  19  Ida.  332,  338;  113  Pac. 
444. 

The  petition  that  sets  forth  the  various 
steps  taken  in  issuing  bonds  is  sufficient, 
though  it  omits  to  allege  generally  that 
"due  and  lawful  proceedings  were  taken 
to  issue  bonds,"  if  the  allegations  of  fact 
are  such  as  to  support  the  court's  finding 
that  the  proceedings  were  duly  and  regu- 
larly taken.  Emmett  Irr.  Dist.  v.  Shane, 
19  Ida.  332,  338;  113  Pac.  444. 

An  irrigation  district,  after  it  has  been 
created  in  accordance  with  statute  and 
has  become  an  existing  public  corporation 
under  the  law,  is  notice  to  every  land- 
owner within  its  boundaries  that  his  land 
is  part  of  the  district  and  subject  to  any 
bond  issue  made  by  the  district  for  its 
use  and  benefit;  it  is,  therefore,  no  longer 
necessary  to  incorporate  the  description 
of  the  property  within  the  district  in  any 
notice  given  by,  or  in  the  name  of  the 
corporation.  Little  Willow  Irr.  Dist.  v. 
Haynes,  24  Ida.  317,  318;  133  Pac.  905. 


§2402 

CROSS-REFERENCES 

Necessity   and    sufficiency    of   findings. 
See  note  ante,  §  2401. 

Purpose    and    constitutionality    of    sec- 
tion.   See  note  ante,  §  2401. 

§2403 

CROSS-REFERENCES 

Confirmation  of  proceedings.    See  note 
ante,  §  2401. 

Necessity   and    sufficiency   of   findings. 
See  note  ante,  §  2401. 

Purpose  "and    constitutionality    of    sec- 
tion.   See  note  ante,  §  2401. 

Notice   of  hearings   given   landowners. 
See  note  ante,  §  2400. 

§2404 

Amended.    Laws  of  1915,  p.  304. 

CROSS-REFERENCES 

Expense  of  works,  how  paid.  See  note 
ante,  §  2399. 

§  2404a 

New  section  added.    Laws  of  1913,  p.  541. 
§2405 

Amended.    Laws  of  1915,  p.  118. 

§§  2405a-2405c 
New  sections  added.  Laws  of  1915,  p.  118. 

§  2407 

Amended.    Laws  of  1911,  p.  194. 
Amended.    Laws  of  1911,  p.  461. 

This  section,  as  amended  in  1911,  pro- 
vides for  assessments  to  be  levied  for 
the  maintenance  and  operation  of  the 
works  of  the  irrigation  district,  and  re- 
quires that  such  assessments  shall  be  pro- 
portionate to  the  benefits  received  by 
such  lands,  growing  out  of  the  mainte- 
nance and  operation.  Colburn  v.  Wilson, 
24  Ida.  94,  102;  132  Pac.  579. 

§  2409 
Amended.    Laws  of  1911,  p.  194. 
Amended.    Laws  of  1911,  p.  461. 

§§  2410,  2411 
Amended.    Laws  of  1915,  p.  304. 
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§2411 

Amended.  Laws  of  1911,  p.  194. 
Amended.    Laws  of  1911,  p.  461. 

§2412 

Amended.  Laws  of  1911,  p.  414. 
Amended.  Laws  of  1911,  p.  435. 
Amended.  Laws  of  1913,  p.  542. 
Amended.    Laws  of  1915,  p.  206. 

§  2414 

The  specific  property  on  which  the  as- 
sessment is  levied  shall  be  advertised  and 
sold,  in  the  event  the  assessment  is  not 
paid;  and  the  assessment  can  be  made 
only  upon  property  within  the  taxing  dis- 
trict; hence,  it  is  only  such  portion  of  a 
railroad  company's  property  as  is  situated 
within  the  taxing  district  of  an  irrigation 
district  that  can  be  sold.  Oregon  etc.  R.  R. 
Co.  v.  Pioneer  Irr.  Dist.,  16  Ida.  578,  617; 
102  Pac.  904. 

§2415 

Amended.    Laws  of  1911,  p.  587. 

§2416 

Amended.    Laws  of  1915,  pp.  304,  315. 

§2419 

Amended.  Laws  of  1911,  p.  194. 
Amended.     Laws  of  1911,  p.  461. 

HETEROGENEOUS  QUESTIONS 

The  laying  of  a  pipe-line,  necessitated 
by  the  lawful  removal  of  a  ditch  by  mu- 
nicipal authorities,  is  a  "repair"  or  "im- 
provement"; and  funds  for  defraying  the 
expense  thereof  may  be  included  in  a 
maintenance  assessment,  or  in  increased 
toll  rates  charged  for  the  delivery  of 
water;  it  is  not  a  new  construction,  the 
expense  of  which  must  be  defrayed  by  a 
special  assessment  under  §  2391,  ante, 
or  a  bond  issue  under  §  2396,  ante,  which 
requires  the  assent  of  the  voters  of  the 
district.  City  of  Nampa  v.  Nampa  etc. 
Irr.  Dist.,  19  Ida.  779,  784;  115  Pac.  979. 

The  cost  of  the  purchase  of  irrigation 
works,  or  of  the  construction  of  new 
works,  must  be  paid  from  the  construc- 
tion fund  of  the  irrigation  district,  which 
is  raised  either  by  a  bond  issue  under 
§2396,  ante;  by  the  levy  of  a  special 
assessment  under  §  2391,  ante;  or,  by  the 


levy  of  an  assessment  in  lieu  of  canceled 
bonds,  under  §  2404,  ante.  City  of  Nampa 
v.  Nampa  etc.  Irr.  Dist,  19  Ida.  779,  788; 
115  Pac.  979. 

§  2422 

A  contract  with  reference  to  the  de- 
livery of  water  from  a  reservoir  or  canal, 
and  to  fix  the  amount  to  be  charged  as 
an  annual  maintenance  fee  therefor,  is 
property  that  may  not  be  confiscated,  or 
taken,  without  payment  of  just  compen- 
sation. Nampa  &  Meridian  Irr.  Dist.  v. 
Briggs,  27  Ida,  84;  147  Pac.  75. 

§§  2434-2437 

Amended.    Laws  of  1911,  p.  102. 

§2444 

CROSS-REFERENCES 

Water  rights  and  irrigation.  See  Rev. 
Codes,  §§  3240-3311a. 

The  drainage  district  act.  See  note  post, 

§  2448. 


Irrigation    districts. 

§§  2372-2443. 


See    Rev.    Codes, 


Water  and  canal  corporations.  See  Rev. 
Codes,  §§  2838-2844. 

Constitutionality  of  statute  prescribing 
property  qualification  on  right  to  vote 
on  establishment  of  drainage  district.  44 
L.  R.  A.,  N.  S.,  539. 

§§  2444-2483 

Right  of  creditors,  of  any  drainage  dis- 
trict, under  these  sections.  Laws  of  1913, 
chap.  17,  p.  80. 

§2448 

CONSTRUCTION  OF  SECTION 

This  section  violates  section  20  of  ar- 
ticle 1,  and  section  4  of  article  6,  of  the 
constitution  prescribing  the  qualifications 
of  electors;  and,  inasmuch  as  its  spirit 
enters  so  largely  into  the  purpose  of  the 
drainage  district  act,  of  which  it  is  a 
part,  the  whole  act  must  fail.  Ferbrache 
v.  Drainage  District  No.  5,  23  Ida.  85,  87; 
Ann.  Cas.  1915C,  43;  44  L.  R.  A.,  N.  S., 
538;  128  Pac.  553. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Constitutionality  of  statute  prescribing 
property  qualification  on  right  to  vote  on 
establishment  of  drainage  district.  44  L. 
R.  A.,  N.  S.,  539. 
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§2452 

CROSS-REFERENCES 

The  drainage  district  act.  See  note 
ante,  §  2448. 

§2483 

CROSS-REFERENCES 

Drainage  district  act.  See  note  ante, 
§  2448. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Constitutionality  of  statute  prescribing 
property  qualification  on  right  to  vote  on 
establishment  of  drainage  district.  44 
L.  R.  A.,  N.  S.,  539. 

§2607 

CROSS-REFERENCES 

Contracts  of  idiots.  See  Rev.  Codes, 
§  2606. 

HETEROGENEOUS  QUESTIONS 

A  contract  made  by  a  person  who  is  not 
entirely  without  understanding,  and  who 
comprehends  its  full  force  and  effect, 
will  not  be  rescinded  where  no  fraud  or 
deceit  has  been  practiced  upon  him.  Rat- 
liff  v.  Baltzer's  Admr.,  13  Ida.  152,  162; 
89  Pac.  71.  (Citing  Rev.  St.  1887,  sec. 
2411.) 

§§  2609,  2610 
Repealed.    Laws  of  1913,  p.  414. 

§2611 

CROSS-REFERENCES 

Non-compliance  with  statute  as  to  sol- 
emnization does  not  render  marriage 
void.     See  Rev.  Codes,  §  2620. 

HETEROGENEOUS  QUESTIONS 

When  parties,  capable  of  making  a 
marriage  contract,  mutually  assume  mari- 
tal duties,  rights,  and  obligations,  a  mar- 
riage is  established.  Huff  v.  Huff,  20  Ida. 
450,  461;   118  Pac.  1080. 

Though  there  was  a  legal  impediment  to 
prevent  a  valid  marriage,  as  where  there 
was  a  former  husband  or  wife  living  at 
the  time,  still  a  valid  marriage  will  be 
presumed  to  have  occurred  after  the  re- 
moval of  such  impediment  by  death  or 
divorce,  where  the  parties  continue  their 
marital  duties,  rights,  and  obligations. 
Huff  v.  Huff,  20  Ida.  450,  462;  118  Pac. 
1080. 


§2615 

CROSS-REFERENCES 

Sufficiency  of  information  for  incest. 
See  note  post,   §  6809. 

§2617 

CONSTRUCTION  OF  SECTION 

This  section  does  not  prohibit  a  person 
from  entering  into  an  agreement  to  marry 
before  six  months  has  expired  after  the 
date  of  the  decree,  if  such  agreement  is 
to  be  consummated  and  the  marriage  con- 
tract actually  made  after  the  expiration 
of  the  six  months;  it  is  the  marriage, 
when  entered  into  within  six  months 
from  the  date  of  the  decree,  which  this 
statute  makes  void, — not  an  agreement  to 
marry.  Harpold  v.  Doyle,  16  Ida.  671,  694, 
695;  102  Pac.  158,  165. 

Annotations  to  similar  statutory  pro- 
visions.   Kerr's  Cyc.  Civ.  Code,  §  61. 

§2619 

HETEROGENEOUS  QUESTIONS 

Applied  in  Huff  v.  Huff,  20  Ida.  450,  463; 
118  Pac.  1080. 

This  section  merely  announces  the  gen- 
eral rule  of  law  that  any  contract  that  is 
a  valid  marriage  according  to  the  law  of 
the  place  where  the  contract  is  made, 
is  valid  everywhere.  Hilton  v.  Stewart, 
15  Ida.  150,  165;  128  Am.  St.  Rep.  48;  96 
Pac.  579. 

A  marriage  held  valid  under  the  laws 
of  the  state  of  Utah  must  also  be  held 
valid  when  called  in  question  in  this  state. 
Hilton  v.  Stewart,  15  Ida.  150,  164;  128 
Am.  St.  Rep.  48;  96  Pac.  579. 

§  2620 

CROSS-REFERENCES 

What  constitutes  a  valid  marriage.  See 
note  ante,  §  2611. 

§2626 

A  probate  judge  may  lawfully  receive 
any  gratuity,  over  and  above  the  statu- 
tory fee  of  five  dollars,  for  solemnizing 
a  marriage,  and  retain  the  same,  account- 
ing to  the  county  only  for  the  statutory 
fee.  Rhea  v.  Board  of  County  Commission- 
ers, 13  Ida.  59,  64;  88  Pac.  89.  (Citing 
Rev.  St.  1887,  sec.  2438.) 

§2636 

Amended.    Laws  of  1911,  p.  430. 
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§2647 

CROSS-REFERENCES 

Willful    desertion,    what    is    not. 
note  post,  §  2650. 


See 


§  2649 

HETEROGENEOUS  QUESTIONS 

Acts  not  constituting  extreme  cruelty. 
Spofford  v.  Spofford,  18  Ida.  115,  119;  108 
Pac.  1054. 

§2650 

If  a  husband  fails  to  furnish  his  wife 
with  a  home  suitable  to  their  condition, 
and  reasonable  support,  and  she  is  com- 
pelled by  necessity  to  leave  him  and  seek 
employment  whereby  to  earn  her  own 
support,  without  any  intention  of  desert- 
ing him,  such  a  leaving  is  not  willful  de- 
sertion. Bell  v.  Bell,  15  Ida.  7,  17;  96  Pac. 
196. 

§2652 

Habitual  drunkenness,  as  a  ground  for 
divorce,  does  not  mean  the  defendant's 
being  always  drunk,  or  his  being  incapac- 
itated, by  reason  of  drink,  from  pursuing 
his  usual  labors,  during  any  particular 
time;  but  rather  that  degree  of  intem- 
perance that  inflicts  great  mental  an- 
guish upon  the  innocent  party.  De  Cloedt 
v.  De  Cloedt,  24  Ida.  277,  284;  133  Pac.  664. 

§2653 

CROSS-REFERENCES 

Willful  desertion,  what  is  not.  See  note 
ante,  §  2650. 

§2661 

HETEROGENEOUS  QUESTIONS 

Sufficiency  of  corroborating  testimony. 
Hores  v.  Hores,  20  Ida.  769;  119  Pac.  876. 

A  motion  for  judgment  on  the  pleadings 
will  not  be  entertained  in  a  suit  for 
divorce.  Richards  v.  Richards,  24  Ida.  87, 
94;  132  Pac.  576. 

A  divorce  can  not  be  granted  upon  the 
uncorroborated  statement,  admission,  or 
testimony  of  the  "parties";  the  provisions 
of  this  section  are  mandatory;  there  must 
be  some  other  and  different  corroboration 
of  the  main  facts  in  issue  than  the  state- 
ment, admission,  or  testimony  of  the 
"parties."  Bell  v.  Bell,  15  Ida.  7,  24;  96 
Pac.  196. 


Annotations  to  similar  statutory  pro- 
visions.   See  Kerr's  Cyc.  Civ.  Code,  §  130. 

§2662 

Facts  showing,  in  a  divorce  suit  by  a 
wife  against  a  wealthy  husband,  that  the 
trial  court  abused  its  discretion  in  allow- 
ing the  plaintiff  only  $800  for  counsel  fees, 
$600  for  suit  money,  and  $100  per  month 
alimony,  where  the  supreme  court  con- 
sidered that  a  proper  and  fair  allowance 
for  counsel  fees,  pendente  lite,  would  have 
been  $4,500;  for  suit  money,  $2,000;  and 
for  alimony,  $250  per  month.  Day  v.  Day, 
15  Ida.  107,  117;  96  Pac.  431. 

§2674 

CROSS-REFERENCES 

Support  of  infirm  husband. 
§  2688. 


See  post, 


CONSTRUCTION  OF  SECTION 

The  provisions  of  §§  2674-2693,  concern- 
ing the  rights  of  married  women,  are  in 
the  nature  of  a  grant,  or  an  enlargement 
of  the  powers  of  the  wife  to  make  con- 
tracts, as  such  rights  existed  at  the  com- 
mon law.  Hall  v.  Johns,  17  Ida.  224,  228; 
105  Pac.  71. 

§2675 

CROSS-REFERENCES 

Conviction  for  child  stealing  reversed. 
See  note  post,  §  6800. 

HETEROGENEOUS  QUESTIONS 

Facts  showing  that  the  mother  had  the 
lawful  custody  of  a  child  at  the  time  she 
removed  it  from  this  state  to  the  state 
of  Washington.  State  v.  Beslin,  19  Ida. 
185,  190;  112  Pac.  1053. 

It  is  the  duty  of  the  husband  to  main- 
tain and  support  his  wife  and  family. 
Hall  v.  Johns,  17  Ida.  224,  229,  231;  105 
Pac.  71. 

If  a  husband  commits  the  crime  of 
grand  larceny  and  takes  the  property 
stolen  to  his  residence,  where  his  wife 
and  family  reside,  the  wife  can  not  be 
convicted  for  aiding  and  abetting  in  said 
crime  without  other  evidence  than  the 
mere  finding  of  such  property  at  the  place 
where  she  resides  with  her  husband;  the 
husband,  under  this  section,  is  the  head 
of  the  family;  he  may  choose  the  place 
of  abode  and  the  wife  must  conform 
thereto.  State  v.  Flower,  27  Ida.  223;  147 
Pac.  785. 
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§2676 

CROSS-REFERENCES 

Community  property  defined.  See  post, 
§§  2680  and  3060. 

Separate  and  community  property.  See 
note  post,  §  2680. 

Separate  property  of  wife.  See  note 
post,  §  2680. 

Exemption  of  wife's  property  for  hus- 
band's debts.   See  note  post,  §  4479. 

HETEROGENEOUS  QUESTIONS 

Applied  in  Bank  of  Orofino  v.  Wellman, 
26  Ida.  425,  430;  143  Pac.  1169. 

Under  this  provision,  all  property  of 
the  wife  acquired  after  marriage  by  gift 
is  her  sole  and  separate  estate,  and  the 
succeeding  code  section  provides  that  she 
has  the  absolute  control  of  her  separate 
property,  including  the  right  to  sue  for 
its  protection.  Salisbury  v.  Spofford,  22 
Ida.  393,  395;   126  Pac.  400. 

All  property  of  the  wife,  owned  by  her 
before  marriage,  and  that  acquired  by 
gift,  bequest,  or  descent  afterward,  or  ac- 
quired by  her  afterward  with  the  pro- 
ceeds of  her  separate  property,  is  her  sole 
and  separate  estate.  Chaney  v.  Gauld 
Co.,  28  Ida.  76;  152  Pac.  468. 

Courts  of  equity  may  declare  and  en- 
force a  trust,  but  they  have  no  authority 
to  create  a  trust  or  to  make  a  contract 
for  the  parties  where  they  did  not  see  fit 
to  make  the  contract  themselves,  under 
circumstances  where  no  trust  could  be 
implied  or  result  by  operation  of  law. 
Bliss  v.  Bliss,  20  Ida.  467,  484;  119  Pac. 
451. 

The  beneficiary  in  a  life  insurance 
policy  should  never  be  changed  or  con- 
verted into  a  trustee  for  anyone  else,  not 
even  the  wife  and  child  of  the  insured, 
except  on  clear  and  convincing  proofs; 
an  insurance  policy,  and  the  benefits 
thereunder,  are  the  property  of  the  bene- 
ficiary, and  the  estate  of  the  insured  has 
no  interest  whatever  therein.  Bliss  v. 
Bliss,  20  Ida.  467,  487;  119  Pac.  451. 

Where  a  husband  and  wife,  the  father 
and  mother  of  the  insured  in  a  life  insur- 
ance policy,  have  been  made  the  bene- 
ficiaries, one-half  of  the  receipts  of  the 
policy  become,  upon  the  death  of  the  in- 
sured, the  separate  property  of  the  wife, 
and,  by  virtue  of  §  2677,  post,  she  would 


have  the  management  and  control 
thereof;  if,  however,  it  is  sought  to  im- 
press her  share  with  a  trust,  the  same 
proof  is  necessary  as  would  be  required 
to  impress  the  share  of  the  husband  with 
a  trust.  Bliss  v.  Bliss,  20  Ida.  467,  475; 
119  Pac.  451. 

Evidence  examined,  the  court  holding 
that  it  showed  certain  property  to  be  the 
separate  property  of  the  wife,  and  not 
subject  to  execution  for  the  husband's 
debt.  Baldwin  v.  McFarland,  26  Ida.  85, 
86;  141  Pac.  76. 

§  2677 

CROSS-REFERENCES 

Separate  property  of  wife.  See  note 
ante,  §  2676. 

Wife's  control  of  her  own  property.  See 
note  ante,  §  2676. 

Wife  may  convey  without  husband's 
signature.    See  note  post,  §  3107. 

Wife  can  not  make  the  community  prop- 
erty answerable  for  her  debts.  See  note 
post,  §  2680. 

Wife  can  not,  either  directly  or  indi- 
rectly, alienate  the  community  property. 
See  note  post,  §  2680. 

HETEROGENEOUS  QUESTIONS 

It  is  not  necessary  for  the  husband  to 
join  with  the  wife  in  the  conveyance  or 
incumbrance  of  her  real  estate.  Stewart 
v.  Weiser  Lumber  Co.,  21  Ida.  340,  344; 
121  Pac.  775. 

A  wife  may,  independently  of  her  hus- 
band, enter  into  contracts  with  reference 
to  her  separate  property.  Stewart  v. 
Weiser  Lumber  Co.,  21  Ida.  340,  344;  121 
Pac.  775. 

The  wife  may  bind  her  separate  estate 
by  contracts  entered  into  respecting  it,  or 
for  her  own  use  and  benefit;  but  she  has 
no  power  to  burden  the  community  prop- 
erty with  such  contracts.  Hall  v.  Johns, 
17  Ida.  224,  231;  105  Pac.  71. 

§2678 

CROSS-REFERENCES 

Marriage  settlements.  See  Rev.  Codes, 
§  2679. 

§2679 

CROSS-REFERENCES 

Exemption  of  wife's  property  for  hus- 
band's debts.    See  note  post,  §  4479. 
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Separate  and  community  property.  See 
note  post,  §  2680. 

Separate  property  of  husband.  See  note 
post,  §  2680. 

HETEROGENEOUS  QUESTIONS 

If  a  husband  and  wife,  late  of  a  state 
in  which  there  is  no  community  property 
law,  take  up  their  abode  in  Idaho,  where 
the  husband  buys  land  with  the  proceeds 
of  a  sale  of  property  owned  by  him,  solely 
in  the  state  of  their  residence,  the  land 
so  bought  does  not  become  community 
property.  Douglas  v.  Douglas,  22  Ida.  336, 
341;   125  Pac.  796. 

If  a  man  enters  land  under  the  home- 
stead law,  before  his  marriage,  the  fact 
that  final  proof  is  not  submitted  on  his 
entry  until  after  his  marriage,  nor  that 
till  then  the  final  certificate  is  issued,  does 
not  make  the  land  community  property. 
Humbird  Lumber  Co.  v.  Doran,  24  Ida. 
507,  511;  135  Pac.  66. 

§2680 

CROSS-REFERENCES 

Separate  property  of  wife.  See  note 
ante,  §  2676. 

Increase  of  livestock,  when  not  com- 
munity property.    See  note  post,  §  4479. 

Status  of  property  acquired  after  mar- 
riage.   See  note  ante,  §  2679. 

Husband's  control  of  community  prop- 
erty.   See  post,  §  2686. 

Wife  can  not  burden  community  with 
what  contracts.    See  note  ante,  §  2677. 

Devolution  of  community  property.  See 
post,  §  5713. 

Exemption  of  wife's  property  for  hus- 
band's debts.   See  note  post,  §  4479. 

COMMUNITY  PROPERTY 

In  view  of  this  section  and  of  §  3060, 
post,  all  property  acquired  after  mar- 
riage, by  either  spouse,  and  not  defined 
by  §§  2676  and  2679,  ante,  as  the  separate 
property  of  either,  is  community  prop- 
erty. Kohny  v.  Dunbar,  21  Ida.  258,  263; 
Ann.  Cas.  1913D,  492;  39  L.  R.  A.,  N.  S., 
1107;  121  Pac.  544. 

The  title  to  the  community  property  is 
in  the  husband;  during  the  existence  of 
the  community,  the  wife's  interest  in  the 
community    property    is    a    mere    expec- 


tancy; the  husband's  rights  are  active 
and  the  wife's  rights  are  passive.  Hall  v. 
Johns,  17  Ida.  224,  228;  105  Pac.  71. 

The  wife  can  not,  either  directly  or  in- 
directly, make  the  community  property 
liable  for  her  debts,  which  are  contracts 
for  the  benefit  of  her  separate  property, 
for  her  own  use  and  benefit.  Hall  v. 
Johns,  17  Ida.  224,  231;    105  Pac.  71. 

The  community  property  is  not  bound 
for  the  payment  of  post-nuptial  contracts 
of  the  wife,  made  for  the  use  and  benefit 
of  her  own  separate  property.  Hall  v. 
Johns,  17  Ida.  224,  229;  105  Pac.  71. 

Personal  property  acquired  by  a  mar- 
ried woman  in  a  state,  in  which  there  is 
no  community  property  law,  and  brought 
by  her  to  this  state,  where  she  and  her 
husband  take  up  a  residence,  does  not 
become  community  property.  Gooding  v. 
Lincoln  County  State  Bank,  22  Ida.  468, 
474;   126  Pac.  772. 

Community  property,  various  phases  of 
the  law  of.     5  R.  C.  L.  823-867. 

HETEROGENEOUS  QUESTIONS 

The  property  of  a  husband  and  wife  is 
divided  into  two  classes,  namely,  the  sep- 
arate property  of  each  spouse,  and  com- 
munity property.  Hall  v.  Johns,  17  Ida. 
224,  228;  105  Pac.  71. 

Where  the  purchaser  pays  in  part  and 
gives  notes  for  the  rest  of  the  consid- 
eration, these  being  signed  by  himself  and 
wife,  the  wife's  signature  does  not  con- 
stitute security  unless  the  purchase  be 
for  her  separate  use  and  benefit.  Smith  v. 
Schultz,  23  Ida.  144,  150;  129  Pac.  640. 

If  a  husband  abandons  his  family  or 
ceases  to  discharge  his  duties  to  them, 
the  wife's  passive  rights  in  the  com- 
munity property  then  become  active,  and 
she  may  make  contracts,  particularly  in 
regard  to  the  support  of  herself  and  fam- 
ily, which  are  collectible  out  of  the  com- 
munity property.  Hall  v.  Johns,  17  Ida. 
224,  228;  105  Pac.  71. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Liability  of  the  husband  for  necessaries 
furnished  to  the  wife  while  she  is  living 
with  him.    65  L.  R.  A.  529. 

Liability  of  community  property  to  suc- 
cession tax.   39  L.  R.  A.,  N.  S.,  1107. 
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§2685 

CROSS-REFERENCES 

Support  of  infirm  husband.  See  post, 
§  2688. 

HETEROGENEOUS  QUESTIONS 

A  wife's  power  to  contract  with  refer- 
ence to  her  separate  property  is  not  an 
absolute  and  unlimited  right  of  contract 
as  to  all  matters;  her  right  is  confined 
to  those  contracts  that  "have  reference  to 
her  separate  estate."  Bank  of  Commerce 
v.  Baldwin,  14  Ida.  75,  81;  17  L.  R.  A., 
N.  S.,  676;  93  Pac.  504.  (Citing  Rev.  St. 
1887,  §  2504.) 

§2686 

Amended.    Laws  of  1913,  p.  425. 

Act   amending,   as   amended.     Laws   of 
1915,  p.  186. 

CROSS-REFERENCES 

Construction  of  words  and  phrases.   See 
note  ante,  §  15. 

Devolution  of  community  property.   See 
post,  §  5713. 

What  is  community  property.  See  ante, 
§  2680. 

HETEROGENEOUS  QUESTIONS 

Prior  to  the  acts  of  1913  and  1915, 
amending  the  law  in  that  connection,  it 
was  not  necessary  for  the  wife  to  join 
with  the  husband  in  the  conveyance  of 
community  property,  unless  the  property 
had  been  impressed  with  a  declaration  of 
homestead,  or  was,  at  the  time  of  the 
transfer,  community  property,  occupied  or 
used  by  the  husband  and  wife  as  a  resi- 
dence. Wits-Keets-Poo  v.  Rowton,  28  Ida. 
193;  152  Pac.  1064. 

In  community  property,  the  husband 
and  wife  have  an  equal  interest  and  own- 
ership, except  that  he  is  the  managing 
and  sales  agent  and  trustee  of  the  com- 
munity partnership,  and  is  authorized  to 
sell  and  pass  title  to  such  property,  and 
may  exercise  absolute  control  over  it. 
Kohny  v.  Dunbar,  21  Ida.  258,  264;  Ann. 
Cas.  1913D,  492;  39  L.  R.  A.,  N.  S.,  1107; 
121  Pac.  544. 

§  2686a 

New  section  added.    Laws  of  1915,  p.  187. 

§2688 

CROSS-REFERENCES 

Exemption  from  execution  in  favor  of 
married  women.   See  post,  §  4479. 


HETEROGENEOUS  QUESTIONS 

Except  as  provided  in  this  section,  the 
wife  is  under  no  obligation  to  maintain 
the  family  out  of  her  separate  estate. 
Hall  v.  Johns,  17  Ida.  224,  229,  231;  105 
Pac.  71. 

§2696 

CROSS-REFERENCES 

Conviction  for  child  stealing  reversed. 
See  note  post,  §  6800. 

HETEROGENEOUS  QUESTIONS 

The  mother  as  well  as  the  father  is 
liable  for  the  support  of  their  minor 
child;  and,  if  they  neglect  to  provide 
articles  necessary  for  its  support  accord- 
ing to  their  circumstances,  they  or  either 
of  them  may  be  compelled  to  do  so.  State 
v.  Beslin,  19  Ida.  185,  190;   112  Pac.  1053. 

§2698 

CROSS-REFERENCES 

Right  to  guardianship  of  minor.  See 
post,  §  5774. 

Conviction  for  child  stealing  reversed. 
See  note  post,  §  6800. 

HETEROGENEOUS  QUESTIONS 

The  father  has  no  absolute  right  to  de- 
prive the  mother  of  the  care  and  custody 
of  an  infant  child  simply  because  he  is 
the  father.  State  v.  Beslin,  19  Ida.  185, 
191;  112  Pac.  1053. 

§  2699a 

New  section  added.    Laws  of  1915,  p.  265. 

§2714 

Amended.    Laws  of  1909,  p.  157. 

In  requiring  that  the  articles  of  incor- 
poration shall  state  the  purpose  for 
which  the  corporation  is  formed,  the 
legislature  did  not  intend  only  that  the 
state,  which  gives  the  corporation  the 
right  to  exist,  shall  be  apprised  of  its 
reason  for  coming  into  being,  but  also 
that  the  contract  of  association  between 
the  incorporators  shall  be  formulated  in 
a  solemn  and  binding  way.  Riley  v. 
Callahan  Min.  Co.,  28  Ida.  525;  155  Pac. 
665. 

§2719 

CROSS-REFERENCES 

Requirements   of   foreign   corporations. 
See  note  post,  §  2792. 
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AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Right  to  cancellation  of  contract  made 
with  foreign  corporation,  because  it  has 
not  complied  with  the  laws  entitling  it 
to  do  business  within  the  state.    21  L.  R. 

A.,  N.  S.,  707. 

§§  2727,  2728 
Amended.    Laws  of  1909,  p.  157. 

§2727 

Amended.    Laws  of  1913,  p.  337. 

§2728 

CROSS-REFERENCES 

Powers   of   corporation   directors, 
note  post,  §  2769. 


See 


Amended. 


§2730 

Laws  of  1913,  p.  4. 

§2732 


In  an  action  by  the  receiver  of  an  in- 
solvent corporation  to  recover  from  the 
directors  dividends  paid,  through  their 
fault,  out  of  the  company's  capital  stock, 
the  complaint  need  allege  only  the  in- 
solvency of  the  corporation;  that  it  has 
paid  illegal  dividends  out  of  such  stock; 
that  its  assets  have  all  been  disposed  of 
in  partial  payment  of  its  indebtedness; 
and  that  there  is  indebtedness  still  un- 
paid. Stoltz  v.  Scott,  23  Ida.  104,  110;  129 
Pac.  340. 

Under  the  codes,  as  amended  by  the 
act  of  1909,  the  purchase  by  a  corpora- 
tion of  its  own  stock  amounts  to  a  reduc- 
tion of  the  capital  stock  of  the  company, 
which  is  contrary  to  law.  Dietrich  v. 
Copeland  Lumber  Co.,  28  Ida.  312;  154 
Pac.  626. 

§§  2732,  2733 

Amended.     Laws  of  1909,  p.  157. 

§2734 
Amended.    Laws  of  1913,  p.  306. 

§2735 

Every  bona  fide  stockholder,  "having 
stock  in  his  own  name  on  the  stock  books 
of  the  corporation,  at  least  ten  days  prior 
to  the  election"  of  directors,  is  entitled 
to  vote  at  such  election;  and  the  stock 
book   of   the   corporation   is    prima   facie 


evidence  of  ownership,  and  sufficient  to 
support  a  finding  of  the  court  that  such 
person  was  the  owner  of  such  stock  and 
entitled  to  vote  it.  Haynes  v.  Griffith,  16 
Ida.  280,  289;  101  Pac.  728. 

§2743 

Amended.    Laws  of  1913,  p.  306. 

§2745 

CROSS-REFERENCES 

Powers  of  corporation.   See  post,  §  2769. 

Bank  can  not  accept  its  own  capital 
stock  as  collateral  security.  See  note 
post,  §  2976. 

§§  2745,  2746 
Amended.    Laws  of  1909,  p.  157. 

CONSTRUCTION  OF  SECTION 

This  section,  defining  the  personal  lia- 
bility of  stockholders,  as  amended  in  1909, 
was  not  intended  to  apply  to  a  banking 
corporation,  since  sections  2968  et  seq. 
cover  the  subject  so  far  as  bank  stock- 
holders are  concerned.  McTamany  v.  Day, 
23  Ida.  95,  101;  128  Pac.  563. 

HETEROGENEOUS  QUESTIONS 

A  corporation  has  no  authority  to  ac- 
cept subscriptions  to  its  capital  stock  up- 
on special  terms,  where  the  terms  are 
such  as  to  constitute  a  fraud  upon  other 
subscribers,  or  upon  persons  who  become 
creditors  of  the  corporation.  Meholin  v. 
Carlson,  17  Ida.  742,  755;  134  Am.  St.  Rep. 
286;   107  Pac.  755. 

A  secret  agreement  by  which  the  pur- 
chaser of  stock  from  a  corporation  is  to 
get  an  advantage  over  other  stockholders, 
such  as  that  he  shall  not  pay  the  purchase 
price  for  his  stock,  is  void,  and  constitutes 
no  defense  to  an  action,  brought  by  the 
receiver  of  an  insolvent  corporation,  to 
recover  the  purchase  price  of  the  stock. 
Meholin  v.  Carlson,  17  Ida.  742,  754;  134 
Am.  St.  Rep.  286;   107  Pac.  755. 

The  personal  liability  of  a  stockholder 
is  fixed,  and  is  limited  to  the  full  amount 
unpaid  upon  the  par  or  face  value  of  the 
stock  or  shares  owned  by  him.  Wall  v. 
Basin  Min.  Co.,  16  Ida.  313,  324;  22  L.  R. 
A.,  N.  S.,  1013;   101  Pac.  733. 

A  suit  to  recover  the  purchase  price  of 
corporate  stock  may  be  maintained  by 
the  receiver  of  a  bank.    Meholin  v.  Carl- 
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son,   17  Ida.   742,   765;    134   Am.   St.  Rep. 
6;  107  Pac.  755. 

§  2747 

CROSS-REFERENCES 

Transfer  taxes  upon  inheritances.  See 
note  ante,  §  1873. 

Shares  of  stock  in  a  corporation  are 
personalty  and  descend  according  to  the 
laws  of  the  state  where  the  owner  was 
domiciled  when  he  died;  the  certificates, 
which  constitute  evidence  of  ownership, 
are  transferred  according  to  the  laws  of 
the  state  wThere  the  corporation  was 
organized.  State  (ex  rel.  Peterson)  v. 
Dunlap,  28  Ida.  784;   156  Pac.  1141. 

§2750 

CROSS-REFERENCES 

Assessments  by  directors  of  corpora- 
tions.   See  note  post,  §  2769. 

CONSTRUCTION  OF  SECTION 

This  section  authorizes  the  directors 
of  a  corporation,  after  one-fourth  of  the 
capital  stock  has  been  subscribed,  to  levy 
and  collect  assessments  upon  the  sub- 
scribed capital  stock  thereof  for  the  pur- 
pose of  paying  obligations,  conducting 
business,  or  paying  debts.  Wall  v.  Basin 
Min.  Co.,  16  Ida.  313,  329;  22  L.  R.  A., 
N.  S.,  1013;   101  Pac.  733. 

POWER  TO  MAKE  CONTRACTS 

A  corporation  is  not  prohibited  from 
making  a  contract  with  its  stockholders 
that  their  stock  shall  be  non-assessable; 
and,  if  it  does  so,  as  by  printing  across 
the  face  of  the  certificate  the  words  "full 
paid  and  non-assessable,"  the  corporation 
is  bound  by  its  contract,  and  can  not 
assess  the  stock.  Wall  v.  Basin  Min.  Co., 
16  Ida.  313,  337;  22  L.  R.  A.,  N.  S.,  1013; 
101  Pac.  733. 

ASSESSMENTS 

The  levy  of  assessments  against  stock 
fully  paid  up  is  a  proceeding  in  rem,  by 
which  the  stock  may  be  sold,  but  no  per- 
sonal liability  attaches  to  the  stockholder 
for  any  deficiency  arising  from  the  sale. 
Wall  v.  Basin  Min.  Co.,  16  Ida.  313,  328; 
22  L.  R.  A.,  N.  S.,  1013;   101  Pac.  733. 

The  statutes  of  this  state  clearly  em- 
power a  corporation  not  only  to  levy  as- 
sessments or  calls  for  installments  of  un- 
paid portions  of  the  subscribed  capital 
stock,  but  also  to  levy  assessments  upon 


fully  paid-up  stock  for  the  purposes  enu- 
merated in  the  statute.  Wall  v.  Basin 
Min.  Co.,  16  Ida.  313,  320;  22  L.  R.  A., 
N.  S.,  1013;  101  Pac.  733. 

The  word  "assessment"  and  the  words 
"call"  or  "installments"  are  often  used 
interchangeably  in  the  statute;  but 
strictly  speaking,  the  word  "assessment" 
means  a  demand  upon  stockholders  for 
payments  above  the  par  value  of  their 
stock  to  meet  the  money  demands  of 
creditors  of  the  corporation;  while  the 
word  "call"  or  "installments"  means  the 
action  of  the  board  of  directors  of  the 
corporation  demanding  the  payment  of  all 
or  of  a  portion  of  unpaid  subscriptions. 
Wall  v.  Basin  Min.  Co.,  16  Ida.  313,  324; 
22  L.  R.  A.,  N.  S.,  1013;  101  Pac.  733. 

Annotations  to  identical  statutory  pro- 
visions.   Kerr's  Cyc.  Civ.  Code,  §  331. 

§2751 

CROSS-REFERENCES 

Power  to  levy  assessments.  See  note 
ante,  §  2750. 

Annotations  to  identical  statutory  pro- 
visions.   Kerr's  Cyc.  Civ.  Code,  §  332. 

§2752 

CROSS-REFERENCES 

Power  to  levy  assessments.  See  note 
ante,  §  2750. 

Annotations  to  identical  statutory  pro- 
visions.  Kerr's  Cyc.  Civ.  Code,  §  333. 

§2754 
Amended.    Laws  of  1909,  p.  157. 

§  2763 

Amended.    Laws  of  1909,  p.  157. 

§2766 

Where  it  was  part  of  the  contract  be- 
tween a  corporation  and  its  promoters 
that  the  stock  to  be  given  these  was  to 
bear  a  printed  notice  that  it  was  assess- 
able, up  to  25  cents  a  share,  before  any 
other  stock  should  be  subject  to  taxation, 
the  fact  that  the  corporation  and  its  of- 
ficers fraudulently  neglected  and  declined 
so  to  have  this  printed  on  such  stock  is 
no  defense  in  a  suit  to  enjoin  the  sale  for 
delinquent  assessments  of  stock  sold  by 
the  corporation  to  its  holder  upon  repre- 
sentations relative  to  the  promoters'  stock 
being  first  liable  to  assessment,  but  which 
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stock  was  afterwards  assessed  without 
the  assessment  of  the  promoters'  stock 
first  having  been  made.  Mantle  v.  Jack 
Waite  Min.  Co.,  24  Ida.  613,  623;  135  Pac. 
854;  136  Pac.  1130. 

§2768 

If  an  assessment  levied  by  a  corpora- 
tion is  in  the  nature  of  a  call  for  the  un- 
paid portion  of  the  par  value  of  stock, 
the  corporation  may  elect  to  waive  the 
sale  and  proceed  by  action  to  recover  the 
amount  of  the  assessment.  Wall  v.  Basin 
Min.  Co.,  16  Ida.  313,  328;  22  L.  R.  A., 
N.  S.,  1013;  101  Pac.  733. 

§2769 

Amended.    Laws  of  1909,  p.  157. 

CROSS-REFERENCES 

Personal  liability  of  stockholders.  See 
ante,  §  2745. 

HETEROGENEOUS  QUESTIONS 

This  section,  as  amended  in  1909,  au- 
thorizes the  directors  of  corporations  to 
borrow  money  for  their  corporations  and 
to  issue  mortgages,  to  secure  it,  on  the 
corporate  property,  without  submitting 
the  question  to  the  stockholders.  Hobbs 
v.  Twin  Falls  Canal  Co.,  24  Ida.  380,  395; 
133  Pac.  899. 

When  a  corporation  enters  into  a  con- 
tract not  authorized  by  its  corporate  grant 
or  the  statute,  the  doctrine  of  ultra  vires 
can  not  be  raised  by  the  person  with 
whom  it  has  dealt,  as  a  means  of  avoiding 
his  obligation,  after  the  corporation  has 
become  insolvent.  Meholin  v.  Carlson,  17 
Ida.  742;  134  Am.  St.  Rep.  286;  107  Pac. 
755. 

The  word  "assessments,"  as  used  in  the 
seventh  subdivision  of  this  section,  is  dis- 
tinguished from  "calls"  or  "installments," 
and  means  assessments  upon  full-paid 
stock,  as  distinguished  from  calls  or  in- 
stallments for  portions  of  unpaid  subscrip- 
tions. Wall  v.  Basin  Min.  Co.,  16  Ida.  313, 
325;  22  L.  R.  A.,  N.  S.,  1013;  101  Pac.  733. 

By  authorizing  any  corporation  "as 
such"  to  "purchase,  own,  vote,  sell,  or 
hypothecate  the  stock  and  bonds  of  other 
corporations,  the  legislature  did  not,  in 
the  amendment  to  the  section  passed  in 
1909,  intend  to  confer  a  general  grant 
of  power,  wholly  irrespective  of  the  pur- 
pose for  which  the  corporation  might  be 


organized.     Riley   v.    Callahan   Min.   Co., 
28  Ida.  525;  155  Pac.  665. 

§2775 

CROSS-REFERENCES 

Best  evidence  required.  See  Rev.  Codes, 
§  5999. 

HETEROGENEOUS  QUESTIONS 

Where  the  verity  of  the  records  of  a 
corporation  is  attacked  by  minority  stock- 
holders, who  deny  that  the  transactions, 
purported  to  be  recorded  therein,  ever  oc- 
curred, and  they  contend  that  the  true 
minutes  of  a  given  meeting  show  the  very 
contrary  of  that  appearing  on  the  official 
record,  parol  evidence  is  admissible  to 
show  what  actually  occurred  at  such  meet- 
ing. Just  v.  Idaho  Canal  etc.  Co.,  16  Ida. 
639,  659;  133  Am.  St.  Rep.  140;  102  Pac. 
381. 

§2784 

Amended.    Laws  of  1909,  p.  8. 


Section,   as   amended,   repealed, 
of  1912,  special  session,  p.  13. 


Laws 


§§  2785,  2786 

Repealed.  Laws  of  1912,  special  ses- 
sion, p.  13. 

§2787 

No  limit  is  put  upon  the  court's  power 
in  appointing  trustees  and  receivers,  in 
case  of  a  foreign  corporation  owning  land, 
contracting,  and  doing  business,  all  within 
this  state,  and  becoming  insolvent  mean- 
while, and  unable  to  pay  its  creditors; 
such  corporation  can  be  sued  in  the  state 
courts,  these  having  jurisdiction  by  reason 
of  the  corporation's  having  appointed  an 
agent  within  the  state  and  a  principal 
place  of  business.  Rowe  v.  Stephens,  25 
Ida.  237,  247;  137  Pac.  159. 

§2792 

Amended.    Laws  of  1915,  p.  270. 

CROSS-REFERENCES 

Filing  of  articles  by  domestic  corpora- 
tion.    See  Rev.  Codes,  §  2719. 

Requirements  as  to  non-resident  cor- 
porations.   See  Rev.  Codes,  §  2939. 

Foreign  corporation,  designating  agent. 
See  Rev.  Codes,  §  2792. 

Liability  of  foreign  corporation  to  at- 
tachment.   See  Rev.  Codes,  §  4302. 
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Limitation  of  actions  on  note,  against 
individual  signing  as  officer  of  foreign 
corporation.     See  note  post,   §  4054. 

CONSTRUCTION  OF  SECTION 

This  section  is  mandatory,  and  any  con- 
veyance made  to  a  foreign  corporation 
that  has  failed  to  comply  with  it  is  null 
and  void.  Dickens-West  Min.  Co.  v.  Cres- 
cent Min.  &  Mill.  Co.,  26  Ida.  153,  159; 
141  Pac.  566. 

This  statute  is  merely  an  amplification 
of  the  provisions  of  section  10  of  article 
11  of  the  constitution;  the  constitu- 
tional and  statutory  provisions  with  ref- 
erence to  the  qualifications  of  a  foreign 
corporation  to  do  business  in  this  state  are 
mandatory,  and  must  be  complied  with 
to  enable  such  corporation  to  maintain 
an  action  in  the  courts  of  this  state  to 
enforce  its  contracts.  Tarr  v.  Western 
L.  &  C.  Co.,  15  Ida.  741,  747;  21  L.  R.  A., 
N.  S.,  707;  99  Pac.  1049. 

The  requirements  of  this  section  are 
substantially  the  same  as  are  imposed 
upon  like  domestic  corporations;  there  is, 
therefore,  no  discrimination,  and  no  vio- 
lation of  any  contract,  although  such  for- 
eign corporation  was,  at  the  time,  law- 
fully doing  business  within  the  state  at 
the  time  that  additional  requirements 
were  exacted  of  it,  where  such  require- 
ments were  not  different  from  those  ap- 
plicable to  like  domestic  corporations. 
Tarr  v.  Western  L.  &  S.  Co.,  15  Ida.  741, 
749,  754;  21  L.  R.  A.,  N.  S.,  707;  99  Pac. 
1049. 

"DOING  BUSINESS"  IN  THIS  STATE 

A  foreign  corporation  is  not  entitled 
to  do  business  in  this  state  until  it  has 
made  the  filings  required  by  this  section. 
Dickens-West  Min.  Co.  v.  Crescent  Min. 
&  Mill.  Co.,  26  Ida.  153,  159;  1.41  Pac.  566. 

A  foreign  corporation  which  fails  to 
comply  with  the  statutory  requirements, 
as  to  filing  its  articles,  designating  an 
agent,  etc.,  may  not  sue  in  this  state  for 
the  breach  of  a  contract  entered  into  dur- 
ing the  time  of  such  non-compliance;  but 
this  does  not  mean  that  it  can  not  main- 
tain a  suit  to  protect  its  title  to  property 
in  this  state  validly  acquired.  Junction 
Placer  Min.  Co.  v.  Reed,  28  Ida.  219;  153 
Pac.  564. 

If  a  real  estate  mortgage  was  assigned 
and  transferred  to  a  foreign  corporation, 
before  its  maturity,  its  foreclosure  in  this 


state  is  not  "doing  business"  here.  The 
Diamond  Bank  v.  Van  Meter,  19  Ida.  225, 
228;   113  Pac.  97. 

The  mere  purchase  at  execution  sale 
of  real  property,  in  satisfaction  of  a 
judgment  procured  by  a  foreign  corpora- 
tion on  an  interstate  transaction,  is  not  in 
itself  "doing  business  in  this  state";  a 
foreign  corporation,  engaged  in  interstate 
business,  is  not  prohibited  from  taking 
title  under  judicial  process  in  the  collec- 
tion of  a  debt,  where  the  corporation  is 
not  otherwise  "doing  business"  in  this 
state.  Foore  v.  Simon  Piano  Co.,  18  Ida. 
167,  179;  108  Pac.  1038;  Bonham  Nat. 
Bank  v.  Grimes  Pass  etc.  Min.  Co.,  18 
Ida.  629,  634;  111  Pac.  1078. 

The  amendment  of  this  section  in  1903, 
whereby  a  foreign  corporation  was  re- 
quired to  comply  with  certain  conditions 
in  order  to  make  legal  its  business  deal- 
ings, did  not  make  void  a  mortgage,  given 
to  a  foreign  corporation,  on  land  in  Idaho, 
though  such  corporation  had  not  com- 
plied with  the  conditions  named;  such 
corporation  could  have  enforced  the  mort- 
gage in  the  appropriate  federal  court. 
Colby  v.  Cleaver,  169  Fed.  206,  207.  (Cit- 
ing Rev.  St.  Idaho,  §  2653.) 

Unlike  many  other  states,  Idaho  has  no 
statute  providing  that  a  corporation, 
whether  domestic  or  foreign,  has  for  its 
residence  the  county  in  which  it  does  its 
business;  but  foreign  corporations  that 
have  complied  with  the  constitution  and 
laws  of  this  state  have  all  the  rights  and 
privileges  of  domestic  corporations. 
Smith  v.  Inter-Mountain  Auto  Co.,  25  Ida. 
212,  215;  136  Pac.  1125. 

Place  of  doing  business  as  residence. 
7  R.  C.  L.,  140. 

CONVEYANCES 

One  who  has  sold  and  conveyed  real 
estate,  and  has  received  its  purchase 
price,  is  estopped  to  deny  the  capacity 
of  a  foreign  corporation  to  take  and  hold 
the  title  to  such  realty,  on  the  ground 
that  such  corporation  has  not  filed  its 
articles  and  designated  an  agent,  in  con- 
formity with  this  section.  Keating  v. 
Keating  Min.  Co.,  18  Ida.  660,  671;  112 
Pac.  206. 

Where  a  foreign  corporation  was  or- 
ganized January  26,  1906;  where  deeds 
conveying    certain    mining    claims    to    it 
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were  dated  April  21,  1906;  and  where 
filings  required  by  the  statute  were  made 
within  three  months  of  the  date  of  such 
deeds,  the  conveyances  are  not  void. 
Pennsylvania  etc.  Min.  Co.  v.  Gallagher, 
19  Ida.  101,  105;   112  Pac.  1044. 

ACTIONS 

Though  a  foreign  corporation  may  make 
a  contract  before  obtaining  the  neces- 
sary certificate  of  compliance  with  the 
local  law,  this  section  does  not  make  the 
contract  void;  the  corporation,  in  a 
proper  case,  may  enforce  it  in  the  federal 
courts.  Continental  etc.  Sav.  Bank  v. 
Corey  Bros.  Const.  Co.,  208  Fed.  976,  980; 
126  C.  C.  A.  64. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Right  to  cancellation  of  contract  made 
with  foreign  corporation,  because  it  has 
not  complied  with  the  laws  entitling  it  to 
do  business  within  the  state.   21  L.  R.  A., 

N.  S.,  707. 

Liability  of  foreign  corporation,  which 
has  complied  with  conditions  of  doing 
business  in  state,  to  attachment  as  non- 
resident.    L.  R.  A.  1915D,  116. 

§2794 

Amended.    Laws  of  1911,  p.  28. 

Act  amending,  as  amended.  Laws  of 
1915,  p.  49. 

§2796 

CROSS-REFERENCES 

Obstruction  of  stream  as  a  question  of 
fact.    See  note  post,  §  2798. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Waters;  relative  rights  and  duties  of 
those  maintaining  bridges  across  streams 
and  those  floating  logs  therein.  38  L.  R. 
A.,  N.  S.,  114. 

§2798 

HETEROGENEOUS  QUESTIONS 

Stream  disturbed  by  construction  of 
road  must  be  restored  to  former  state,  as 
nearly  as  possible.  Idaho  etc.  R.  R.  Co. 
v.  Post  Falls  etc.  Co.,  20  Ida.  695,  707; 
38  L.  R.  A.,  N.  S.,  114;  119  Pac.  1098;  2 
N.  C.  C.  A.  411. 

Whether  a  railroad  company,  in  bridg- 
ing a  stream,  has  unreasonably  and  un- 
necessarily impaired  or  obstructed  navi- 


gation is  a  question  of  fact.  Idaho  etc. 
R.  R.  Co.  v.  Post  Falls  etc.  Co.,  20  Ida. 
695,  707;  38  L.  R.  A.,  N.  S.,  114;  119  Pac. 
1098;    2  N.  C.  C.  A.  411. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Waters;  relative  rights  and  duties  of 
those  maintaining  bridges  across  streams 
and  those  floating  logs  therein.  38  L.  R. 
A.,  N.  S.,  114. 

§2807 

CROSS-REFERENCES 

Liability  for  injury  where  right  of  way 
has  been  granted.    See  note  ante,  §  2238. 

§2809 

HETEROGENEOUS  QUESTIONS 

The  requirements  of  this  section,  that 
a  railroad  company  shall  not  collect  toll 
or  fare  from  a  passenger  when  it  fails, 
neglects,  or  refuses  to  deliver  to  the  pas- 
senger a  check  for  his  baggage,  is  valid 
and  binding  upon  such  company  as  a 
part  of  the  penalty  for  its  failure  and 
neglect  to  comply  with  the  statute,  and 
is  in  no  sense  a  taking  of  property  with- 
out due  process  of  law,  within  the  inhibi- 
tion of  the  fourteenth  amendment  to  the 
constitution  of  the  United  States.  Tarr  v. 
Oregon  Short  Line  R.  R.  Co.,  14  Ida.  192, 
202;  125  Am.  St.  Rep.  151;  93  Pac.  957. 
(Citing  Rev.  St.  1887,  §  2674.) 

If  the  check  provided  for  by  this  sec- 
tion is  refused  on  demand  therefor,  the 
railroad  company  is  liable  in  the  sum  of 
twenty  dollars  to  such  person,  and,  in  ad- 
dition thereto,  can  not  collect  any  fare  or 
toll  from  such  passenger.  Tarr  v.  Oregon 
Short  Line  R.  R.  Co.,  14  Ida.  192,  200;  125 
Am.  St.  Rep.  151;  93  Pac.  957.  (Citing 
Rev.  St.,  §  2674.) 

§2810 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Liability  of  carrier  for  injury  to  pas- 
senger caused  by  train  being  struck  by 
object  falling  from  bank  on  side  of  track. 
Ann.  Cas.  1912C,  440. 

§2814 

Repealed.    Laws  of  1911,  p.  706. 

CONSTRUCTION  OF  SECTION 

There  is  a  question  as  to  whether  or 
not   this    section    has    been    repealed    by 
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§  2815,  post.  Bernardi  v.  Northern  Pac. 
Ry.  Co.,  18  Ida.  76,  80;  27  L.  R.  A.,  N.  S., 
796;  108  Pac.  542. 

The  words  "private  property"  have  no 
reference  to  the  title  as  between  the 
private  owner  and  the  government  of  the 
United  States,  but  relate  solely  to  the 
railroad  corporation  and  the  private 
owner;  as  between  a  railroad  company 
and  a  homestead  entryman,  the  latter, 
after  entry,  is  the  owner,  and  the  home- 
stead entry  is  private  property.  Fall 
Creek  Sheep  Co.  v.  Walton,  24  Ida.  760, 
768;  Ann.  Cas.  1915C,  1252;   136  Pac.  438. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Duty  of  railroad  company  to  fence 
right  of  way  within  limits  of  city,  town, 
or  village.   27  L.  R.  A.,  N.  S.,  796. 

§2815 

Amended.    Laws  of  1911,  p.  706. 

CONSTRUCTION  OF  SECTION 

This  section  was  enacted  for  the  pro- 
tection of  the  public  in  rural  and  farm 
communities;  a  railroad  company  is  not 
required  to  fence  its  track,  where  the 
road  passes  through  a  narrow  canyon 
with  high  precipitous  mountains  on  either 
side,  and  within  the  limits  of  an  unin- 
corporated village.  Bernardi  v.  Northern 
Pac.  Ry.  Co.,  18  Ida.  76,  84;  27  L.  R.  A., 
N.  S.,  796;  108  Pac.  542. 

The  language,  "where  the  same  passes 
through,  along,  or  adjoining  inclosed  or 
cultivated  fields  or  inclosed  lands,"  refers 
to  country  districts,  where  the  railroad 
runs  along  adjoining,  or  through  culti- 
vated fields  or  inclosed  lands;  it  was  not 
intended  to  apply  to  a  municipality  or 
town,  whether  incorporated  or  not,  unless 
the  municipality  is  so  extended  as  to  in- 
clude cultivated  fields  or  inclosed  lands 
other  than  residence  lots.  Bernardi  v. 
Northern  Pac.  Ry.  Co.,  18  Ida.  76,  81;  27 
L.  R.  A.,  N.  S.,  796;  108  Pac.  542. 

In  enacting  this  section,  as  amended  in 
1911,  the  legislative  intent  was  to  apply 
the  provisions  to  livestock  killed  on  a 
line  of  railway  at  places  where  the  com- 
pany is  required  to  fence,  and  not  to  con- 
fine the  application  to  stock  killed  at 
crossings.  Yates  v.  Camas  Prairie  R.  R. 
Co.,  22  Ida.  802,  805;  128  Pac.  545. 


HETEROGENEOUS  QUESTIONS 

Evidence  in  an  action  to  recover  the 
value  of  a  horse,  alleged  to  have  been 
killed  by  the  defendant  railway  company 
at  a  place  where  the  company  was  re- 
quired to  fence  its  right  of  way,  held  suf- 
ficient to  support  a  verdict  against  the 
defendant.  Monical  v.  Northern  Pac.  Ry. 
Co.,  19  Ida.   150,  151,   152;    112  Pac.   764. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Duty  of  railroad  company  to  fence  right 
of  way  within  limits  of  city,  town,  or 
village.     27  L.  R.  A.,  N.  S.,  796. 

§  2816 

CONSTRUCTION  OF  SECTION 

It  was  intended  that  this  section  should 
apply  to  great  stretches  of  country,  tra- 
versed by  railroads,  but  not  cultivated  or 
inclosed  and  designated  as  "desert  and 
other  unoccupied  territory";  it  was  not 
intended  to  apply  to  such  lands  as  are 
included  in  §  2815,  ante.  Brown  v.  Oregon 
Short  Line  R.  R.  Co.,  20  Ida.  364,  367; 
118  Pac.  768. 

It  was  not  intended  by  this  section  to 
require  a  railroad  company  to  erect  gates 
in  places  where  its  track  is  not  fenced 
nor  required  to  be  fenced.  Brown  v.  Ore- 
gon Short  Line  R.  R.  Co.,  20  Ida,  364,  367; 
118  Pac.  768. 

§§  2817,  2818 

Amended.    Laws  of  1911,  p.  706. 

§2819 

In  order  that  a  railroad  company  may 
be  made  liable  for  double  the  value  of  ani- 
mals killed  on  its  right  of  way,  the  plain- 
tiff must  show  more  than  the  ownership 
of  the  animals,  their  value,  the  killing  by 
the  company,  and  the  latter's  failure  to 
comply  with  the  statute  requiring  it  to 
keep  a  book  for  the  recording  of  such 
killings;  the  plaintiff  must  allege  and 
prove  that  the  killing  occurred  through 
the  company's  negligence.  Wilson  v. 
Oregon  Short  Line  R.  R.  Co..  28  Ida.  54; 
152  Pac.  1062. 

§2821 

CONSTRUCTION  OF  SECTION 

This  section  does  not  limit  the  liability 
of  a  railroad  company  to  damages  for  in- 
juries which  result  from  the  failure  to 
ring   the   bell   or   blow   the   whistle,    but 
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declares  absolutely  that  where  the  bell  is 
not  rung  or  the  whistle  blown  and  dam- 
ages are  sustained,  the  company  is  an- 
swerable. Wheeler  v.  Oregon  R.  R.  etc. 
Co.,  16  Ida.  375,  393;  102  Pac.  347. 

HETEROGENEOUS  QUESTIONS 

A  railway  company  must  have  each  of 
its  locomotives  equipped  with  a  bell 
weighing  at  least  20  pounds,  and  this 
must  be  rung  at  a  point  at  least  80  rods 
from  any  highway  the  locomotive  is  ap- 
proaching, and  be  kept  ringing  until  after 
the  crossing  is  effected;  if  this  duty  is 
observed  the  company  has  a  right  to 
assume  that  persons  on  the  highway  will 
look  and  listen.  Burrow  v.  Idaho  etc.  R.  R. 
Co.,  24  Ida.  652,  662;  135  Pac.  838. 

The  failure  of  the  railroad  company 
to  comply  with  this  section  is  negligence 
per  se,  negligence  in  law,  and  a  plaintiff 
makes  out  his  case  by  showing  the  negli- 
gence or  non-compliance  of  the  company 
and  the  injury;  but  the  defendant  is  not 
precluded  from  showing  contributory  neg- 
ligence on  the  plaintiff's  part,  and  that 
he  is  not,  by  reason  thereof,  entitled  to 
recover.  Wheeler  v.  Oregon  R.  R.  etc.  Co., 
16  Ida.  375,  395;  102  Pac.  347. 

§2822 

Amended.    Laws  of  1911,  p.  620. 

§2838 

HETEROGENEOUS  QUESTIONS 

Laws  applicable  to  water  corporations, 
furnishing  water  to  cities  and  towns,  were 
not  intended  to  apply  to  corporations  fur- 
nishing water  for  irrigation  purposes. 
MacCammelly  v.  Pioneer  Irr.  District,  17 
Ida.  415,  420;   105  Pac.  1076. 

Where  the  predecessors  of  a  water 
company,  in  a  city,  had  been  given  a 
franchise  to  use  the  streets  of  such  city 
for  the  construction  of  a  water  system, 
without  any  specification  as  to  the  dura- 
tion of  the  grant,  such  predecessors  had  a 
mere  license,  revocable  by  the  city  at 
will;  the  city  was  therefore  not  deprived 
of  the  right  to  terminate  the  privilege 
at  any  time  and  to  impose  upon  the  water 
company,  which  had  succeeded  to  such 
privilege  by  purchase,  the  obligation  of 
paying  a  monthly  license  fee  for  using 
the  streets  of  the  city.  Boise  City  v.  Boise 
Artesian  H.  &  C.  Water  Co.,  186  Fed.  705, 
710;  108  C.  C.  A.  523.  (Citing  Rev.  St. 
Idaho,  §  2710.) 


Where  a  city  grants  to  individuals,  for 
an  indefinite  term,  the  right  to  lay  a 
water-distributing  system  in  its  streets, 
with  the  right  to  repair  the  pipes  of  such 
system,  such  grant,  if  affected  at  all  by 
this  section,  is  not  thereby  rendered  in- 
effective; at  most,  such  grant  is  limited 
to  a  term  of  fifty  years.  Boise  A.  H.  &  C. 
Water  Co.  v.  Boise  City,  230  U.  S.  84,  92; 
57  L.  ed.  1400;  33  Sup.  Ct.  Rep.  997. 

§2839 

Amended.    Laws  of  1913,  p.  138. 
Repealed.    Laws  of  1913,  pp.  247,  296. 

CROSS-REFERENCES 

Distinction  between  corporations  fur 
nishing  water.   See  note  ante,  §  2838. 

FRANCHISE  TO  SUPPLY  WATER 

A  water  company,  having  a  franchise  to 
supply  water,  must,  for  a  reasonably  uni- 
form compensation,  to  be  established  as 
herein  provided,  serve  all  persons,  with- 
out distinction  or  discrimination,  who  pay 
the  rate  established  and  comply  with  its 
reasonable  rules  and  regulations.  Hatch 
v.  Consumers  Co.,  17  Ida.  204,  221;  40 
L.  R.  A.,  N.  S.,  263;  104  Pac.  670. 

Under  the  franchise  granted  by  the 
city  of  Coeur  d'Alene,  to  the  Consumers 
Company,  to  occupy  the  streets  and  alleys 
of  the  city  for  the  purpose  of  supplying 
the  city  and  its  inhabitants  with  fresh 
water,  it  is  the  duty  of  the  water  com- 
pany to  supply  and  lay  the  laterals  from 
its  main  in  a  street  to  the  line  of  a  con- 
sumer's property  abutting  on  such  street; 
such  laterals  are  the  property  of  the 
water  company,  and  it  can  not,  by  any 
rule  or  regulation,  require  the  consumer 
to  pay  for  the  laterals  and  connections; 
such  a  rule  or  regulation  is  in  conflict 
with  the  statute,  and  charter,  and  fran- 
chise of  the  company.  Hatch  v.  Con- 
sumers Co.,  17  Ida.  204,  212;  40  L.  R.  A., 
N.  S.,  263;  104  Pac.  670. 

APPOINTMENT  OF  COMMISSIONERS 

The  statute  contains  no  provision  re- 
quiring that  the  name  of  the  person  ap- 
pointed as  commissioner  should  appear  on 
the  tax  roll,  or  that  he  should  be  a  holder 
of  property  in  severalty,  if  in  fact  it  is 
shown  that  he  pays  the  taxes  upon  the 
interest  he  has  in  the  property,  although 
the  title  stands  in  the  name  of  another. 
City  of  Pocatello  v.  Murray,  23  Ida.  447, 
455;  Ann.  Cas.  1914C,  1050;   130  Pac.  383. 
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The  appointment  of  commissioners  un- 
der this  section,  which  was  enacted  sub- 
sequent to  the  adoption  of  ordinance  No. 
86,  of  the  city  of  Pocatello,  does  not 
impair  the  obligation  of  a  contract  pre- 
viously executed;  hence,  this  section,  pre- 
scribing the  manner  and  method  of  es- 
tablishing rates  to  be  charged  by  persons 
supplying  water  to  cities  and  towns,  is 
not  unconstitutional  on  the  ground  of 
impairing  the  obligation  of  contracts;  nor 
is  it  unconstitutional  as  depriving  any 
one  of  property  without  process  of  law; 
nor  is  it  unconstitutional  on  the  ground 
that  it  does  not  provide  an  impartial  and 
unprejudiced  tribunal,  because  of  the  fact 
that  it  requires  such  commissioners  to  be 
"taxpayers  of  the  city."  City  of  Poca- 
tello v.  Murray,  21  Ida.  180,  197,  204;  120 
Pac.  812. 

RULES  AND  REGULATIONS 

A  water  company  may  make  and  en- 
force such  reasonable  rules  and  regula- 
tions, for  the  conduct  of  its  business,  the 
protection  and  preservation  of  its  prop- 
erty, and  the  collection  of  its  water 
rentals,  as  are  in  harmony  with  law  and 
consonant  with  justice;  and,  in  so  doing, 
it  may  require  the  consumer  to  pay  rea- 
sonable water  rentals  in  advance;  or,  in 
default  thereof  shut  off  the  water  supply; 
or  it  may  require  a  month's  rent  to  be 
paid  at  the  end  of  the  month;  or,  in  de- 
fault, shut  off  the  water  until  such  time 
as  the  rent  is  paid.  Hatch  v.  Consumers 
Company,  17  Ida.  204,  215;  40  L.  R.  A., 
N.  S.,  263;   104  Pac.  670. 

A  water  company  can  not  enforce  a  rule 
requiring  a  consumer  to  pay  an  old  or 
disputed  bill  for  water  furnished  him  at 
some  previous  time,  or  for  water  fur- 
nished for  some  other  and  independent 
use,  or  at  some  other  place  or  residence, 
or  for  a  separate  and  distinct  transaction 
from  that  for  which  he  is  claiming  and 
demanding  a  water  supply,  as  a  condition 
precedent  to  supplying  him  with  water, 
where  he  tenders  payment  of  the  estab- 
lished water  rate  in  advance  for  the 
service  he  is  demanding.  Hatch  v.  Con- 
sumers Co.,  17  Ida.  204,  216;  40  L.  R.  A., 
N.  S.,  263;  104  Pac.  670. 

A  water  company  is  not  justified  in  as- 
suming that  its  patrons  are  dishonest; 
that  they  will  demand  and  pay  for  a 
month's  water  supply  merely  for  the  pur- 
pose of  entailing  upon  the  company  the 


expense  of  putting  in  laterals  and  service 
connections;  and  that  they  will  thereafter 
refuse  to  take  water,  thereby  discommod- 
ing themselves  and  depreciating  their  own 
property;  the  courts  will  not  base  de- 
cisions upon  such  an  assumption.  Hatch 
v.  Consumers  Co.,  17  Ida.  204,  223;  40  L. 
R.  A.,  N.  S.,  263;  104  Pac.  670. 

WATER  RATES    OR   CHARGES 

The  water  commissioners  have  no  au- 
thority to  fix  rates  or  charges  for  the  con- 
struction or  alteration  of  a  water  com- 
pany's pipes  or  system,  nor  to  establish 
a  rate  for -any  labor,  or  service,  or  mate- 
rial, or  thing,  other  than  for  the  use  of 
water  to  be  furnished  by  the  corporations. 
Hatch  v.  Consumers  Co.,  17  Ida.  204,  212; 
40  L.  R.  A.,  N.  S.,  263;    104  Pac.  670. 

If  a  case  involving  rates  and  charges 
for  water,  is  dismissed  in  a  federal  court, 
on  the  ground  that  the  court  has  no  juris- 
diction of  the  subject-matter,  the  court 
has  no  power  to  determine  or  pass  upon 
any  question  raised  by  the  pleadings  ex- 
cept that  of  its  own  jurisdiction;  and  any 
further  finding  or  holding  of  the  court, 
with  reference  to  the  matters  pleaded,  is 
not  binding  in  a  subsequent  action  in  a 
state  court  between  the  same  parties;  it 
is  not  res  judicata.  City  of  Pocatello  v. 
Murray,  21  Ida.  180,  194;    120  Pac.  812. 

HETEROGENEOUS  QUESTIONS 

Section  referred  to  in  discussing  the 
methods  of  fixing  rates.  Murray  v.  City 
of  Pocatello,  —  Ida.  — ;  226  U.  S.  318, 
322;  57  L.  ed.  239;  33  Sup.  Ct.  Rep.  107, 
affirming  same  case  below.  City  of  Poca- 
tello v.  Murray,  21  Ida.  180;  120  Pac.  812. 

Evidence  sufficient  to  justify  a  finding 
of  the  existence  of  a  contract  between  a 
municipality  and  a  water  company,  with 
reference  to  the  supply  of  water  for  fire 
purposes.  Boise  A.  H.  &  C.  Water  Co.  v. 
Boise  City,  230  U.  S.  84,  97;  57  L.  ed. 
1400;    33  Sup.  Ct.  Rep.  997. 

A  city  can  not  rightfully  insist  that  a 
water  company  is  under  any  obligation  to 
furnish  free  water  for  fire  purposes, 
where  a  charge  for  water  furnished  for 
such  purposes  is  included  in  the  schedule 
of  water  rates,  established  by  the  water 
commissioners  under  the  requirements  of 
the  statute.  Boise  A.  H.  &  C.  Water  Co. 
v.  Boise  City,  230  U.  S.  84,  95;  57  L.  ed. 
1400;    33  Sup.  Ct.  Rep.  997. 
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The  state  may  lawfully  relieve  a  water 
company  from  the  burden  of  a  law  re- 
quiring it  to  furnish  free  water,  in  cities, 
for  fire  purposes;  and,  in  doing  this, 
there  is  no  impairment  of  the  obligation 
of  any  contract,  in  violation  of  the  con- 
stitution. Boise  A.  H.  &  C.  Water  Co.  v. 
Boise  City,  230  U.  S.  84,  94;  57  L.  ed. 
1400;    33  Sup.  Ct.  Rep.  997. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 
What  is  a  tax.    8  Am.  St.  Rep.  506. 

Legal  meaning  of  "taxpayer."  Ann. 
Cas.  1914C,  1057. 

Discontinuing  service  to  compel  pay- 
ment of  water  bills.  40  L.  R.  A.,  N.  S., 
263. 

Right  to  compel  consumer  to  pay  for 
the  connection  with  water  mains.  24  L. 
R.  A.,  N.  S.,  485. 

§2840 

CROSS-REFERENCES 

Distinction  between  corporations  fur- 
nishing water.    See  note  ante,  §  2838. 

HETEROGENEOUS  QUESTIONS 

Rights  of  way  are  granted,  for  the  pur- 
pose of  supplying  cities  and  towns  with 
water,  without  requiring  any  compensa- 
tion whatever.  City  of  Pocatello  v.  Mur- 
ray, 21  Ida.  180,  199;    120  Pac.  812. 

§2841 

CROSS-REFERENCES 

Distinction  between  corporations  fur- 
nishing water.    See  note  ante,  §  2838. 

§2844 

An  irrigation  company,  during  the  pe- 
riod of  its  neglect  to  file,  in  the  proper 
recorder's  office,  the  statement  here  re- 
quired, can  not  make  a  valid  contract  for 
the  conveyance  of  land  or  the  furnishing 
of  water.  McDume  v.  Hayden  etc.  Irr. 
Co.,  25  Ida.  370,  374;    138  Pac.  503. 

§§  2855-2888 
Repealed.    Laws  of  1911,  pp.  732,  781. 

§§  2889-2904 
Repealed.     Laws  of  1911,  pp.   710,  727. 
Repealed.    Laws  of  1913,  p.  589. 


§§  2905-2960 

Repealed.    Laws  of  1911,  pp.  732,  781. 

§§  2955,  2956 

Repealed.    Laws  of  1909,  p.  19. 

§2968 

CROSS-REFERENCES 

Liability  of  stockholders  in  other  than 
banking  corporations.  See  note  ante, 
§  2745. 

§2976 

CROSS-REFERENCES 

Powers  of  corporations.  See  Rev.  Codes, 
§  2769. 

Personal  liability  of  stockholders  of 
corporations  in  general.    See  ante,  §  2745. 

CONSTRUCTION  OF  SECTION 

This  section  does  not  impose  any  pen- 
alty or  forfeiture  for  its  violation,  but  if 
the  bank  violates  it  by  taking  its  own 
capital  stock  as  a  pledge,  the  pledgor 
can  not,  after  the  bank  becomes  insol- 
vent, successfully  plead  the  provisions  of 
this  section  to  defeat  the  foreclosure  of 
his  pledge.  Meholin  v.  Carlson,  17  Ida. 
742,  760;  134  Am.  St.  Rep.  286;  107  Pac. 
755. 

HETEROGENEOUS  QUESTIONS 

Where  a  person  buys  a  new  issue  of 
bank  stock,  but  the  bank  becomes  in- 
solvent and  a  receiver  is  appointed,  who 
sues  to  foreclose  a  pledge  and  to  recover 
on  a  promissory  note  given  as  the  pur- 
chase price  of  said  stock,  and  the  evi- 
dence shows  that  the  stock  certificate 
was  pledged  or  held  as  collateral  security 
for  the  payment  of  the  note,  a  judgment 
for  the  receiver  is  proper;  the  bank,  in 
such  a  case,  has  no  power  to  accept  its 
own  capital  stock  as  collateral;  and,  con- 
ceding that  there  was  a  secret  agreement 
that  the  subscriber  should  not  pay  for  his 
stock,  the  law  avoids  the  secret  under- 
standing but  enforces  the  contract  of  pur- 
chase. Meholin  v.  Carlson,  17  Ida.  742, 
748,  760;  134  Am.  St.  Rep.  286;  107  Pac. 
755. 

Any  secret  agreement  between  a  bank 
and  a  purchaser  of  its  stock,  limiting  the 
purchaser's  liability  on  his  unpaid  sub- 
scriptions, is  void  as  against  corporate 
creditors.  Meholin  v.  Carlson,  17  Ida.  742, 
754;    134  Am.  St.  Rep.  286;    107  Pac.  755. 
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§2979 

CROSS-REFERENCES 

Liability  of  stockholders  in  corpora- 
tions, not  for  banking.  See  note  ante, 
§  2745. 

§2981 

It  is  the  duty  of  the  receiver  of  an  in- 
solvent bank  to  recover,  for  the  benefit  of 
the  creditors,  dividends  declared  by  the 
directors,  and  paid,  without  heeding  this 
provision.  McTamany  v.  Day,  23  Ida.  95, 
103;    128  Pac.  563. 

§  2985 

CROSS-REFERENCES 

Accessories  and  principals.  See  Rev. 
Codes,  §  7697. 

CONSTRUCTION  OF  SECTION 

It  was  the  intention  of  this  section  to 
make  all  of  the  officers  of  an  insolvent 
bank,  who  have  knowledge  of  its  condi- 
tion, answerable  for  the  acts  of  its  em- 
ployees in  receiving  deposits.  State  v. 
Cramer,  20  Ida.  639,  655;    119  Pac.  30. 

HETEROGENEOUS  QUESTIONS 

A  bank  is  "insolvent"  when  it  is  unable 
to  meet  the  demands  made  upon  it  in  the 
usual  and  ordinary  course  of  banking 
business.  State  v.  Cramer,  20  Ida.  639, 
655;    119  Pac.  30. 

If  an  officer  of  an  insolvent  bank,  with 
knowledge  of  its  insolvency,  permits  or 
consents  to  its  receiving  deposits  through 
its  regular  employees,  he  is  criminally 
liable.  State  v.  Cramer,  20  Ida.  639,  653; 
119  Pac.  30. 

An  officer  of  an  insolvent  bank  is  prop- 
erly prosecuted,  under  this  section,  as  a 
principal.  State  v.  Cramer,  20  Ida.  639, 
659;    119  Pac.  30. 

The  distinction  between  accessories 
and  principals  is  abolished;  an  accessory 
is  now  tried  as  a  principal.  State  v. 
Cramer,  20  Ida.  639,  659;    119  Pac.  30. 

Consideration  of  instructions.  State  v. 
Cramer,  20  Ida.  639,  655;    119  Pac.  30. 

§2988 

CROSS-REFERENCES 

Certified  check  as  deposit  on  appeal. 
See  note  post,  §  4778. 


§2990 

CROSS-REFERENCES 

Bank  depositors  as  preferred  creditors. 
See  note  post,  §  5911. 

§3001 

The  legislature,  in  enacting  this  sec- 
tion, had  in  mind  a  double  duty;  one 
owing  to  the  public,  and  one  owing  to  the 
depositors;  in  such  public  duty  was  a 
duty  to  depositors;  the  duty  prescribed 
by  this  section  was  for  the  benefit  of  de- 
positors, although  it  might  not  have  been 
for  their-  sole  benefit;  and  it  was  in- 
tended by  this  section  to  give  the  depos- 
itors a  vested  right  in  the  discharge  of 
the  duty  therein  prescribed;  it  follows 
that  such  interest  will  support  an  action 
by  him.  State  v.  American  Surety  Co., 
26  Ida.  652,  672;    145  Pac.  1097. 

§3004 

This  section  deals  with  conditions 
which  the  legislature  evidently  did  not 
consider  as  reaching  insolvency.  State  v. 
American  Surety  Co.,  26  Ida.  652,  676; 
145  Pac.  1097. 

§3005 

CROSS-REFERENCES 

Liquidation   of   banks. 
§  5911. 


See   note   post, 


Conditions  of  bond.  See  note  ante, 
§191. 

CONSTRUCTION  OF  SECTION 

The  first  clause  of  this  section  deals 
with  conditions  which  the  legislature  evi- 
dently did  not  consider  as  reaching  in- 
solvency, but  the  next  clause  of  the  sec- 
tion does  deal  with  a  condition  of  in- 
solvency and  provides  a  remedy  in  cer- 
tain contingencies.  State  v.  American 
Surety  Co.,  26  Ida.  652,  676;  145  Pac. 
1097. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Liability  of  one  to  whom  an  insolvent 
bank  has  paid  a  check.  50  L.  R.  A.,  N.  S., 
239. 

§3011 

CROSS-REFERENCES 

To  sell  intoxicating  liquors,  social  clubs 


must    have    a    license. 
§  1506. 


See    note    ante, 
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Organization  of  social  club.  County  of 
Ada  v.  Boise  etc.  Club,  20  Ida.  421,  425; 
38  L.  R.  A.,  N.  S.,  101;  118  Pac.  1086. 

§§  3011,  3012 

Amended.     Laws  of  1911,  p.  227. 

§§  3012,  3013 

Amended.    Laws  of  1911,  p.  562. 

§3015 

Repealed.     Laws  of  1911,  p.  562. 

§3040 

CROSS-REFERENCES 

This  section  is  unconstitutional.  Flu- 
harty  v.  Board  of  County  Commrs.,  —  Ida. 
— ;  158  Pac.  320. 

The  act  of  1905,  whereby  county  com- 
missioners may  appropriate  county 
funds,  not  only  to  assist  in  defraying  the 
expenses  of  regular  agricultural  fairs, 
but  also  in  encouraging  horseracing,  is 
in  violation  of  the  constitution  forbid- 
ding a  county  from  becoming  a  member 
of  a  joint-stock  company  or  donating  its 
money,  or  loaning  its  credit,  to  a  private 
corporation.  Fluharty  v.  Board  of 
County  Commrs.,  —  Ida.  — ;  158  Pac.  320. 

§3056 

CROSS-REFERENCES 

When  tax  deed  does  not  convey  water 
right.    See  note  ante,  §  1629. 

APPROPRIATION 

The  right  given  by  a  state  permit  to  ap- 
propriate and  apply  water  to  a  beneficial 
use  may  ripen  into  a  complete  appropria- 
tion or  may  be  defeated  by  the  failure 
of  the  holder  to  comply  with  the  require- 
ments of  the  statute.  Speer  v.  Stephen- 
son, 16  Ida.  707,  716;    102  Pac.  365. 

A  permit  by  the  state  to  construct  cer- 
tain works  and  to  appropriate  and  apply 
water  to  a  beneficial  use  is  not  an  ap- 
propriation of  the  waters  of  the  state;  it 
is  not  real  property  under  the  statute, 
but  is  simply  consent  given  by  the  state 
to  construct  and  acquire  real  property. 
Speer  v.  Stephenson,  16  Ida.  707,  716; 
102  Pac.  365. 

NATURE  OF  WATER  RIGHT 

A  water  right  is  real  estate.  Knowles 
v.  New  Sweden  Irr.  District,  16  Ida.  217, 


225;    101  Pac.  81;    Nielson  v.  Parker,  19 
Ida.  727,  733;    115  Pac.  488. 

Under  the  constitution  and  statutes  a 
water  right  is  real  property,  and  is  an 
appurtenance  to  the  land  irrigated  by 
use  of  the  water.  Paddock  v.  Clark,  22 
Ida.  498,  503;  126  Pac.  1053;  Taylor  v. 
Hulett,  15  Ida.  265,  269;  19  L.  R.  A.,  N.  S., 
535;   97  Pac.  37. 

An  interest  in  a  canal  system  and  in 
the  lands  involved  in  such  system,  and 
in  the  waters  appropriated  for  their  irri- 
gation and  reclamation,  is  real  estate.  N. 
Bennett  Co.  v.  Twin  Falls  L.  &  W.  Co., 
14  Ida.  5,  15;  93  Pac.  789.  (Citing  Rev. 
St.  1887,  §  2825.) 

§3059 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Right  of  tenant  in  common  to  hold  a 
tax  title  adversely  to  his  cotenants.  8 
Ann.  Cas.  988;    17  Ann.  Cas.  1199. 

Right  of  joint  remainderman  in  ex- 
pectancy to  acquire  tax  title  to  property. 
Ann.  Cas.  1913E,  152. 

§  3060 

CROSS-REFERENCES 

Definition  of  community  property.  See 
note  ante,  §§  2679  and  2680. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Liability  of  community  property  to  suc- 
cession tax.    39  L.  R.  A.,  N.  S.,  1107. 

§  3062 

CROSS-REFERENCES 

When  remaindermen  have  only  an  ex- 
pectancy.   See  note  post,  §  3075. 

§3072 

CROSS-REFERENCES 

Contingent  remainder.   See  post,  §  3075. 

§3075 

HETEROGENEOUS  QUESTIONS 

Remaindermen  have  only  an  expec- 
tancy, when.  Wilson  v.  Linder,  18  Ida. 
438,  448;  138  Am.  St.  Rep.  213;  110  Pac. 
274. 

§3076 

The  "Rule  in  Shelley's  Case"  has  been 
abrogated;     the    term    "heirs"    has   been 
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changed  from  a  word  of  limitation  to  one 
of  purchase.  Wilson  v.  Linder,  18  Ida. 
43S,  445;  138  Am.  St.  Rep.  213;  110  Pac. 
274. 

Annotations  to  identical  statutory  pro- 
visions.   Kerr's  Cyc.  Civ.  Code,  §  779. 

§3091 

CROSS-REFERENCES 

Presumption  as  to  passing  of  fee  to 
center  of  street.    See  note  post,  §  3112. 

HETEROGENEOUS  QUESTIONS 

This  presumption  was  in  force  at  the 
time  the  plat  of  Byron's  addition  to  the 
city  of  Boise  was  filed.  Shaw  v.  John- 
ston, 17  Ida.  676,  682;    107  Pac.  399. 

§3092 

This  section  imposes  the  duty  of  giving 
notice  upon  the  coterminous  owner,  and 
not  upon  any  servant;  any  servant  en- 
gaged on  behalf  of  the  master  has  the 
right  to  presume  that  the  property  owner, 
who  has  employed  him  to  do  the  work, 
has  done  that  which  the  statute  requires. 
Zilka  v.  Graham,  26  Ida.  163,  171;  141 
Pac.  639. 

§  3095 

CROSS-REFERENCES 

Descent  of  local  community  property 
of  deceased  non-resident.  See  note  post, 
§  5628. 

So  far  as  creditors  are  concerned,  such 
state  will  deal  with  the  property  of  a 
decedent  within  its  jurisdiction  accord- 
ing to  its  own  laws.  Vansickle  v.  Hazel- 
tine,  —  Ida.  — ;  158  Pac.  326. 

§  3106 

CROSS-REFERENCES 

Transfer  of  community  property  by  hus- 
band alone.     See  Rev.  Codes,  §  2686. 

Where  the  interest  that  a  married 
woman  mortgages  is  not  a  homestead, 
but  separate  real  property,  it  is  not  nec- 
essary for  her  husband  to  join  in  the 
execution  of  the  mortgage.  Booth  Mer- 
cantile Co.  v.  Murphy,  14  Ida.  212,  220; 
93  Pac.  777.    (Citing  Rev.  St.  1887,  §  2921.) 

§3107 

The  provisions  of  this  section  were 
identical  with  the  provisions  of  section 
2922,    Rev.    Stats.    1887,    which    were    re- 


pealed by  the  act  of  March  9,  1903;  and, 
under  the  second  section  of  that  act, 
which  is  now  §  2677,  ante,  the  wife  may 
dispose  of  her  separate  property  without 
the  signature  of  her  husband.  Stewart  v. 
Weiser  Lumber  Co.,  21  Ida.  340,  344;  121 
Pac.  775. 

§§  3107-3109 

Repealed.    Laws  of  1913,  p.  425. 

§  3111 

CROSS-REFERENCES 

Water  becomes  appurtenant  to  land, 
when.    See  note  post,  §  3262. 

HETEROGENEOUS  QUESTIONS 

Where  water  has  been  used  for  irrigat- 
ing land,  and  the  water  right  has  become 
appurtenant  to  the  land  on  which  it  has 
been  used,  such  water  right  will  pass  by 
a  conveyance  of  the  land,  and  a  division 
of  the  land  will  divide  the  appurtenant 
water  right  in  the  same  proportion  as  it 
divides  the  land.  Russell  v.  Irish,  20  Ida. 
194,  198,  201;    118  Pac.  501. 

Annotations  to  identical  statutory  pro- 
visions. Kerr's  Cyc.  Code  Civ.  Proc, 
§  1104. 

§3112 

CROSS-REFERENCES 

Ownership  of  street  by  abutter.  See 
ante,  §  3091. 

PRESUMPTION  IN  DEDICATION 

In  a  dedication  of  streets  and  alleys  to 
the  use  of  the  public,  it  will  not  be  pre- 
sumed that  the  owner  granted  a  greater 
estate  than  that  which  the  public  re- 
quires; this  applies  to  Byron's  addition 
to  the  city  of  Boise;  it  will  not  be  pre- 
sumed that  he  intended  to  convey  to  the 
city,  in  fee,  the  title  to  the  streets;  all 
that  the  public  can  reasonably  be  held  to 
require  in  a  street  is  such  an  estate  as 
will  vest  the  right  to  the  free  and  unob- 
structed use  thereof,  and  an  easement 
will  confer  that  right  as  effectually  as 
an  estate  in  fee;  hence,  the  title  to  the 
lots  bordering  on  the  streets  of  that  city, 
extend  to  the  center  thereof,  though  the 
conveyance  of  such  lots  describes  them 
merely  by  their  numbers.  Shaw  v.  John- 
ston, 17  Ida.  676,  683;    107  Pac.  399. 

§3120 

HETEROGENEOUS  QUESTIONS 

The  implied  covenants  in  a  deed  of 
grant  do  not  include  one  against  an  in- 
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cumbrance  on  the  property  existing  when 
the  grantor  acquired  the  title  to  it,  unless 
he  had  agreed  with  his  grantor  to  pay  it 
off.  Polak  v.  Mattson,  22  Ida.  727,  732; 
128  Pac.  89. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 
Existence  of  private  roadway  as  breach 
of  covenant  against  incumbrances.    Ann. 
Cas.  1913D,  440. 

Existence  of  right  of  way  for  water 
ditch  across  premises  as  breach  of  cove- 
nant against  incumbrances.  Ann.  Cas. 
1912D,  1119. 

§3139 

CROSS-REFERENCES 

Authentication  for  record.  See  note 
post,  §  3153. 

§3142 

CROSS-REFERENCES 

Authentication  for  record.  See  note 
post,  §  3153. 

§3143 

Facts  sufficient  to  authorize  and  re- 
quire a  decree  reforming  a  certificate  of 
acknowledgment  so  as  to  make  it  con- 
form with  the  requirements  of  the  stat- 
ute. Booth  Mercantile  Co.  v.  Murphy,  14 
Ida.  212;  93  Pac.  777.  (Citing  Rev.  St. 
1887,  §  2971.) 

§3149 

CROSS-REFERENCES 

Recording  judgment  affecting  real  prop- 
erty.  See  note  post,  §  4454. 

§  3150 

CROSS-REFERENCES 

Recording  authenticated  judgment.  See 
note  post,  §  4454. 

§3153 

CROSS-REFERENCES 

Security  as  test  of  chattel  mortgage. 
See  note  post,  §  3392. 

An  instrument,  not  excepted  from  the 
requirements  of  the  statute,  can  not  be 
recorded  until  it  has  been  acknowledged, 
or  proved,  in  the  manner  required  by 
this  section,  and  the  acknowledgment  or 
proof  certified  in  the  manner  prescribed. 
Harris  v.  Reed,  21  Ida.  364,  370;  121 
Pac.  780. 


A  contract,  unless  it  belongs  to  an  ex- 
cepted class,  must  be  acknowledged  or 
proved  to  be  entitled  to  record.  Bell  v. 
Shields,  18  Ida.  649,  653;  111  Pac.  1076; 
Church's  Forms  of  Law  and  Business, 
p.  13. 

Annotations  to  statutory  provisions  the 
same,  in  part.  Kerr's  Cyc.  Code  Civ.  Proc, 
1161. 

Annotations  to  analogous  statutory 
provisions.    Kerr's  Cyc.  Civ.  Code,  §  1161. 

§3159 

CROSS-REFERENCES 
Record  as  notice.   See  note  post,  §  4454. 

CONSTRUCTIVE  NOTICE 

The  "conveyance"  that  constitutes  con- 
structive notice  is  a  conveyance  made  by 
the  person  from  whom  such  "subsequent 
purchaser  or  mortgagee"  is  compelled  to 
deraign  his  title;  it  has  no  reference  to 
and  does  not  include  conveyances  made 
by  strangers  to  the  record  title.  Harris 
v.  Reed,  21  Ida.  364,  375;    121  Pac.  780. 

The  "subsequent  purchasers,"  of  whom 
this  section  speaks,  are  those  claiming 
title  under  the  same  grantor;  it  is  to 
these  only  that  the  record  is  constructive 
notice.  Harris  v.  Reed,  21  Ida.  364,  375; 
121  Pac.  780. 

A  recorded  conveyance  of  real  prop- 
erty, which  has  not  been  acknowledged, 
or  proved,  and  certified  as  required  by 
law,  does  not  impart  constructive  notice 
of  its  contents  to  subsequent  purchasers 
and  mortgagees.  Harris  v.  Reed,  21  Ida. 
364,  370;    121  Pac.  780. 

A  recorded  conveyance  of  real  prop- 
erty, to  impart  constructive  notice  of  its 
contents  to  subsequent  purchasers  and 
mortgagees,  must  be  "acknowledged,  or 
proved,  and  certified,"  as  well  as  re- 
corded. Harris  v.  Reed,  21  Ida.  364,  370; 
121  Pac.  780. 

The  record  of  a  written  instrument, 
which  is  not  by  law  entitled  to  be  re- 
corded, does  not  impart  constructive  no- 
tice to  any  one.  Harris  v.  Reed,  21  Ida. 
364,  370;     121  Pac.  780. 

§3160 

HETEROGENEOUS  QUESTIONS 

Applied  in  Blucher  v.  Shaw,  26  Ida. 
497,  501;    144  Pac.  342. 
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One  who  has  notice  or  knowledge  of  a 
previous  sale  of  real  property,  or  who 
has  notice  or  knowledge  of  such  facts 
and  circumstances  as  would  lead  a  rea- 
sonably prudent  man  to  discover  that  a 
previous  sale  had  been  made,  is  not  a 
purchaser  in  good  faith.  Froman  v.  Mad- 
den, 13  Ida.  138,  143;  88  Pac.  894.  (Cit- 
ing Rev.  St.  1887,  sec.  3001.) 

If  a  ditch  and  right  of  way  have  been 
conveyed  for  a  valuable  consideration, 
but  the  deed  remains  unrecorded,  such 
unrecorded  deed  is  void  as  against  a  sub- 
sequent purchase  of  the  property,  where 
the  second  purchaser  has  no  notice  of  the 
outstanding  unrecorded  deed.  Swank  v. 
Sweetwater  Irr.  &  P.  Co.,  15  Ida.  353,  358; 
98  Pac.  297. 

§3163 

CROSS-REFERENCES 

Security  as  test  of  chattel  mortgage. 
See  note  post,  §  3392. 

§3168 

CROSS-REFERENCES 

Questions  of  fact.   See  note  post,  §  3171. 

CONSTRUCTION  OF  SECTION 

This  section  relates  to  personal  prop- 
erty only.  Capital  Lumber  Co.  v.  Saun- 
ders, 26  Ida.  408,  423;  143  Pac.  1178; 
Idaho  Hardware  &  P.  Co.  v.  Saunders,  26 
Ida.  424;    143  Pac.  1183. 

§3169 

CROSS-REFERENCES 

Bulk-sales  law.    See  note  post,  §  3332. 

Distinction  between  assignment  law 
and  insolvency  law.   See  note  post,  §  5884. 

Fraud  is  question  of  fact.  See  note 
post,  §  3171. 

CONSTRUCTION  OF  SECTION 

This  section  substantially  puts  into  our 
statutory  law  the  long  established  rule  of 
the  common  law  upon  the  same  subject. 
Capital  Lumber  Co.  v.  Saunders,  26  Ida. 
408,  423;  143  Pac.  1178;  Idaho  Hard- 
ware &  P.  Co.  v.  Saunders,  26  Ida.  424; 
143  Pac.  1183. 

This  section  was  intended  to  protect 
creditors  against  a  debtor  fraudulently 
conveying  his  property  away  to  any  per- 
son, including  his  wife.  Hank  of  Orofino 
v.  Wellman,  26  Ida.  425,  433;  143  Pac. 
1169. 


HETEROGENEOUS  QUESTIONS 

In  a  suit  to  cancel  a  deed,  as  being 
made  in  fraud  of  creditors,  the  complaint 
is  not  sufficient  if  it  alleges  fraud  and 
notice,  in  respect  to  the  transaction,  only 
as  conclusions  of  law.  Kerns  v.  Wash- 
ington Water  Power  Co.,  24  Ida.  525,  533; 
135  Pac.  70. 

§3170 

CROSS-REFERENCES 

Invalidity  of  transfer  of  personal  prop- 
erty, unaccompanied  by  delivery  of  pos- 
session.   See  note  post,  §  3443. 

HETEROGENEOUS  QUESTIONS 

Where  a  person  clears  land  in  consid- 
eration of  having  the  logs  thereon,  cut 
from  growing  trees,  and  exercises  exclu- 
sive dominion  over  the  logs  from  the  mo- 
ment that  they  become  personal  property, 
though  they  still  remain  on  the  owner's 
land,  from  which  it  is  impracticable  to 
remove  them,  there  is  such  an  immediate 
delivery,  followed  by  such  an  actual 
change  of  possession  as  to  pass  title  to 
the  logs.  In  re  McCartney,  218  Fed.  717, 
718. 

A  manufacturer,  whose  product  a 
dealer  has  for  sale,  can  not  avail  himself 
of  this  section,  in  case  of  the  dealer's 
insolvency,  as  against  a  bona  fide  pur- 
chaser from  the  dealer  who,  for  his  con- 
venience, has  left  the  purchased  article 
temporarily  with  the  dealer,  plainly 
marked  with  his  own  name.  Trousdale  v. 
Winona  Wagon  Co.,  25  Ida.  130,  133;  137 
Pac.  372. 

§3171 

Under  this  section,  the  question  of 
fraudulent  intent,  as  to  transfers  of  prop- 
erty, is  one  of  fact;  delay  and  its  conse- 
quences are  also  questions  of  fact,  re- 
quiring proof;  they  are  not  questions  of 
law.  Capital  Lumber  Co.  v.  Saunders,  26 
Ida.  408,  422;  143  Pac.  1178;  Idaho  Hard- 
ware &  P.  Co.  v.  Saunders,  26  Ida.  424; 
143  Pac.  1183. 

§3181 

CROSS-REFERENCES 

Order  for  sale  of  premises.  See  note 
post,   §  3190. 

§3190 

CROSS-REFERENCES 

Disposal  of  proceeds  of  sale.  See  Rev. 
Codes,  §  3192. 
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Value  of  homestead.     See  Rev.  Codes, 
§  3196. 

HOMESTEAD 

Where  a  wife,  prior  to  the  entry  of  a 
judgment  against  her  husband,  has  de- 
clared a  homestead  for  herself  and  hus- 
band upon  land  on  which  their  home  is 
situated,  claiming  the  same  as  exempt 
from  execution,  which  homestead  right 
is  contested  upon  the  ground  that  the 
value  of  the  homestead  is  more  than  the 
lawful  amount  of  a  homestead  exemption, 
and  a  bankruptcy  court  acquires  jurisdic- 
tion of  the  premises  before  any  final  ac- 
tion is  taken  regarding  the  homestead,  it 
becomes  the  duty  of  such  court  to  deter- 
mine the  time  and  manner  of  setting 
aside  the  homestead  to  the  claimant; 
and,  if  the  homestead  is  worth  more  than 
$5000,  the  exemptioner,  if  he  wishes  to 
keep  the  land,  should  be  required  to  pay 
the  excess  into  the  bankrupt's  estate;  if 
he  is  unable  to  do  that,  or  declines  to  do 
so,  the  land  should  be  sold.  Bank  of  Nez 
Perce  v.  Pindel,  193  Fed.  917,  923;  113 
C.  C.  A.  545. 

§3192 

CROSS-REFERENCES 

Order  for  sale  of  premises.  See  Rev. 
Codes,  §  3190. 

§3196 

CROSS-REFERENCES 

Disposal  of  proceeds  of  sale.  See  Rev. 
Codes,  §  3192. 

§3207 

LOCATION  OF  CLAIM 

A  mining  location  must  be  tied  to  some 
natural  object  or  permanent  monument, 
so  as  to  identify  the  claim;  but  where 
the  location  notice,  describing  the  claim 
and  referring  to  natural  objects  and  per- 
manent monuments,  imparts  knowledge 
of  the  location  of  such  claim  to  a  subse- 
quent locator,  it  is  sufficient.  Flynn 
Group  Min.  Co.  v.  Murphy,  18  Ida.  266, 
277,  278;  138  Am.  St.  Rep.  201;  109  Pac. 
851. 

It  is  essential  that  the  exterior  boun- 
daries of  a  claim  should  be  marked  by 
the  setting  of  posts  and  the  erection  of 
monuments.  Nicholls  v.  Lewis  &  Clark 
Min.  Co.,  18  Ida.  224,  232;  28  L.  R.  A., 
N.  S.,  1029;    109  Pac.  846. 


The  location  notice  is  not  required  to 
describe  the  exterior  boundaries  of  the 
claim.  Flynn  Group  Min.  Co.  v.  Murphy, 
18  Ida.  266,  277;  138  Am.  St.  Rep.  201; 
109  Pac.  851. 

Where  a  claim  is  located  in  good  faith 
and  contains  some  excess  of  ground,  the 
location  is  valid,  except  as  to  the  excess; 
but,  if  the  boundaries  are  made  excessive 
with  fraudulent  intent,  the  claim  is  void. 
Flynn  Group  Min.  Co.  v.  Murphy,  18  Ida. 
266,  276;  138  Am.  St.  Rep.  201;  109  Pac. 
851. 

A  location  in  a  reasonable  excess  of 
the  maximum  area  allowed  by  law,  which 
is  honestly  and  innocently  made,  is  valid 
except  as  to  the  excess;  but,  where  the 
locator  has  purposely  included  within  his 
exterior  boundaries  an  excessive  area 
with  the  fraudulent  intent  of  holding  the 
entire  area  under  one  location,  such  lo- 
cation is  void.  Nicholls  v.  Lewis  &  Clark 
Min.  Co.,  18  Ida.  224,  235;  28  L.  R.  A., 
N.  S.,  1029;    109  Pac.  846. 

It  takes  more  than  a  discovery  and 
more  than  the  posting  of  a  "discovery 
notice"  to  constitute  a  valid  location  of  a 
mining  claim.  Nicholls  v.  Lewis  &  Clark 
Min.  Co.,  18  Ida.  224,  232,  237;  28  L.  R. 
A.,  N.  S.,  1029;  109  Pac.  846. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Effect  of  excessive  location  of  mining 
claim.   28  L.  R.  A.,  N.  S.,  1029. 

§3211 

Amended.    Laws  of  1913,  p.  308. 

The  affidavit  of  the  annual  labor  re- 
ferred to  in  this  section  is  made  prima 
facie  evidence  of  the  performance  of  such 
labor;  but  when  that  prima  facie  evi- 
dence is  met  and  overcome  by  positive 
evidence  that  the  labor  was  not  per- 
formed, then  it  devolves  upon  the  locator 
to  show  by  evidence  of  a  positive  and 
affirmative  nature,  other  than  the  affi- 
davit, that  the  work  was  actually  per- 
formed. Dickens-West  Min.  Co.  v.  Cres- 
cent Min.  &  Mill.  Co.,  26  Ida.  153,  160; 
141  Pac.  566. 

§3223 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Acquiring  title  to  mining  claim  by  ad- 
verse possession.    40  L.  R.  A.,  N.  S.,  817. 
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§3240 

CROSS-REFERENCES 

Irrigation  districts.  See  Rev.  Codes, 
§§  2372-2443. 

Drainage    districts.      See    Rev.    Codes, 

§§  2444-2483. 

Water  and  canal  corporations.  See  Rev. 
Codes,  §§  2838-2844. 

A  water  right  is  real  estate.  See  note 
ante,  §  3056. 

CONSTRUCTION  OF  SECTION 

This  section  was  enacted  to  carry  out 
the  provisions  of  the  constitution,  sec- 
tions 1  and  3  of  article  15,  declaring  the 
use  of  the  water  of  streams  for  irriga- 
tion, etc.,  to  be  public  use.  Marshall  v. 
Niagara  Springs  Orchard  Co.,  22  Ida.  144, 
150;   125  Pac.  208. 

HETEROGENEOUS  QUESTIONS 

The  laws  of  the  state,  authorizing  the 
appropriation  and  diversion  of  waters, 
and  the  granting  of  permits  by  the  state 
engineer,  confer  upon  the  state  the  right 
to  control  the  use  of  such  waters;  but 
there  is  no  authority  for  the  diversion 
and  appropriation  of  the  waters  of  this 
state  for  application  to  a  beneficial  use 
in  another  state.  Walbridge  v.  Robinson, 
22  Ida.  236,  247;  43  L.  R.  A.,  N.  S.,  240; 
125  Pac.  812. 

All  of  the  waters  of  the  state  when 
flowing  in  their  natural  channels,  in- 
cluding the  waters  of  all  natural  springs 
and  lakes  within  the  boundaries  of  the 
state,  are  the  property  of  the  state.  Ben- 
nett v.  Twin  Falls  N.  S.  L.  &  W.  Co., 
27  Ida.  643;  150  Pac.  336. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Right  of  state  to  forbid  the  taking  of 
water  out  of  the  state.  43  L.  R.  A.,  N.  S., 
240. 

§3241 

CONSTRUCTION  OF  SECTION 

This  section  is  the  measurement  of 
water  which  should  be  recognized  by  the 
court  in  entering  a  decree  of  distribu- 
tion of  water;  in  a  controversy  over 
water  rights,  the  court  should  find  the 
date  of  the  appropriation  of  the  respec- 
tive parties,  and  the  quantity  appropri- 
ated and  beneficially  used  by  each  of 
such  parties,  and  determine  the  question 


by  the  statutory  measurement;  it  is  error 
to  make  a  finding  and  decree  that  a 
party  is  entitled  to  "all"  the  waters  that 
flow  in  a  stream,  when  there  is  more 
water  flowing  at  some  seasons  of  the 
year  than  such  party  is  ahle  to  divert  and 
apply  to  a  beneficial  use;  such  decree 
is  ineffectual  because  of  its  uncertainty; 
the  right  to  appropriate  surplus  waters, 
or  unused  waters  of  the  state,  should 
not  be  denied.  Lee  v.  Hanford,  21  Ida. 
327,  331;    121  Pac.  558. 

§3242 

CROSS-REFERENCES 

Two  ways  in  which  to  acquire  water. 
See  note  post,  §  3252. 

First  in  time,  first  in  right.     See  Rev. 
Codes,  §  3245. 

Riparian  rights.   See  note  ante,  §  18. 

Right  acquired  by  water  appropriation. 
See  note  ante,  §  3240. 

Water  right  is  realty.    See  ante,  §  3056. 

§3243 

CROSS-REFERENCES 

Purpose  of  appropriation  of  water  must 
be  beneficial.    See  note  ante,  §  3240. 

§3244 

Amended.    Laws  of  1911,  p.  454. 

§  3245 

CROSS-REFERENCES 

Appropriation  of  waters.  See  ante, 
§  3242. 

Two  ways  in  which  to  acquire  water. 
See  note  post,  §  3252. 

Priority  in  appropriation  of  water.  See 
note  post,  §  3287. 

Water  right  is  realty.    See  ante,  §  3056. 

HETEROGENEOUS  QUESTIONS 

This  section  applies  to  subterranean 
waters.  Bower  v.  Moorman,  27  Ida.  162; 
147  Pac.  496. 

The  state  engineer  has  no  right,  power, 
or  authority  to  interfere  with  vested 
rights  or  to  grant  a  permit  for  the  ap- 
propriation and  diversion  of  the  waters 
of  a  stream,  which  has  already  been 
diverted  and  applied  to  a  beneficial  use. 
Nielson  v.  Parker,  19  Ida.  727,  733;  115 
Pac.  488. 
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AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Priority  of  right  to  use  of  water  of 
irrigation  company.  Ann.  Cas.  1913D, 
625. 

§  3246 

FURNISHING  WASTE  WATER  ONLY 

If  waste  water  only  is  furnished  by  a 
canal  company  to  an  applicant,  under  a 
sale  thereof  or  a  rental  therefor,  the 
same  becomes  a  dedication  only  of  such 
waste  water;  hence,  the  user  thereof  can 
maintain  an  action  against  the  canal 
company  only  to  compel  it  to  furnish 
him  with  such  waste  water,  if  any;  he 
can  not  compel  the  canal  company  to 
furnish  a  perpetual  supply  of  water,  such 
as  is  required  to  be  furnished  to  an  orig- 
inal appropriator.  Gerber  v.  Nampa  etc. 
Irr.  District,  16  Ida.  1,  26;   100  Pac.  80. 

If  a  canal  company  furnishes  an  ap- 
plicant with  waste  water  from  a  drain 
ditch,  supplied  wholly  with  water  wasting 
from  other  lands,  the  user  thereof  can 
not  compel  the  canal  company  to  main- 
tain such  waste  water,  even  though  a 
rental  is  charged  therefor  when  used, 
for  the  rights  of  the  user  depend  wholly 
upon  the  water  wasted  into  the  drain 
ditch  and  his  right  thereto.  Gerber  v. 
Nampa  etc.  Irr.  District,  16  Ida.  1,  27; 
100  Pac.  80. 

§3247 

CROSS-REFERENCES 

Requirement  where  point  of  diversion 
is  changed.    See  note  post,  §  3253. 

CONSTRUCTION  OF  SECTION 

This  section  is  not  in  conflict  with 
§  3264,  post.  Washington  State  Sugar  Co. 
v.  Goodrich,  27  Ida.  26;  147  Pac.  1073. 

CHANGING    POINT    OF    DIVERSION 

A  person  entitled  to  the  use  of  water 
may  change  the  place  of  diversion  if 
others  are  not  injured  thereby.  Bennett 
v.  Nourse,  22  Ida.  249,  253;  125  Pac.  1038. 

Changed  point  of  diversion,  by  person 
entitled  to  water,  is  permissible,  pro- 
vided the  rights  of  others  equally  en- 
titled are  not  thereby  interrupted.  Ben- 
nett v.  Nourse,  22  Ida.  249,  253;  125  Pac. 
1038. 

One  having  a  prior  right  to  the  use  of 
water  can   not   change   the   place   of   di- 


version if  others  are  injured  by  such 
change.  Montpelier  Mill.  Co.  v.  City  of 
Montpelier,  19  Ida.  212,  223,  224;  113 
Pac.  741. 

A  person,  entitled  to  the  use  of  water, 
who,  without  injury  to  others,  has 
changed  the  point  of  diversion,  does  not 
forfeit  his  rights  though  not  having  first 
made  application  to  the  state  engineer. 
Joyce  v.  Rubin,  23  Ida.  296,  306;  130  Pac. 
793. 

§  3249 

In  water  appropriations  and  water  per- 
mits, the  statute  requires  a  statement 
of  the  amount  of  water  to  be  appropri- 
ated at  the  point  of  diversion.  State  v. 
Twin  Falls  Canal  Co.,  21  Ida.  410,  429; 
121  Pac.  1039. 

§3252 

CROSS-REFERENCES 

Permit  can  not  be  granted,  when.  See 
note  ante,  §  3245. 

Water  right  is  realty.    See  ante,  §  3056. 

CONSTRUCTION  OF  SECTION 

This  section  does  not  prevent  the  ac- 
quisition of  water  by  diversion;  it  may 
be  acquired  either  by  diversion  or  by 
pursuing  the  statutory  method;  and  the 
first  in  time  is  the  first  in  right.  Nielson 
v.  Parker,  19  Ida.  727,  731;  115  Pac.  488. 

STATE   CONTROL   OF  WATERS 

At  the  time  the  state  constitution  was 
adopted,  all  of  the  unappropriated  waters, 
at  that  time  were  declared  to  be  public 
waters,  irrespective  of  whose  lands  they 
flowed  over;  hence,  the  state  has  control 
of  the  public  waters  of  the  state,  and 
may  prescribe  rules  and  regulations 
whereby  they  may  be  appropriated. 
Idaho  etc.  Transp.  Co.  v.  Stephenson,  16 
Ida.  418,  429;  101  Pac.  821. 

§3253 

Amended.    Laws  of  1913,  p.  136. 

CROSS-REFERENCES 

Issuance  of  permit.    See  post,  §  3254. 

PERMITS 

The  state  engineer  has  no  right  to 
grant  permits  to  one  man  to  use  another 
man's  property;  his  right  to  grant  per- 
mits is  limited  to  "public  waters"  and 
"the  waters  of  any  natural  stream,  spring 
or  seepage  waters,  or  lakes,  or  other  pub- 
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lie  waters";  he  can  not  grant  a  permit 
to  one  person  to  appropriate  or  divert 
waters  of  another  person,  such  as  those 
accumulating  from  rain  and  melting 
snow.  King  v.  Chamberlin,  20  Ida.  504, 
509;   118  Pac.  1099. 

Where  a  person  made  application  un- 
der this  section,  before  or  after  its 
amendment  in  1913,  to  appropriate  water, 
and  a  permit  was  granted,  but  he  subse- 
quently desired  to  change  the  point  of 
diversion,  it  was  necessary  for  him  to 
comply,  substantially,  with  the  provisions 
of  §  3264,  post.  Washington  State  Sugar 
Co.  v.  Goodrich,  27  Ida.  26;  147  Pac.  1073. 

Where  one  secures  a  permit  under  the 
statute,  and  appropriates  water  under 
such  permit,  it  is  a  statutory  appropria- 
tion, and  any  change  in  the  point  of 
diversion  is  governed  by  the  provisions 
of  the  statute.  Washington  State  Sugar 
Co.  v.  Goodrich,  27  Ida.  26;  147  Pac.  1073. 

§3254 

Amended.    Laws  of  1911,  p.  184. 
Amended.    Laws  of  1915,  p.  289. 

CROSS-REFERENCES 

Effect  of  appropriating  water  under  a 
permit.    See  note  ante,  §  3253. 

PERMITS 

Upon  compliance  by  the  applicant  with 
certain  provisions  of  the  act  concerning 
the  appropriation  of  water,  the  state 
engineer  is  authorized  to  issue  a  permit 
to  him.  Idaho  etc.  Transp.  Co.  v.  Stephen- 
son, 16  Ida.  418,  421;   101  Pac.  821. 

§3256 

Repealed.    Laws  of  1909,  p.  299. 

CROSS-REFERENCES 

Effect  of  appropriating  water  under  a 
permit.    See  note  ante,  §  3253. 

§  3257 

Amended.    Laws  of  1913,  p.  509. 

CROSS-REFERENCES 

Effect  of  appropriating  water  under  a 
permit.    See  note  ante,  §  3253. 

§3258 

Amended.    Laws  of  1913,  p.  340. 

§3260 

Amended.    Laws  of  1913,  p.  134. 


§§  3260,  3261 
Amended.    Laws  of  1915,  p.  216. 

§3262 

CROSS-REFERENCES 

Passing  of  water  right  with  convey- 
ance of  land.    See  note  ante,  §  3111. 

HETEROGENEOUS  QUESTIONS 

Where  water  has  been  used  continu- 
ously, for  more  than  fifteen  years,  in 
irrigating  and  cultivating  land,  the  wrater 
becomes  appurtenant  to  the  land,  and 
can  not  thereafter  be  denied  to  the  land 
so  long  as*  the  owner  or  occupant  pays 
the  rental  charges  and  complies  with 
the  reasonable  rules  and  regulations  gov- 
erning the  distribution  thereof.  Russell 
v.  Irish,  20  Ida.  194,  199;   118  Pac.  501. 

§3263 

Riparian  owners  who  desire  to  appro- 
priate public  waters  for  a  beneficial  use 
must  comply  with  the  provisions  of  the 
law  the  same  as  those  who  are  not  ripa- 
rian owners.  Idaho  etc.  Transp.  Co.  v. 
Stephenson,  16  Ida.  418,  429;  101  Pac. 
821. 

§3264 

Amended.    Laws  of  1915,  pp.  103,  104. 

CROSS-REFERENCES 

Necessity  of  complying  with  section  to 
change  point  of  diversion.  See  note  ante, 
§  3253. 

CONSTRUCTION  OF  SECTION 

This  section  is  not  in  conflict  with 
§  3247,  ante.  Washington  State  Sugar  Co. 
v.  Goodrich,  27  Ida.  26;  147  Pac.  1073. 

§3268 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Right  of  state  to  forbid  the  taking  of 
water  out  of  the  state.  43  L.  R.  A.,  N.  S., 
240. 

§  3269 

Repealed.    Laws  of  1915,  pp.  103,  106. 

§3270 

Repealed,  but  new  section  with  same 
number  enacted.  Laws  of  1915,  pp.  103, 
106. 
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§3271 

Amended.    Laws  of  1909,  p.  326. 

Act  amending,   as   amended.     Laws   of 


1913,  p.  428. 

Repealed,  with  its  amendments. 
of  1915,  pp.  103,  106. 


Laws 


§3272 

Repealed.    Laws  of  1915,  pp.  103,   106. 

§3273 

Repealed,  but  new  section  with  same 
number  enacted.  Laws  of  1915,  pp.  103, 
106. 

§§  3274,  3275 

Amended.    Laws  of  1909,  p.  326. 

Act  amending,  as  amended.  Laws  of 
1915,  pp.  103,  106. 

§3276 

Amended.     Laws  of  1915,  pp.  103,  108. 

§§  3277,  3278 

Amended.    Laws  of  1909,  p.  326. 

Act  amending,  as  amended.  Laws  of 
1915,  pp.  103,  109. 

§3278 

This  section  is  mandatory,  and  the 
water-master  can  not  recover  for  serv- 
ices, as  such  water-master,  unless  they 
were  rendered  after  the  written  appli- 
cation designated  in  this  section  had 
been  presented  to  him.  Walker  v.  El- 
more County,  16  Ida.  696,  699;  102  Pac. 
389. 

§§  3279,  3280 

Amended.    Laws  of  1915,  p.  103. 

§3282 

Amended.    Laws  of  1913,  p.  305. 

Act  amending,  as  amended.  Laws  of 
1915,  pp.  103,  111. 

§3283 

Amended.    Laws  of  1915,  pp.  103,  112. 

CROSS-REFERENCES 

Rules  for  distribution  of  water.  See 
Rev.  Codes,  §  3240. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Validity  of  rules  or  regulations  of  an 
irrigation  company.   Ann.  Cas.  1912D,  137. 


§3284 

Amended.    Laws  of  1909,  p.  104. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Right  of  state  to  forbid  the  taking  of 
water  out  of  the  state.  43  L.  R.  A.,  N.  S., 
240. 

§  3287 

CONSTRUCTION  OF  SECTION 

This  section  assumes  that  the  ditch 
owner  must  know  when  he  first  furnished 
water  for  each  and  every  tract  of  land; 
and  so  he  is  not  necessarily  required 
to  violate  the  "first  come  first  served" 
principle  of  the  constitution  in  classify- 
ing the  lands  to  be  irrigated  according 
to  the  rights  of  the  owners  of  them. 
Brose  v.  Board  of  Directors,  24  Ida.  116, 
119;    132  Pac.   799. 

Any  classification  made  by  an  irriga- 
tion company,  under  this  section,  does 
not  affect  any  question  of  priority  be- 
tween the  users  of  water;  such  a  ques- 
tion, notwithstanding  the  classification, 
may  be  settled  and  adjudicated  in  the 
proper  courts  of  the  state.  Brose  v. 
Board  of  Directors,  20  Ida.  281,  285;  118 
Pac.  504. 

§3288 

CROSS-REFERENCES 

Duty  of  water  companies  to  keep  their 
ditches  and  canals  in  repair.  See  note 
post,  §  3307. 

CONSTRUCTION  OF  SECTION 

This  section,  notwithstanding  §  3294, 
post,  clearly  authorizes  parties  to  enter 
into  a  contract  with  reference  to  the 
delivery  of  water  from  a  reservoir  or 
canal,  and  to  fix  and  determine  the 
amount  to  be  charged  as  an  annual  main- 
tenance fee  therefor.  Jackson  v.  Indian 
Creek  etc.  Irr.  Co.,  16  Ida.  430,  437;  101 
Pac.  814. 

HETEROGENEOUS  QUESTIONS 

Construction  of  contract  made  between 
an  irrigation  company  and  users  of 
water  from  the  irrigation  system.  Jack- 
son v.  Indian  Creek  etc.  Irr.  Co.,  16  Ida. 
430,  440;    101  Pac.  814. 

It  is  the  duty  of  a  canal  company  to 
turn  the  water  for  the  consumer  out  of 
its  main  canal  or  lateral  at  such  place  as 
will    be    most    convenient    for    the    con- 


86 


IDAHO  CODE  ANNOTATIONS 


sumer,  and  will  cause  the  least  waste 
by  seepage  or  evaporation.  Niday  v. 
Barker,  16  Ida.  73,  77;   101  Pac.  254. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Liability  of  an  irrigation  company  for 
failure  to  supply  water.  81  Am.  St.  Rep. 
488. 

What  constitutes  an  excuse  for  the 
failure  of  an  irrigation  company  to  sup- 
ply water  in  accordance  with  its  con- 
tract. Ann.  Cas.  1912C,  1031. 

§3292 

CONSTRUCTION  OF  SECTION 

This  section  was  intended  to  apply  to 
such  a  water  right  only  as  is  referred  to 
in  section  4  of  article  15  of  the  consti- 
tution, that  is  one  in  which  there  has 
been  an  actual  application  of  the  water 
to  the  land  for  a  beneficial  use.  Hewitt 
v.  Great  Western  etc.  Sugar  Co.,  20  Ida. 
235,  246;   118  Pac.  296. 

HETEROGENEOUS  QUESTIONS 

When  a  water  right  is  purchased  and 
paid  for  in  accordance  with  the  statute, 
it  is  not  thereafter  affected  in  any  way 
by  the  lien  of  any  mortgage  given  by  the 
company  from  whom  such  water  right 
is  purchased,  or  by  the  foreclosure  of 
any  such  mortgage,  whether  given  before 
or  after  the  sale  of  such  water  right. 
Hewitt  v.  Great  Western  etc.  Sugar  Co., 
20  Ida.  235,  247;  118  Pac.  296. 

By  the  transfer  provided  by  the  statute, 
the  water  right  becomes  attached  to  the 
particular  tract  of  land  upon  which  it  is 
used.  Hewitt  v.  Great  Western  etc. 
Sugar  Co.,  20  Ida.  235,  247;   118  Pac.  296. 

§3293 

HETEROGENEOUS  QUESTIONS 

The  economical  use  of  water  in  irriga- 
tion is  of  great  importance  to  the  state; 
and,  under  the  provisions  of  this  sec- 
tion, the  users  of  water  are  prohibited 
from  using  more  than  good  husbandry 
requires  for  the  crop  he  cultivates.  State 
v.  Twin  Falls  Canal  Co.,  21  Ida.  410,  441; 
121  Pac.  1039. 

§3294 

HETEROGENEOUS  QUESTIONS 

While  the  county  commissioners  are 
authorized,  by  this  section,  to  fix  water 


rates,  the  legislature  has,  by  §  3288,  ante, 
also  authorized  parties  to  enter  into  a 
contract  with  reference  to  the  rate  to  be 
charged;  and  such  contract  when  made, 
before  the  commissioners  have  estab- 
lished any  rates,  will  be  enforced.  Jack- 
son v.  Indian  Creek  etc.  Irr.  Co.,  16  Ida. 
430,  437;   101  Pac.  814. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Right  of  state  to  forbid  the  taking  of 
water  out  of  the  state.   43  L.  R.  A.,  N.  S., 

240. 

§3297 

The  intent  of  this  provision  is  that  a 
water  rate,  once  established,  is  to  re- 
main in  force  until  the  establishment  of 
a  new  one  in  conformity  with  law.  Green 
v.  Jones,  22  Ida.  560,  564;   126  Pac.  1051. 

§3303 

PERMISSION  OR  LICENSE 

The  permission  given  by  this  section 
is  a  mere  license  to  use  any  appropriate 
method  for  raising  the  water  to  a  level 
above  the  banks  for  distribution  upon 
the  adjacent  lands;  it  is  immaterial  to 
the  state  what  particular  method  is  used; 
the  landowner  may  use  a  ram,  a  pump, 
or  a  wheel;  or,  he  may  raise  the  water 
by  means  of  a  ditch;  and  he  may  change 
from  one  method  to  another  as  the  sit- 
uation or  circumstances  may  require;  but 
the  method  adopted  can  not  be  said  to 
have  attached  as  appurtenant  to  the  ap- 
propriation as  against  other  appropria- 
tors  of  water  from  the  same  stream. 
Schodde  v.  Twin  Falls  L.  &  W.  Co.,  161 
Fed.  43,  47;  41  L.  R.  A.,  N.  S.,  101;  88 
C.  C.  A.  207;  affirmed,  224  U.  S.  107;  56 
L.  ed.  686;  32  Sup.  Ct.  Rep.  470.  (Citing 
Rev.  St.  Idaho,  §  3184.) 

The  license  given  by  this  section  does 
not  confer  upon  the  riparian  owner  the 
power  to  appropriate,  without  reference 
to  beneficial  use,  the  entire  volume  of  a 
river  or  its  current,  to  the  destruction  of 
the  rights  of  others  to  make  appropri- 
ations of  the  unused  water.  Schodde  v. 
Twin  Falls  L.  &  W.  Co.,  224  U.  S.  107, 
124;  56  L.  ed.  686;  32  Sup.  Ct.  Rep.  470; 
affirming  same  case  below,  41  L.  R.  A.,  N. 
S.,  101;  161  Fed.  43;  88  C.  C.  A.  207. 
(Citing  Rev.  St.  §  3184.) 
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AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Right  of  prior  appropriation  of  water. 
30  L.  R.  A.  665. 

§3307 

HETEROGENEOUS  QUESTIONS 

It  is  the  duty  of  canal  and  water  com- 
panies to  keep  their  ditches  and  canals  in 
repair,  so  as  to  carry  the  water  to 
the  several  consumers  along  the  lines 
thereof.  Niday  v.  Barker,  16  Ida.  73,  80; 
101  Pac.  254. 

§3310 

CROSS-REFERENCES 

Canal  as  a  nuisance.  See  note  post, 
§§3656  and  3659. 

CONSTRUCTION  OF  SECTION 

This  section  applies  to  bridges  across 
ditches  and  canals,  and  not  to  bridges 
across  roads  and  highways.  MacCammelly 
v.  Pioneer  Irr.  District,  17  Ida.  415,  422; 
105  Pac.  1076. 

HETEROGENEOUS  QUESTIONS 

It  is  the  duty  of  the  county  to  con- 
struct bridges  that  are  required  to  com- 
plete all  roads  intersecting  canals  or 
ditches,  laid  out  after  the  construction 
of  such  ditches  or  canals;  but,  when 
ditches  or  canals  are  constructed  across 
an  existing  road  or  highway,  then  it  is 
the  duty  of  the  owner  to  construct  proper 
bridges  across  them.  MacCammelly  v. 
Pioneer  Irr.  District,  17  Ida.  415,  422;  105 
Pac.  1076. 

§3314 

HETEROGENEOUS  QUESTIONS 

A  note  made  by  a  married  woman  to 
her  husband  does  not  raise  such  a  pre- 
sumption, as  to  its  being  her  separate 
and  individual  debt,  but  that  one  suing 
thereon  must  allege  the  fact,  and  submit 
proof  accordingly,  and  so  put  the  defend- 
ant on  her  proof.  McFarland  v.  Johnson, 
22  Ida.  694,  701;   127  Pac.  911. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Consideration  for  new  agreements  ab- 
rogating, altering,  supplementing,  or  sup- 
planting prior  contracts.   L.  R.  A.  1915B,  1. 


§3316 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Implied  agreement  of  contractor  to 
perform  work  in  accordance  with  the 
provisions  of  statute  or  ordinance.  Ann. 
Cas.  1913D,  467. 

§3321 

An  accident  insurance  company  can 
not  enforce  a  condition  in  its  policy  to 
the  effect  that  no  action  for  benefits  shall 
be  commenced  before  three,  nor  after 
six  months  from  the  time  set  by  such 
policy  for  the  furnishing  of  affirmative 
proof  to  the  company.  Douville  v.  Pacific 
Coast  Casualty  Co.,  25  Ida.  396,  404;  138 
Pac.  506. 

§3324 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Estoppel  of  purchaser,  under  executory 
contract  of  sale,  to  deny  his  vendor's 
title.    Ann.  Cas.  1912C,  404. 

§3325 

A  person,  who  buys  from  one  selling 
by  sample,  can  not  use  the  goods  and, 
ordering  more  of  the  same,  use  them  also, 
and  then  withhold  payment  on  the 
ground  that  the  goods  did  not  correspond 
with  the  sample.  Brown  v.  Scheurman, 
22  Ida.  724,  726;  128  Pac.  83. 

§3326 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Warranties  of  quality  implied  in  sales. 
102  Am.  St.  Rep.  607. 

Implied  warranty  on  sale  of  nursery 
stock.   Ann.  Cas.  1913E,  93. 

§3331 

CROSS-REFERENCES 

Seller  as  bailee  of  thing  bought  and 
left  to  be  called  for.  See  note  ante, 
§  3170. 

§  3331a 

New  section  added.    Laws  of  1913,  p.  422. 
Repealed.     Laws  of  1915,  p.  85. 

§3332 

CROSS-REFERENCES 

Transfers  in  fraud  of  creditors.  See 
ante,  §  3169. 
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HETEROGENEOUS  QUESTIONS 

The  law  of  this  state,  §§  3332-3335, 
regulating  the  purchase,  sale,  and  trans- 
fer of  stocks  of  goods,  wares,  and  mer- 
chandise in  bulk,  and  prescribing  pen- 
alties for  the  violation  thereof,  is  consti- 
tutional; it  is  not  repugnant  to  the  con- 
stitution as  class  legislation,  and  is  a 
proper  exercise  of  the  police  power  of  the 
state.  Boise  Assn.  of  Credit  Men  v.  Ellis, 
26  Ida.  438,  447;  L.  R.  A.  1915E,  917;  144 
Pac.  6. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Constitutionality  of  statute  regulating 
the  sale  of  goods  in  bulk.  116  Am.  St. 
Rep.  335;  9  Ann.  Cas.  252;  L.  R.  A.  1915E, 
917. 

§3361 

CROSS-REFERENCES 

Majority  of  shares  govern.  See  Rev. 
Codes,  §  3370. 

HETEROGENEOUS  QUESTIONS 

To  constitute  a  mining  partnership,  it 
is  essential  that  the  co-owners  actually 
engage  in  working  the  mine  or  in  the 
business  of  operating  it;  the  cotenancy 
of  two  or  more  persons  in  a  mining  claim 
is  not  of  itself  sufficient  to  constitute 
such  tenants  mining  partners.  Madar  v. 
Norman,  13  Ida.  585,  590;  92  Pac.  572. 
(Citing  Rev.  St.  1887,  sees.  3300-3309.) 

It  is  not  essential  that  all  the  tenants 
join  in  the  working  or  business  of  mining 
in  order  to  establish  a  mining  partner- 
ship; that  relation  may  be  established 
among  such  co-owners  as  have  actually 
engaged  in  the  working  or  mining  opera- 
tion; those  not  so  engaged  will  be  left 
to  their  right  and  be  changeable  by  their 
duties  as  cotenants  only.  Madar  v.  Nor- 
man, 13  Ida.  585,  590;  92  Pac.  572.  (Citing 
Rev.  St.  1887,  sees.  3300-3309.) 

§3370 

CROSS-REFERENCES 

Mining  partnership.  See  Rev.  Codes, 
§  3361. 

§3385 

CROSS-REFERENCES 

Redemption  where  deed  is  merely  a 
mortgage.    See  post,  §  3391. 


§3388 

CROSS-REFERENCES 

Deed  as  a  mortgage.  See  note  post, 
§  3392. 

Mortgage  as  a  conveyance.  See  post, 
§4523. 

§  3389 

CROSS-REFERENCES 

Security  as  test  of  chattel  mortgage. 
See  note  post,  §  3392. 

§  3391 

CROSS-REFERENCES 

Deed  as  a  mortgage.  See  note  post, 
§  3392. 

Mortgage  as  a  conveyance.  See  post, 
§  4523. 

HETEROGENEOUS  QUESTIONS 

Every  transfer  of  an  interest  in  real 
property,  other  than  in  trust,  made  only 
as  security  for  the  performance  of  an- 
other act,  is  to  be  deemed  a  mortgage; 
this  is  true  although  the  conveyance  be 
a  deed  absolute  on  its  face,  without  de- 
feasance or  condition  therein  expressed. 
Hannah  v.  Vensel,  19  Ida.  796,  800;  116 
Pac.  115. 

If  the  instrument  was  executed  and 
delivered  as  security  for  a  debt,  it  is  a 
mortgage  and  not  a  deed,  though  it  is 
in  form  a  deed  and  is  absolute  in  its 
terms.  Bergen  v.  Johnson,  21  Ida.  619, 
625;  123  Pac.  484. 

If  a  deed,  absolute  on  its  face,  has  been 
executed  to  secure  the  payment  of  a 
debt,  and  it  is  clearly  and  satisfactorily 
established  that  the  instrument  was  in- 
tended only  as  security  and  that  it  is, 
therefore,  only  a  mortgage,  the  title  to 
the  property  is  still  in  the  grantor;  and 
every  person  having  an  interest  in  such 
property  has  a  right  to  redeem  it  as  pro- 
vided in  §  3385,  ante.  Hannah  v.  Vensel, 
19  Ida.  796,  803;   116  Pac.  115. 

§3392 

Where  a  deed,  instead  of  a  mortgage, 
is  given  by  a  debtor,  as  security  for  the 
payment  of  money  to  a  creditor,  without 
any  secret  agreement,  scheme,  or  plan 
to  hinder,  delay,  or  defraud  other  credi- 
tors, the  transaction  is,  in  equity,  a  mort- 
gage. Capital  Lumber  Co.  v.  Saunders, 
26   Ida.   408,   413;    143    Pac.    1178;    Idaho 
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Hardware  &  P.   Co.  v.   Saunders,  26  Ida. 
424;   143  Pac.  1183. 

It  may  be  shown  by  parol  that  a  prom- 
issory note,  given  as  the  purchase  price 
of  an  automobile,  was  intended  as  a 
mortgage.  Keane  v.  Kibble,  28  Ida.  274; 
154  Pac.  972. 

In  determining  whether  an  instrument 
in  writing  is  a  chattel  mortgage  or  a  con- 
ditional sale,  one  is  not  to  consider  form 
as  the  controlling  test  so  much  as  pur- 
pose; if  the  evident  purpose  is  security, 
then  the  instrument  is  a  mortgage. 
Keane  v.  Kibble,  28  Ida.  274;  154  Pac. 
972. 

§3393 

HETEROGENEOUS  QUESTIONS 

Proof  can  not  be  made  against  inno- 
cent purchasers  and  incumbrancers,  that 
a  deed  absolute  on  its  face  was  intended 
as  a  mortgage,  unless  that  fact  appears 
from  the  terms  of  the  instrument  itself. 
Hannah  v.  Vensel,  19  Ida.  796,  804;  116 
Pac.  115. 

As  between  the  parties,  parol  evidence 
is  admissible  to  show  that  a  deed  abso- 
lute on  its  face  is  in  fact  a  mortgage. 
Hannah  v.  Vensel,  19  Ida.  796,  803;  116 
Pac.  115. 

§3402 

HETEROGENEOUS  QUESTIONS 

This  provision  requires  a  mortgagee, 
or  his  assignee,  after  payment,  to  exe- 
cute and  deliver  to  the  person  charged, 
under  the  mortgage,  on  the  demand  of 
such  person,  a  duly  executed  satisfaction 
in  writing;  and  imposes  a  penalty  for  re- 
fusal. McDonald  v.  Challis,  22  Ida.  749, 
750;   128  Pac.  570. 

In  an  action  to  foreclose  a  real  estate 
mortgage,  where  it  appears  that  the  mort- 
gage was  fraudulent;  or,  if  not  fraudu- 
lent, has  been  fully  paid;  and  demand  is 
made  for  the  release  of  the  mortgage, 
but  the  holder  refuses  to  make  release;  a 
case  is  clearly  presented  in  which  the 
penalty  of  this  section  should  be  en- 
forced. Blackfoot  State  Bank  v.  Crisler, 
20  Ida.  379,  386;  118  Pac.  775. 

One  who  claims  to  have  made  a  tender 
is  not  entitled  to  damages  under  this  sec- 
tion, for  the  mortgagee's  refusal  to  sat- 
isfy a  mortgage,  where  the  facts  show 
that   a   sufficient  tender   was   not   made. 


Machold   v.   Farnan,   20   Ida.   80,   90;    117 
Pac.  408. 


§3406 

CROSS-REFERENCES 
Recording    and    possession. 


See    Rev. 


Codes,  §  3409. 


HETEROGENEOUS  QUESTIONS 

Evidence  examined  as  to  the  interest 
retained  by  a  mortgagor  in  a  crop  to  be 
grown,  the  court  holding  such  evidence 
sufficient  to  support  the  findings  of  the 
trial  court  and  its  conclusion  of  law  that, 
under  the  provisions  of  this  section, 
the  crop  was  liable,  in  the  hands  of  a 
third  party,  to  the  extent  of  the  interest 
retained  therein  by  the  mortgagor.  Col- 
lins v.  Brown,  19  Ida.  360,  368;  114  Pac. 
671. 

§3408 

CROSS-REFERENCES 

Invalidity  of  unrecorded  chattel  mort- 
gage.   See  note  post,  §  3443. 

Right  to  contest  foreclosure.  See  note 
post,  §  3418. 

HETEROGENEOUS  QUESTIONS 

A  chattel  mortgage  is  void  as  against 
creditors  of  the  mortgagor  until  it  is 
recorded.  In  re  Hickerson,  162  Fed.  345, 
352.    (Citing  Rev.  St.  Idaho,  §  3386.) 

A  trust  deed  made  by  a  water  power 
company,  which  is  to  be  deemed  a  mort- 
gage, and  which  purports  to  cover  prop- 
erty of  every  kind,  including  franchises, 
and  such  items  as  generators,  dynamos, 
switchboards,  and  other  articles  of  equip- 
ment; also  tools,  implements,  materials, 
teams,  and  conveyances,  is  not  invalid 
because  not  executed  with  the  require- 
ments of  a  chattel  mortgage;  these 
things  are  to  be  deemed  a  single  indis- 
soluble unit  necessary  to  the  operation 
of  the  company's  system.  Equitable 
Trust  Co.  v.  Great  Shoshone  &  T.  F.  W. 
P.  Co.,  228  Fed.  516,  523. 

Requisites  to  validity  of  chattel  mort- 
gages.    5  R.  C.  L.  392. 

§3409 

HETEROGENEOUS  QUESTIONS 

This  section  clearly  recognizes  the 
right  of  a  mortgagee,  where  possession  is 
delivered  to  him,  to  enforce  the  mort- 
gage, whether  the  same  is  filed  for  record 
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or  not;  it  makes  the  possession  equiv- 
alent to  the  recording.  Martin  v.  Hollo- 
way,  16  Ida.  513,  519;  25  L.  R.  A.,  N.  S., 
110;   102  Pac.  3. 

Where  a  chattel  mortgage  is  valid  be- 
tween the  parties,  though  for  some  rea- 
son it  be  void  as  to  creditors,  yet,  if  the 
property  be  delivered  to  the  mortgagee 
prior  to  the  time  any  specific  right  or  lien 
thereon  is  acquired  by  a  creditor,  the 
possession  of  such  mortgagee  is  valid, 
and  may  be  maintained,  and  the  property 
sold  under  the  provisions  of  the  mort- 
gage. Martin  v.  Holloway,  16  Ida.  513, 
523;  25  L.  R.  A.,  N.  S.,  110;  102  Pac.  3. 

A  stipulation  in  a  mortgage,  authoriz- 
ing the  mortgagee,  upon  named  contin- 
gencies, to  take  possession  of  the  mort- 
gaged property,  is  valid  under  the  laws 
of  this  state;  and  such  an  agreement  may 
be  made  after  the  execution  of  the  mort- 
gage, and  possession  surrendered  to  the 
mortgagee.  Martin  v.  Holloway,  16  Ida. 
513,  519;  25  L.  R.  A.,  N.  S.,  110;  102 
Pac.  3. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Effect  of  chattel  mortgagee's  taking 
possession  before  any  specific  right  or 
lien  of  creditors  has  attached,  to  cure 
original  defect  in  mortgage  as  against 
creditors.     25  L.  R.  A.,  N.  S.,  110. 

Title  and  possession.     5  R.  C.  L.  438. 

§3412 

CROSS-REFERENCES 

Methods  of  foreclosing  a  mortgage  of 
personal  property.    See  note  post,  §  3413. 

Writ  of  prohibition  against  foreclosure 
of  chattel  mortgage.  See  note  post, 
§  4994. 

§3413 

HETEROGENEOUS  QUESTIONS 

Prior  to  the  amendment  of  this  section 
in  1909,  the  two  methods  of  foreclosing 
a  mortgage  of  personal  property  were 
those  designated  in  §3412,  ante;  and 
these  methods  were  held  to  be  exclusive. 
Tappin  v.  McCabe,  27  Ida.  402;  149  Pac. 
460.    (Citing  Rev.  St.  1887,  sec.  3390.) 

A  chattel  mortgagee  can  not  maintain 
an  action,  under  this  section,  against  a 
sheriff  for  not  taking  mortgaged  per- 
sonalty into  his  possession  for  the  pur- 


pose of  foreclosure  and  sale,  where  the 
plaintiff  has  not  alleged  a  full  compli- 
ance with  this  section,  as  amended  in 
1909,  relative  to  the  making  of  the  re- 
quired affidavit,  and  demanding  posses- 
sion, etc.;  such  an  omission  renders  the 
complaint  demurrable.  Tappin  v.  Mc- 
Cabe, 27  Ida.  402;  149  Pac.  460. 

§§  3413-3417 

Amended.    Laws  of  1909,  p.  149. 

§3418 

CROSS-REFERENCES 

Validity^  of  mortgage.  See  note  ante, 
§  3408. 

HETEROGENEOUS  QUESTIONS 

When  a  chattel  mortgage  has  been, 
by  agreement,  withheld  from  record  for 
nearly  a  year  and  a  half  and  until  within 
a  few  days  of  the  mortgagor's  bank- 
ruptcy, it  is  not  only  fraudulent  and  void 
as  against  any  creditors  having  the  right 
to  contest  the  same,  but  the  trustee  in 
bankruptcy  has  a  right  to  attack  it,  where 
it  is  sought  to  be  enforced  in  the  bank- 
ruptcy court;  he  is  a  party  "interested." 
In  re  Hickerson,  162  Fed.  345,  354.  (Cit- 
ing Rev.  St.  Idaho,  §  3396.) 

A  creditor  can  not  maintain  an  injunc- 
tion against  the  sale  of  personal  property 
secured  by  a  chattel  mortgagee  unless 
he  connects  himself  with  some  interest 
in,  or  claim  upon,  the  specific  property, 
either  by  judgment,  lien,  or  attachment; 
he  can  not  resist  the  foreclosure  without 
showing  himself  to  be  a  "person  inter- 
ested." Neustadter  Bros.  v.  Doust,  13 
Ida.  617,  624;  92  Pac.  978.  (Citing  Rev. 
St.  1887,  sec.  3396.) 

Requisites  to  validity  of  chattel  mort- 
gages.    5  R.  C.  L.  392. 

§3441 

CROSS-REFERENCES 

Enforcement  of  vendor's  lien  against 
his  vendee's  trustee  in  bankruptcy.  See 
note  post,  §  3443. 

CONSTRUCTION  OF  SECTION 

A  vendor  has,  under  this  section,  a  lien 
upon  property  sold  "for  so  much  of  the 
price  as  remains  unpaid  and  unsecured 
otherwise  than  by  the  personal  obliga- 
tion of  the  buyer,"  but  an  attorney's  fee 
for    foreclosing    the    lien    is    not    a    lien 
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upon  the  land  sold.    Farnsworth  v.  Pep- 
per, 27  Ida.  154;   148  Pac.  48. 

§3443 

CROSS-REFERENCES 

Chattel  mortgage,  when  void.  See 
ante,  §  3408. 

Unlawful  transfer  of  personal  property. 
See  Rev.  Codes,  §  3170. 

HETEROGENEOUS  QUESTIONS 

A  vendor's  lien,  though  unrecorded,  is 
enforceable  against  his  vendee's  trustee 
in  bankruptcy;  such  trustee  has  the 
status  only  of  a  creditor  holding  a  lien 
by  legal  or  equitable  proceedings  on  the 
property  coming  into  the  possession  of 
the  bankruptcy  court;  but  such  a  creditor 
is  not  a  purchaser,  nor  is  he  an  incum- 
brancer in  good  faith  and  for  value.  In 
re  Lane  Lumber  Co.,  210  Fed.  82,  84; 
affirmed  in  217  Fed.  550;  133  C.  C.  A.  402. 

An  unrecorded  chattel  mortgage  differs 
from  a  vendor's  lien  in  that  it  is  void, 
not  only  against  purchasers  and  incum- 
brancers, but  against  "creditors";  and 
the  same  difference  exists  between  a  ven- 
dor's lien  and  a  transfer  of  personal  prop- 
erty not  accompanied  by  delivery  of  pos- 
session to  the  transferee.  In  re  Lane 
Lumber  Co.,  210  Fed.  82,  84. 

Requisites  to  validity  of  chattel  mort- 
gages.   5  R.  C.  L.  392. 

§3446 

CONSTRUCTION  OF  SECTION 

This  section  has  no  application  to  prop- 
erty in  the  custody  of  the  law.  Beck  v. 
Lavin,  15  Ida.  363,  367;  97  Pac.  1028. 

HETEROGENEOUS  QUESTIONS 

In  this  section,  which  gives  a  special 
lien  on  personal  property  to  a  person  "in 
possession"  of  it  for  his  services  in  pro- 
tecting, improving,  safekeeping  or  car- 
rying it,  the  possession  must  be  such  as 
gives  the  person  for  the  time  the  exclu- 
sive care,  control,  and  direction  of  the 
property;  it  must  be  more  than  that  of  a 
mere  servant  for  hire  from  day  to  day 
or  month  to  month.  Mendilie  v.  Snell,  22 
Ida.  663,  667;  43  L.  R.  A.,  N.  S.,  731;  127 
Pac.  550. 

When  a  broker,  employed  to  sell  cer- 
tain personal  property,  has  no  lien,  for 
his  commission,   upon   a  note  and   mort- 


gage offered  as  a  part  of  the  purchase 
price  of  such  property.  Smith  v.  Berg- 
stresser,   26  Ida.   322,   330;    143   Pac.   402. 

§§  3451-3457 

Repealed.    Laws  of  1909,  p.  211. 

§3459 

HETEROGENEOUS  QUESTIONS 

Under  the  fifth  subdivision  of  this  sec- 
tion, an  attorney's  fee  may  be  lawfully 
stipulated  for  in  case  payment  shall  not 
be  made  at  maturity,  and  such  stipula- 
tion is  not  a  usurious  contract.  Tipton  v. 
Ellsworth,  18  Ida.  207,  220;  109  Pac.  134. 

The  provision,  in  a  promissory  note,  for 
the  payment  of  an  attorney's  fee  for 
collecting  the  note,  may  be  made  in  an 
interest  note  as  well  as  in  the  principal 
note,  and  is  not  usurious,  whether  con- 
tained in  one  or  more  notes;  the  fee  is 
allowed  for  the  payment  of  the  attor- 
ney. Tipton  v.  Ellsworth,  18  Ida.  207,  219; 
109  Pac.  134. 

§3464 

CROSS-REFERENCES 

Presentment  of  demand  paper.  See 
post,  §  3528. 

What  is  a  reasonable  time  for  present- 
ment.   See  post,  §  3650. 

HETEROGENEOUS  QUESTIONS 

A  promissory  note,  indorsed  after  ma- 
turity, is,  as  provided  in  this  section,  pay- 
able on  demand.  Sheffield  v.  Cleland,  19 
Ida.  612,  617;   115  Pac.  20. 

§  3469 

CROSS-REFERENCES 

Check  as  deposit  on  appeal.  See  note 
post,  §  4778. 

§3474 

Applied  to  a  contract  of  guaranty.  Mil- 
ler v.  Lewiston  Nat.  Bank,  18  Ida.  124,  145; 
108  Pac.  901. 

§3491 

A  check  indorsed  in  blank  by  the  payee 
can  pass  from  hand  to  hand  without 
further  indorsement,  and  so  the  cashing 
of  a  check  on  which  the  payee's  name 
has  been  forged  raises  no  presumption 
that  the  person  so  cashing  it  was  the 
forger.  State  v.  Miles,  22  Ida.  166,  171; 
124  Pac.  786. 
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§3508 

CROSS-REFERENCES 

"Holder,"  who   is.     See   post,   §  3648. 

HETEROGENEOUS  QUESTIONS 

This  section  of  the  negotiable  instru- 
ment law  was  adopted  long  after  the 
adoption  of  §§  4090  and  4091,  post,  and 
must  be  construed  in  connection  with 
the  later  expression  of  the  legislative 
will;  and,  so  construed,  the  holder  of  a 
negotiable  instrument  may,  notwith- 
standing §§  4090  and  4091,  sue  thereon  in 
his  own  name,  though  he  is  only  a  holder 
for  collection.  Craig  v.  Palo  Alto  Stock 
Farm,  16  Ida.  701,  705;  102  Pac.  393. 

The  person  in  possession  of  a  nego- 
tiable promissory  note  is  presumed  to  be 
the  owner  and  holder  thereof,  and  may 
sue  thereon.  Home  Land  Co.  v.  Os- 
born,  19  Ida.  95,  100;  112  Pac.  764. 

If  a  negotiable  promissory  note  is  in- 
dorsed "for  collection,"  the  indorsee  may 
maintain  an  action  thereon  in  his  own 
name.  Craig  v.  Palo  Alto  Stock  Farm, 
16  Ida.  701,  706;   102  Pac.  393. 

§3509 

CROSS-REFERENCES 

"Holder  in  due  course."  See  Rev.  Codes, 
post,  §§3514  and  3516. 

Notice  of  infirmity.    See  post,  §  3513. 

Shifting  of  burden  of  proof.  See  post, 
§  3516. 

When  assignee  of  note  is  no  longer 
presumed  to  be  holder  in  due  course. 
See  note  post,  §  3516. 

HETEROGENEOUS  QUESTIONS 

Where  a  promissory  note  is  on  its  face 
complete  and  regular,  and  the  proof 
shows  that  the  holder  became  such  before 
the  note  fell  due  and  without  notice  that 
it  had  been  dishonored;  that  he  took  it 
in  good  faith  and  for  value;  and  that,  at 
the  time  of  purchasing  it,  he  had  no 
knowledge  of  any  infirmity  in  it  or  defect 
in  the  title  of  the  payee  from  whom  he 
bought  it;  the  evidence  establishes  that 
such  holder  is  a  holder  in  due  course. 
Burdell  v.  Nereson,  28  Ida.  129;  152  Pac. 
576. 

INSTRUCTIONS 

Instance  of  erroneous  instruction. 
Park  v.  Johnson,  20  Ida.  548,  555;  119 
Pac.  52. 


It  is  error  to  instruct  the  jury  that 
the  term  "good  faith"  means  the  "ab- 
sence of  suspicious  circumstances."  Park 
v.  Johnson,  20  Ida.  548,  556;   119  Pac.  52. 

§3512 

CROSS-REFERENCES 

W7hen  assignee  of  note  is  no  longer 
presumed  to  be  holder  in  due  course. 
See  note  post,  §  3516. 

§3513 

CROSS-REFERENCES 

"Holder  in  due  course."  See  Rev.  Codes, 
§  3509. 

Shifting  of  burden  of  proof.  See  post, 
§  3516. 

HETEROGENEOUS  QUESTIONS 

Applied  in  Park  v.  Johnson,  20  Ida.  548, 
557;  119  Pac.  52. 

The  mere  failure  to  pay  a  periodical  in- 
stallment of  interest  provided  for  in  a 
promissory  note,  does  not  charge  a  pur- 
chaser with  notice  of  any  fraud  in  the 
inception  of  the  instrument.  Winter  v. 
Nobs,  19  Ida.  18,  29;  Ann.  Cas.  1912C, 
302;   112  Pac.  525. 

The  rights  of  the  holder  of  a  nego- 
tiable instrument  are  to  be  determined 
by  the  simple  test  of  honesty  and  good 
faith,  and  not  by  a  speculative  issue  as 
to  his  diligence  or  negilgence.  Winter  v. 
Nobs,  19  Ida.  18,  27;  Ann.  Cas.  1912C, 
302;   112  Pac.  525. 

The  good  faith  of  the  purchaser  of  a 
promissory  note  is  a  question  for  the 
jury.  Winter  v.  Nobs,  19  Ida.  18,  29; 
Ann.  Cas.  1912C,  302;   112  Pac.  525. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Failure  to  pay  periodical  installment 
of  interest  on  negotiable  instrument  as 
making  the  instrument  overdue.  Ann. 
Cas.  1912C,  305. 

§3514 

HETEROGENEOUS  QUESTIONS 

Under  this  section  fraud,  misrepre- 
sentation, and  no  consideration  are  not 
available  as  a  defense,  where  the  plain- 
tiff is  the  holder  of  the  note  sued  upon, 
free  from  any  defect  of  title  of  prior 
parties,  and  free  from  defenses  available 
to      prior     parties     among     themselves. 
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Southwest  Nat.   Bank   v.   Baker,   23   Ida. 
428,  430;  130  Pac.  799. 

One  who  has  become  owner  and  holder 
of  a  check,  in  due  course,  holds  the  same 
free  from  defenses  available  to  prior  par- 
ties among  themselves,  and  may  enforce 
payment  for  the  full  amount,  as  against 
all  parties  liable  thereon.  Nelson  v. 
Hudgel,  23  Ida.  327,  336;  130  Pac.  85. 

The  holder  of  a  note  in  due  course 
holds  it  free  from  any  defects  of  title  of 
prior  parties,  and  free  from  defenses 
available  to  prior  parties  among  them- 
selves; he  may,  therefore,  enforce  pay- 
ment for  the  full  amount  of  the  instru- 
ment against  the  parties  liable  on  it. 
Burdell  v.  Nereson,  28  Ida.  129;  152  Pac. 
576. 

§3515 

A  negotiable  instrument  in  the  hands 
of  an  assignee  or  of  any  other  holder 
than  one  "in  due  course"  is  subject  to 
the  same  defenses  as  if  it  were  non- 
negotiable.  Craig  v.  Palo  Alto  Stock 
Farm,  16  Ida.  701,  706;  102  Pac.  393. 

§3516 

CROSS-REFERENCES 

"Holder  in  due  course."  See  Rev.  Codes, 
§  3509. 

Good  faith  and  notice  of  fraud.  See 
note  ante,  §  3513. 

Notice  of  infirmity.  See  Rev.  Codes, 
§3513. 

BURDEN  OF  PROOF 

Whenever  it  is  shown  that  the  title 
of  a  person  negotiating  an  instrument 
was  defective,  the  burden  is  on  the 
holder  to  show  himself  a  holder  in  due 
course.  Brown  v.  Miller,  22  Ida.  307,  319; 
125  Pac.  981. 

If  the  makers  of  a  promissory  note,  in 
a  suit  against  them  by  the  indorsee,  es- 
tablish the  fact  that  the  note  was  given 
in  payment  of  the  purchase  price  of  an 
animal  sold  under  fraudulent  representa- 
tions as  to  the  character  and  condition 
of  the  property  sold,  and  under  a  false 
and  fraudulent  guaranty,  the  burden  of 
proof  shifts  from  the  defendants  to  the 
plaintiff  to  show  that  he  acquired  the 
note  before  maturity  and  in  good  faith  for 
value.  Winter  v.  Nobs,  19  Ida.  18,  25; 
Ann.  Cas.  1912C,  302;  112  Pac.  525. 


Where  it  is  shown  that  the  payee  of  a 
promissory  note,  which  has  been  trans- 
ferred, obtained  it  by  fraud,  without  con- 
sideration, and  with  the  understanding 
that  it  would  not  be  negotiable,  the  bur- 
den of  proof  shifts  to  the  holder  to  show 
that  he  is  a  bona  fide  holder  thereof  in 
due  course,  particularly  where  it  appears 
that  he  had  knowledge  of  such  facts. 
Shellenberger  v.  Nourse,  20  Ida.  323,  329; 
118  Pac.  508. 

A  bank  holding  a  note  by  purchase 
from  the  payee,  has,  upon  the  showing 
being  made  that  the  payee's  title  was 
defective,  the  burden  of  proving  that  it 
acquired  the  note  as  a  holder  in  due 
course,  it  having  the  benefit  of  no  pre- 
sumption to  that  effect.  Southwest  Nat. 
Bank  v.  Lindsley,  —  Ida.  — ;  158  Pac. 
1082. 

HETEROGENEOUS  QUESTIONS 

Instance  of  erroneous  instruction. 
Shellenberger  v.  Nourse,  20  Ida.  323,  329; 
118  Pac.  508. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Failure  to  pay  periodical  installment  of 
interest  on  negotiable  instrument  as 
making  the  instrument  overdue.  Ann. 
Cas.  1912C,  305. 

§3520 

If  a  person  signs  his  name  on  the  back 
of  a  note  prior  to  its  delivery,  without 
making  any  further  indorsement  indicat- 
ing his  intention  to  be  bound  otherwise, 
he  must  be  held  as  an  indorser.  Bank  of 
Montpelier  v.  Montpelier  Lumber  Co.,  16 
Ida.  730,  734;   102  Pac.  685. 

§3528 

CROSS-REFERENCES 

Instrument  is  payable  on  demand 
when.    See  ante,  §  3464. 

What  is  a  reasonable  time  for  present- 
ment.   See  note  post,  §  3650. 

HETEROGENEOUS  QUESTIONS 

A  demand  note  is  payable  within  a 
reasonable  time  after  its  issue,  and  a 
person  to  whom  such  a  note  is  trans- 
ferred nearly  four  years  after  its  issue, 
no  demand  even  for  interest  having  been 
made  in  the  meantime,  is  not  a  purchaser 
in  due  course.  Miller  v.  Del  Rio  Min. 
etc.  Co.,  25  Tda.  83,  93;  136  Pac.  448. 
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§3539 

CROSS-REFERENCES 

Waiver  of  presentment.    See  post,  §  3568. 

§3566 

CROSS-REFERENCES 

Waiver  of  notice  of  dishonor.   See  post, 
§  3568. 

§3568 

CROSS-REFERENCES 

Waiver  of  presentment.  See  Rev.  Codes, 
§  3539. 

Waiver  of  notice  of  dishonor.  See  Rev. 
Codes,  §  3566. 

HETEROGENEOUS  QUESTIONS 

The  word  "protest"  in  its  popular 
sense,  as  generally  and  ordinarily  used 
in  commercial  transactions,  covers  and 
includes  all  those  acts  and  things  neces- 
sary to  be  done  in  order  to  bind  the  in- 
dorser  for  the  payment  of  the  debt  evi- 
denced by  the  paper  indorsed.  Bank  of 
Montpelier  v.  Montpelier  Lumber  Co.,  16 
Ida.  730,  735;  102  Pac.  685. 

Where  a  person  indorses  a  promissory 
note  and  at  the  same  time  writes  above 
his  signature  the  words,  "protest  and 
notice  of  protest  waived,"  he  thereby 
waives  presentment  and  demand  for  pay- 
ment and  all  steps  necessary  to  be  taken 
to  bind  an  indorser  on  commercial  paper. 
Bank  of  Montpelier  v.  Montpelier  Lum- 
ber Co.,  16  Ida.  730,  736;  102  Pac.  685. 

§  3577 

CONSTRUCTION  OF  SECTION 

This  section  does  not  apply  to  a  case 
where  there  is  default  in  the  payment  of 
a  note  by  the  original  debtor,  and  by 
reason  thereof  the  guarantor's  liability 
becomes  absolute;  the  section  refers  to 
discharges  of  persons  secondarily  liable 
on  the  instrument  guaranteed,  and  not 
to  persons  whose  contract  of  guaranty 
has  become  absolute  by  reason  of  default. 
Frost  v.  Harbert,  20  Ida.  336,  347;  38  L. 
R.  A.,  N.  S.,  875;  118  Pac.  1095. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Guaranty;  release  of  principal  after 
maturity  of  obligation  as  affecting  guar- 
antor.  38  L.  R.  A.,  N.  S.,  875. 


§3644 

CROSS-REFERENCES 

Certifying  check,  when  a  felony.  See 
Rev.  Codes,  §  2988. 

Certified  check  as  deposit  on  appeal. 
See  note  post,  §  4778. 

§3646 

CROSS-REFERENCES 

Certified  check  as  deposit  on  appeal. 
See  note  post,  §  4778. 

CONSTRUCTION  OF  SECTION 

This  section  provides  that  the  issuing 
of  a  check  does  not  transfer  or  assign  to 
the  payee  the  fund,  or  any  part  of  the 
fund,  of  the  depositor  drawing  it,  and 
that  the  bank,  until  it  accepts  or  certifies 
such  check,  is  not  liable  to  the  holder. 
Kaesemeyer  v.  Smith,  22  Ida.  1,  13;  43 
L.  R.  A.,  N.  S.,  100;  123  Pac.  943. 

§3648 

CROSS-REFERENCES 

Who  may  sue  on  promissory  note.  See 
note  ante,  §  3508. 

HETEROGENEOUS  QUESTIONS 

The  holder  of  a  negotiable  instrument 
is  the  payee  or  indorsee,  who  is  in  pos- 
session of  it,  or  the  bearer  thereof.  Craig 
v.  Palo  Alto  Stock  Farm,  16  Ida.  701,  705; 
102  Pac.  393. 

§3650 

CROSS-REFERENCES 

Instrument  is  payable  on  demand,  when. 
See  ante,  §  3464. 

Presentment  of  demand  paper.  See 
ante,  §  3528. 

HETEROGENEOUS  QUESTIONS 

To  hold  the  indorser  of  a  promissory 
note,  indorsed  after  maturity,  it  is  neces- 
sary to  show  that  the  note  was  presented 
to  the  maker,  for  payment,  within  a  rea- 
sonable time  after  the  indorsement;  what 
is  a  reasonable  time  depends  upon  the 
facts  of  the  case.  Sheffield  v.  Cleland,  19 
Ida.  612,  617;  115  Pac.  20. 

§3654 

Where  the  owner  of  a  non-negotiable 
instrument  clothes  another  person  with 
the  apparent  legal  title  to  the  instrument, 
this  person  may  sell  and  dispose  of  the 
instrument  to  an  innocent  purchaser  for 
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value,  having  no  notice  of  the  rights  of 
the  real  owner,  in  the  same  manner  as 
though  he,  the  seller,  were  the  real  owner 
himself.  Carstensen  &  Anson  Co.  v. 
Wright,  25  Ida.  492,  500;  138  Pac.  830. 

§3656 

Amended.     Laws  of  1915,  pp.  125,  126. 

CROSS-REFERENCES 

Bridges  across  ditches  and  canals.  See 
note,  ante,  §  3310. 

Canal  as  a  nuisance.  See  note  post, 
§  3659. 

CONSTRUCTION  OF  SECTION 

This  section,  making  that  a  nuisance 
which  unlawfully  obstructs  the  free  pas- 
sage or  use  of  a  highway,  does  not  apply 
to  the  extension  of  a  street  across  a 
canal,  lawfully  constructed  and  operated, 
within  the  limits  of  an  incorporated  city. 
Boise  City  v.  Boise  City  Canal  Co.,  19  Ida. 
717,  724;  115  Pac.  505. 

HETEROGENEOUS  QUESTIONS 

Any  unlawful  obstruction  of  the  clear 
passage  or  use,  in  the  customary  manner, 
of  any  highway  is  a  nuisance.  Strieker  v. 
Hillis,  15  Ida.  709,  712;  99  Pac.  831. 

To  complete  a  highway  across  a  canal, 
a  bridge  must  be  built;  and,  until  a  bridge 
is  built,  the  highway,  not  being  complete, 
is  not  capable  of  being  unlawfully  ob- 
structed at  that  point;  the  canal,  there- 
fore, is  not  a  nuisance  because  of  its  un- 
lawfully obstructing  the  free  passage  or 
use  of  the  highway.  MacCammelly  v.  Pio- 
neer Irr.  District,  17  Ida.  415,  423;  105 
Pac.  1076. 

The  rightful  use  of  one's  own  land  may, 
in  some  instances,  cause  damage  to  an- 
other, and  yet  constitute  no  legal  wrong; 
thus,  the  fact  that  a  municipality  uses 
water  that  it  conveys  to  the  place  of  use, 
through  a  ditch  that  runs  across  the  field 
of  another,  does  not  of  itself  entitle  the 
municipality  to  maintain  an  action  against 
the  owner  of  the  land  for  a  perpetual  in- 
junction, restraining  him  from  allowing 
his  cattle  to  feed  and  graze  in  the  field 
along  the  banks  of  the  ditch  and  to  cross 
over  the  same,  or  to  wade  through  the 
waters  thereof;  in  such  a  case,  the  pri- 
mary duty  of  fencing  or  protecting  the 
ditch  and  the  waters  therein  from  con- 
tamination and  impurities  rests  upon  the 
owner  of  the  easement  and  not  upon  the 


owner  of  the  fee.  City  of  Bellevue  v. 
Daly,  14  Ida.  545,  551;  125  Am.  St.  Rep. 
179;  14  Ann.  Cas.  1136;  15  L.  R.  A.,  N.  S., 
992;  94  Pac.  1036.  (Citing  Rev.  St.  1887, 
§§  3620  and  3621.) 

§3657 

CROSS-REFERENCES 

Abatement  of  public   nuisance   by  pri- 
vate person.    See  note  post,  §  3665. 

Nuisance  defined.    See  ante,  §  3656. 

§§  3657a-3657c 

New  sections  inserted.     Laws  of  1915, 
pp.  125,  126. 


Amended. 


§3658 

Laws  of  1915,  pp.  125,  126. 


§3659 

CROSS-REFERENCES 

Bridges  across  ditches  and  canals.  See 
note  ante,  §  3310. 

Extension  of  street  across  a  canal,  as  a 
nuisance.    See  note  ante,  §  3656. 

Power  of  village  to  abate  a  public  nuis- 
ance.   See  note  ante,  §  2236. 

Character  of  nuisance  as  applied  to 
thing  existing  under  authority  of  state. 
See  note  ante,  §  1621. 

HETEROGENEOUS  QUESTIONS 

Cellar-ways,  in  cities,  and  the  doors 
thereof  in  sidewalks,  are  maintained  by 
authority  of  law  in  this  state;  hence,  they 
can  not  be  deemed  nuisances.  City  of 
Lewiston  v.  Isaman,  19  Ida.  653,  669;  115 
Pac.  494. 

The  doing  of  a  thing,  authorized  by 
law,  such  as  the  running  of  a  saloon,  in 
the  usual  and  regular  manner,  under  a 
license,  is  not  a  public  nuisance  subject 
to  abatement.  Village  of  American  Falls 
v.  West,  26  Ida.  301,  308;  142  Pac.  42. 

A  ditch  or  canal  constructed  and  main- 
tained under  the  express  authority  of  a 
statute  can  not  be  deemed  a  nuisance. 
MacCammelly  v.  Pioneer  Irr.  District,  17 
Ida.  415,  423;  105  Pac.  1076. 

A  canal  constructed  and  operated  in 
accordance  with  law  is  not  a  nuisance, 
and  can  only  become  such  by  reason  of 
the  manner  in  which  it  is  maintained  or 
the  method  of  its  operation;  the  burden 
is  on  the  one  who  complained.   Boise  City 
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v.  Boise  City  Canal  Co.,  19  Ida.  717,  724; 
115  Pac.  505. 

The  mere  fact  that  a  city  extends  a 
street  across  a  canal  that  has  been  law- 
fully constructed  and  operated  does  not 
convert  the  canal  into  a  nuisance,  at  the 
place  where  the  street  crosses  the  canal. 
Boise  City  v.  Boise  City  Canal  Co.,  19 
Ida.  717,  724;  115  Pac.  505. 

If  a  street,  in  an  incorporated  city,  is 
extended  across  a  canal  already  con- 
structed, and  no  highway  was  in  existence 
at  the  point  of  intersection  when  the 
canal  was  built,  the  canal  company  is 
not  required  to  construct  a  bridge  at  such 
point.  Boise  City  v.  Boise  City  Canal 
Co.,  19  Ida.  717,  722;  115  Pac.  505. 

§3660 

This  section  was  intended  to  take  away 
from  a  purchaser,  where  there  is  a  nuis- 
ance on  the  property,  the  right  to  defend 
an  action  to  abate  the  same  on  the  ground 
that  he  did  not  create  it;  but  it  was 
never  intended  to  make  him  answerable 
for  damages  incurred  before  the  purchase. 
Brose  v.  Twin  Falls  Land  &  Water  Co., 
24  Ida.  266,  274;  46  L.  R.  A.,  N.  S.,  1187; 
133  Pac.  673. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Joint  liability  of  successive  owners  of 
property  for  nuisance  maintained  there- 
on.   46  L.  R.  A,  N.  S.,  1187. 

§3665 

Amended.     Laws  of  1915,  pp.  125,  126. 

HETEROGENEOUS  QUESTIONS 

To  authorize  a  private  person  to  bring 
an  action  to  abate  a  public  nuisance,  the 
plaintiff  must  allege  and  show  that  he 
will  be  specially  injured,  in  a  different 
way  from  the  public  generally,  or  be  de- 
prived of  the  free  use  of  his  own  private 
property.  Strieker  v.  Hillis,  15  Ida.  709, 
712;    99  Pac.   831. 

To  have  suffered  in  a  different  manner 
or  extent  than  the  public  at  large  is  to 
have  received  a  special  and  peculiar  dam- 
age for  which  a  recovery  may  be  had. 
Strieker  v.  Hillis,  17  Ida.  646,  648;  106 
Pac.  1128. 

§3666 

CROSS-REFERENCES 

Power  of  road  overseer  to  abate  nuis- 
ance.   See  note  ante,  §  932. 


§3801 

CROSS-REFERENCES 

Action  to  recover  liquor  license  tax. 
See  ante,  §  1835. 

Misdemeanor  to  conduct  business  with- 
out a  license.    See  post,  §  6983. 

§  3818 

Where  a  party  is  entitled  to  have  a 
verdict  directed  in  his  favor  at  the  close 
of  the  evidence,  and  the  case  is  reversed 
on  his  appeal,  a  new  trial  will  not  be 
granted;  the  case  should  be  remanded 
with  instructions  for  judgment  to  be  en- 
tered in  his  favor.  Exchange  State  Bank 
v.  Taber,  26  Ida.  723,  737;   145  Pac.  1090. 

§3820 

If  a  justice  becomes  suddenly  ill  and 
only  two  justices  are  left  to  decide  a 
case,  and  they  fail  to  agree  upon  a  de- 
cision, they  are  required  to  order  a  re- 
hearing. Cameron  Lumber  Co.  v.  Stack- 
Gibbs  Lumber  Co.,  26  Ida.  626,  633;  144 
Pac.  1114;  Stack-Gibbs  Lumber  Co.  v. 
Cameron  Lumber  Co.,  26  Ida.  649;  144 
Pac.  1121. 

§3821 

Amended.    Laws  of  1913,  p.  161. 


§3829 

Act  amending,   as   amended. 
1911,  p.  6. 


Laws  of 


HETEROGENEOUS  QUESTIONS 

In  section  11  of  article  5  of  the  con- 
stitution, or  in  this  section  of  the  Re- 
vised Codes,  both  of  which  provide  for 
the  establishment  of  district  courts,  there 
is  no  appellation  given  these  courts  so 
technical  that  the  use,  in  that  regard, 
of  the  words  "The  District  Court  of  the 
County  of  Cassia,"  instead  of  "The  Dis- 
trict Court  of  the  Fourth  Judicial  District 
in  and  for  Cassia  County,"  would  invali- 
date an  appeal  from  a  justice's  court, 
where  the  notice  of  appeal  so  refers  to 
the  court  to  which  the  appeal  is  taken. 
Darling  v.  Fremstadt,  22  Ida.  684,  687; 
127  Pac.  674. 

§3830 

CROSS-REFERENCES 

Criminal  jurisdiction  of  justices'  courts. 
See  note  post,  §  3854. 
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Coordinate  and  concurrent  jurisdiction 
of  justices'  and  district  courts  over  mis- 
demeanors.   See  note  post,  §  3854. 

JURISDICTION  OF  DISTRICT  COURT 

Under  the  constitution,  the  district 
court  has  original  jurisdiction  in  all  mis- 
demeanor cases,  as  well  as  in  cases  of 
felony.    State  v.   Raaf,   16  Ida.  411,   414; 

101  Pac.  747. 

The  district  court  has  original  jurisdic- 
tion in  all  cases  both  in  law  and  equity; 
but,  depending  upon  the  amount  involved, 
this  jurisdiction  at  law  is  not  exclusive; 
a  probate  court,  under  §  3841,  ante,  has 
jurisdiction  over  civil  causes,  where  the 
amount  claimed  does  not  exceed  five  hun- 
dred dollars;  and,  under  §3851,  ante,  a 
justice's  court  has  jurisdiction  of  an  ac- 
tion arising  on  contract,  for  the  recovery 
of  money  only,  if  the  sum  claimed  does 
not  exceed  the  sum  of  three  hundred 
dollars;  this  seems  to  give  such  courts  a 
sort  of  concurrent,  original  jurisdiction. 
Idaho  Trust  Co.  v.  Miller,  16  Ida.  308,  312; 

102  Pac.  360. 

A  district  court  must  acquire  jurisdic- 
tion of  a  case  that  is  within  its  original 
jurisdiction,  and  that  is  also  within  the 
original  jurisdiction  of  a  justice's  court, 
either  by  appeal  or  by  virtue  of  its  orig- 
inal jurisdiction;  it  can  not  acquire  it 
through  the  process  of  preliminary  ex- 
amination and  information  of  the  prose- 
cuting attorney.  State  v.  Raaf,  16  Ida. 
411,  418;  101  Pac.  747. 

§3831 

Amended.    Laws  of  1909,  p.  77. 

Act  amending,  as  amended.  Laws  of 
1911,  p.  6. 

Act  amending,  as  amended.  Laws  of 
1915,  p.  236. 

§§  3834,  3835 

Amended.    Laws  of  1911,  p.  6. 

§3841 

CROSS-REFERENCES 

Criminal  jurisdiction  of  justices  of  the 
peace.    See  post,  §  3854. 

JURISDICTION  OF  PROBATE  COURT 

The  probate  court  has  original  jurisdic- 
tion in  probate  and  guardianship  mat- 
ters. Idaho  Trust  Co.  v.  Miller,  16  Ida. 
308,  311;  102  Pac.  360. 


The  probate  court  has  no  jurisdiction 
of  action  against  an  executor  or  admin- 
istrator to  recover  on  a  rejected  claim 
for  more  than  five  hundred  dollars;  the 
jurisdiction  is  in  the  district  court.  Idaho 
Trust  Co.  v.  Miller,  16  Ida.  308,  312;  102 
Pac.  360. 

Proceedings  in  probate  and  guardian- 
ship matters,  in  the  probate  court,  are 
not  "cases  at  law  and  in  equity,"  within 
the  provisions  of  the  constitution  con- 
ferring jurisdiction  on  the  district  courts. 
Idaho  Trust  Co.  v.  Miller,  16  Ida.  308,  311; 
102  Pac.  360. 

§3843 

Amended.    Laws  of  1911,  p.  340. 

§3844 

HETEROGENEOUS  QUESTIONS 

The  probate  judge  may  appoint  a  clerk 
of  his  court,  and  the  clerk  may  properly 
sign  and  issue  a  summons.  Zimmerman 
v.  Bradford-Kennedy  Co.,  14  Ida.  681,  685; 
95  Pac.  825. 

§  3350 

Amended.    Laws  of  1909,  p.  8. 

CROSS-REFERENCES 

Place  of  trial  in  justices'  courts.  See 
note  post,  §  4639. 

§3851 

CROSS-REFERENCES 

Jurisdiction  where  boundaries  or  title 
to  realty  is  in  issue.  See  note  post, 
§  3852. 

HETEROGENEOUS  QUESTIONS 

A  suit  on  a  claim  against  a  decedent's 
estate,  if  the  amount  claimed  does  not 
exceed  three  hundred  dollars,  may  be 
brought  in  a  justice's  court.  Idaho  Trust 
Co.  v.  Miller,  16  Ida.  308,  312;  102  Pac. 
360. 

§3852 

CROSS-REFERENCES 

Case  must  be  transferred  to  district 
court,  when.    See  Rev.  Codes,  §  4645. 

HETEROGENEOUS  QUESTIONS 

Justices  of  the  peace  have  no  juris- 
diction of  any  cause  where  the  boun- 
daries or  title  to  real  property  are  called 
in  question  or  put  in  issue;  if  this  ap- 
pears  on    the    face   of   the   complaint,   a 
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demurrer  thereto  should  be  sustained;  if 
not,  title  may  be  put  in  issue  by  a  veri- 
fied answer;  in  either  case,  whenever 
it  does  appear,  either  by  demurrer  or 
answer,  that  title  to  realty  is  in  issue, 
the  justice's  court  ceases  to  have  juris- 
diction of  the  subject-matter.  Hammer  v. 
Garrett,  15  Ida.  657,  666;   99  Pac.  124. 

§  3853 

CROSS-REFERENCES 

Place  of  trial  in  justices'  courts.  See 
note  post,  §  4639. 

§3854 

CROSS-REFERENCES 

Co-ordinate  and  concurrent  jurisdiction 
of  justices'  and  district  courts  over  mis- 
demeanors.   See  note  ante,  §  1350. 

Criminal  jurisdiction  of  probate  courts. 
See  Rev.  Codes,  §  3841. 

Jurisdiction  of  district  courts.  See  ante, 
§  3830. 

Place  of  trial  in  justices'  courts.  See 
note  post,  §  4639. 

Jurisdiction  of  police  judge.  See  Rev. 
Codes,  §  2202. 

Criminal  jurisdiction  of  justices  of  the 
peace,  probate  judges,  and  police  judges. 
See  note  post,  §  7511. 

JURISDICTION 

Under  section  21  of  article  5  of  the 
constitution,  probate  courts  have  concur- 
rent jurisdiction  with  justices  of  the  peace 
in  criminal  cases,  and,  by  this  provision 
of  the  codes,  justices  have  jurisdiction 
of  all  misdemeanors  punishable  by  fine 
not  exceeding  $300  or  imprisonment  in 
the  county  jail  not  exceeding  six  months, 
or  by  both  fine  and  imprisonment.  State 
v.  Drury,  25  Ida.  787,  790;   139  Pac.  1129. 

The  probate  courts  have  concurrent  jur- 
isdiction with  justices  of  the  peace  of 
the  offenses  herein  enumerated;  this  is 
by  virtue  of  §  3841,  ante.  State  v.  West, 
20  Ida.  387,  390;  118  Pac.  773. 

The  jurisdiction  of  the  district  court 
and  justices'  courts  in  misdemeanor  cases, 
of  which  a  justice's  court  has  original 
jurisdiction,  is  a  co-ordinate  and  concur- 
rent jurisdiction.  State  v.  Raaf,  16  Ida. 
411,  417;  101  Pac.  747. 

It  is  the  duty  of  a  justice's  court  to 
take  jurisdiction  of  and  try  a  misde- 
meanor  of   which    it   has    original    juris- 


diction, whenever  a  case  is  properly 
commenced  before  such  court.  State  v. 
Raaf,  16  Ida.  411,  416;    101  Pac.  747. 

The  penalty  prescribed  by  §  360,  ante, 
for  illegal  voting  by  inmates  of  houses 
of  ill-fame  is  in  excess  of  the  maximum 
penalty  prescribed  by  this  section  for  the 
offenses  therein  enumerated;  hence,  the 
only  jurisdiction  that  a  justice's  court, 
or  a  probate  court,  has  of  such  offenses 
of  illegal  voting  is  to  hold  a  preliminary 
examination  and  commit  the  accused  for 
trial  in  the  district  court,  or  discharge, 
as  the  case  may  be.  State  v.  West,  20 
Ida.  387,  389;   118  Pac.  773. 

The  criminal  jurisdiction  of  justices' 
courts  and  of  police  judges  is  limited  to 
cases  of  petit  larceny,  assault  and  bat- 
tery, not  charged  to  have  been  com- 
mitted upon  a  public  officer  in  the  per- 
formance of  his  duty,  breaches  of  the 
peace,  riots,  affrays,  committing  a  willful 
injury  to  property,  and  all  misdemeanors 
punishable  by  fine  not  exceeding  $300, 
or  imprisonment  in  the  county  jail,  not 
exceeding  six  months,  or  both.  State  v. 
Frederic,  28  Ida.  709;   155  Pac.  977. 

§3862 

COURT'S     CONTROL     OF     ITS     OWN 
PROCESS 

The  court  has  control  of  its  process 
and  may  order  a  summons  withdrawn 
from  the  files  and  served  after  it  has 
become  a  file  of  the  court.  Harpold  v. 
Doyle,  16  Ida.  671,  685;    102  Pac.  158. 

The  court  has  control  of  its  process  and 
may  order  a  defective  summons  to  be  so 
amended  as  to  conform  to  the  require- 
ments of  the  statute;  and,  after  amend- 
ment, it  may  order  the  summons  to  be 
withdrawn  from  the  files  and  served.  Em- 
pire Mill  Co.  v.  District  Court,  27  Ida.  383; 
149  Pac.  499. 

A  trial  court  has  power  to  order  the 
amendment  of  a  summons,  concerning  the 
time  in  which  to  answer,  so  as  to  make 
it  conform  to  the  present  statute,  where 
the  time  fixed  wras  under  the  former 
statute.  Ridenbaugh  v.  Sandlin,  14  Ida. 
472,  477;  125  Am.  St.  Rep.  175;  94  Pac. 
827. 

§3885 

CROSS-REFERENCES 

Place  of  trial  in  justices'  courts.  See 
note  post,  §  4639. 
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§3886 

Applied  in  Ferguson  v.  McGuire,  17 
Ida.  141,  145;   104  Pac.  1028. 

§3890 

CROSS-REFERENCES 

What  is  no  appearance.  See  note  post, 
§  4892. 

CONSTRUCTION  OF  SECTION 

Under  the  seventeenth  subdivision  of 
this  section,  a  judge  at  chambers  has 
express  authority  to  hear  testimony  and 
enter  judgment  in  default  cases.  Nuestel 
v.  Spokane  I.  Ry.  Co.,  27  Ida.  367;  149 
Pac.  462. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 
Right,  upon  plea  of  guilty,  to  sentence 
accused  without  intervention  of  jury.    35 
L.  R.  A.,  N.  S.,  1146. 

§3894 

Amended.    Laws  of  1911,  p.  676. 

§3900 

CROSS-REFERENCES 

Change  of  venue,  where  judge  is  preju- 
diced.    See  Rev.  Codes,  §§  4125  and  4126. 

Change  of  venue,  in  justices'  court, 
where  the  justice  is  prejudiced.  See  post, 
§  8285. 

CONSTITUTIONAL   PROVISION 

The  constitution  prohibits  a  prejudiced 
judge  from  trying  a  case;  the  constitu- 
tional provision  is  self-executing,  and 
must  be  treated  as  an  additional  ground 
to  those  enumerated  in  this  section.  Bell 
v.  Bell,  18  Ida.  636,  639;   111  Pac.  1074. 

§3925 

CROSS-REFERENCES 

Application  for  new  trial.  See  post, 
§  4441. 

Method  of  prosecution.  See  Rev.  Codes, 
§  7600. 

POWER     AND     DUTY     OF     DISTRICT 
COURTS 

District  courts,  in  the  trial  of  misde- 
meanor cases,  are  clothed  with  authority 
to  adopt  the  procedure  prescribed  for 
the  trial  of  misdemeanor  cases  in  the 
inferior  courts,  or  such  mode  of  proce- 
dure as  may  appear  most  conformable  to 


the  code.    Fix  v.  Flynn,  27  Ida.  580;    150 
Pac.  44. 

The  district  court,  upon  the  reversal 
of  a  judgment,  on  appeal  from  a  probate 
or  justice's  court  on  questions  of  law 
alone,  where  no  issue  of  fact  was  ten- 
dered in  the  lower  court,  should  remand 
the  cause  with  instructions  to  proceed 
in  accordance  with  the  decision  and  judg- 
ment of  the  district  court.  Smith  v.  Clyne, 
15  Ida.  254,  264;  97  Pac.  40. 

If  a  judge  of  one  judicial  district  is 
called  into  another  district  for  the  pur- 
pose of  trying  some  particular  or  specific 
case,  such  judge,  for  the  purposes  of  that 
case,  has  all  the  power  and  authority  of 
the  "court,"  within  and  for  such  judicial 
district,  or  of  the  "judge"  thereof,  and 
may  make  any  and  all  orders  proper  or 
necessary  in  granting  extensions  of  time 
for  preparing  and  presenting  statements 
and  bills  of  exceptions,  or  filing  affidavits 
on  motion  for  a  new  trial.  Morris  v. 
Lemp,  13  Ida.  116,  121;  88  Pac.  761. 

§  3948 

Amended.    Laws  of  1915,  p.  147. 

§3952 

Discretion  of  court  as  to  mode  of 
selecting  jury.     See  note  post,  §  3961. 

This  section  does  not  appear  to  be  un- 
constitutional. State  v.  Barber,  13  Ida. 
65,  78;   88  Pac.  418. 

§3953 

CROSS-REFERENCES 

Discretion  of  court  as  to  mode  of 
selecting  jury.     See  note  post,  §  3961. 

§3956 

CROSS-REFERENCES 

Discretion  of  court  as  to  mode  of 
selecting  jury.     See  note  post,  §  3961. 

§3957 

CROSS-REFERENCES 

Discretion  of  court  as  to  mode  of 
selecting  jury.     See  note  post,  §  3961. 

§3958 

CROSS-REFERENCES 

Discretion  of  court  as  to  mode  of 
selecting  jury.  See  note  post,  §  3961. 

§3960 

Amended.    Laws  of  1913,  p.  128. 
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§3961 

Under  this  section,  the  court  or  judge 
may  order  an  open  venire  to  issue  for 
such  number  of  persons  as  may  be  re- 
quired to  appear  for  service  at  any  term 
of  court  in  his  district.  State  v.  Barber, 
13  Ida.  65,  80;   88  Pac.  418. 

A  panel  of  jurors,  for  service  as  trial 
jurors,  is  not  required  to  be  formed  in 
all  cases  as  set  forth  in  the  sections 
3952  to  3957,  inclusive,  of  the  Revised 
Codes,  but  the  court  may,  in  its  discre- 
tion, order  the  sheriff  to  select  and  sum- 
mon a  sufficient  number  of  good  and 
lawful  men  of  the  county.  State  v.  Steen, 
—  Ida.  — ;   158  Pac.  499. 

§3980 

Amended.    Laws  of  1911,  p.  85. 

§3984 

HETEROGENEOUS  QUESTIONS 

Either  party  to  a  suit,  in  which  a  steno- 
graphic record  has  been  made,  may  de- 
mand a  typewritten  copy  of  a  part  or 
the  whole  thereof,  and  the  reporter  must 
furnish  the  same  upon  the  payment  of  a 
fee  of  IV2  cents  per  hundred  words. 
Keane  v.  Pittsburg  Lead  Min.  Co.,  18  Ida. 
711,  712;   112  Pac.  214. 

The  furnishing  of  a  transcript  in  nar- 
rative form  is  not  a  compliance  with 
this  section,  and  the  cost  of  procuring  a 
record  in  that  form  will  not  be  allowed 
as  costs  on  appeal.  Keane  v.  Pittsburg 
Lead  Min.  Co.,  18  Ida.  711,  713;  112  Pac. 
214. 

It  is  not  contemplated  that  each  party 
must  procure  a  transcript  of  the  evidence 
to  prepare  his  bill,  or  statement,  or 
amendments  thereto;  but  it  does  contem- 
plate that  the  appellant,  in  the  first  in- 
stance, shall  procure  such  copy  and  that 
the  respondent  may  have  the  benefit 
thereof.  Keane  v.  Pittsburg  Lead  Min. 
Co.,  18  Ida.  711,  712;  112  Pac.  214. 

§§  3987,  3988 

Amended.    Laws  of  1915,  p.  122. 

§3988 

All  fees  earned  by  the  stenographer, 
whether  for  making  exact  copies  of  his 
notes,  or  in  reducing  them  to  narrative 
form,  must  be  turned  into  the  state  treas- 


ury.   Keane  v.  Pittsburg  Lead  Min.   Co., 
18  Ida.  711,  713;  112  Pac.  214. 

§3990 

CROSS-REFERENCES 

Non-resident  attorneys.    See  note  post, 
§3994. 

§3991 

Amended.    Laws  of  1909;  p.  109. 

CROSS-REFERENCES 

Non-resident  attorneys.    See  note  post, 
§  3994. 

§3994 

Amended.    Laws  of  1909,  p.  109. 


Act   amending,   as  amended. 
1911,  p.  338. 


Laws  of 


CROSS-REFERENCES 

Admission  of  attorneys.  See  Rev.  Codes, 
§  3991. 

Signing,  indorsement,  and  verification 
by  attorneys.    See  post,  §  4198. 

Disbarment  or  suspension  of  attorneys. 
See  post,  §  4002. 

Disbarment  for  making  false  affidavit. 
See  note  post,  §  4002. 

AUTHORITY   TO  APPEAR 

Where  a  non-resident's  appearance  in 
court,  as  an  attorney,  is  not  authorized 
by  the  laws  of  the  state,  his  name  will, 
on  motion,  be  stricken  from  all  of  the 
papers  and  files  originally  filed  in  such 
court,  and  he  will  be  prohibited  from 
further  appearing  as  an  attorney  in  any 
of  the  district  courts  of  the  state,  until 
such  time  as  he  has  fully  complied  with 
the  provisions  of  the  statutes  of  this 
state,  regulating  the  right  of  an  attorney 
to  engage  in  the  practice  of  law  in  this 
jurisdiction.  Anderson  v.  Coolin,  27  Ida. 
334;  149  Pac.  286. 

§  3995 

CROSS-REFERENCES 

Non-resident  attorneys.  See  note  ante, 
§  3994. 

§3998 

CROSS-REFERENCES 

Non-resident  attorneys.  See  note  ante, 
§  3994. 
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§3997 

CROSS-REFERENCES 

Disbarment  for  making  false  affidavit. 
See  note  post,  §  4002. 

Non-resident  attorneys.  See  note  ante, 
§  3994. 

HETEROGENEOUS  QUESTIONS 

The  law  will  not  permit  an  attorney, 
employed  to  secure  property  for  a  client 
and  having  accepted  the  employment,  to 
obtain  a  supposed  interest  in  the  property 
for  himself,  and  thereby  repudiate  his 
fiduciary  obligation  and  receive  the  prop- 
erty in  person.  Ainsworth  v.  Harding,  22 
Ida.  645,  662;  128  Pac.  92. 

§4002 

CROSS-REFERENCES 

Non-resident  attorneys.  See  note  ante, 
§  3994. 

Judgment  upon  disbarment  of  attor- 
ney, who  has  been  convicted  of  a  crime. 
See  post,  §  4014. 

HETEROGENEOUS  QUESTIONS 

The  statute  does  not  require  that  the 
conviction  be  had  in  a  court  of  record; 
it  is  enough  that  it  was  had  in  an  in- 
ferior court.  In  re  Disbarment  of  Henry, 
15  Ida.  755,  757;  21  L.  R.  A.,  N.  S.,  207; 
99  Pac.  1054. 

An  attorney  and  counselor  at  law  may 
be  disbarred  for  and  on  account  of  his 
conviction  of  a  felony  or  misdemeanor 
involving  moral  turpitude.  In  re  Dis- 
barment  of  Henry,  15  Ida.  755,  757;  21 
L.  R.  A.,  N.  S.,  207;  99  Pac.  1054. 

An  attorney  will  be  disbarred,  and  his 
name  stricken  from  the  roll  of  attorneys, 
when  it  is  shown  to  the  supreme  court 
that  the  affidavit,  stating  his  admission 
to  the  highest  court  of  another  state,  and 
upon  which  he  procured  his  admission 
to  practice  in  the  courts  of  this  state,  was 
false.  In  re  Bradley,  14  Ida.  784,  787; 
96  Pac.  208. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Disbarment  of  attorney  because  of  his 
conviction  of  a  felony.  21  L.  R.  A.,  N.  S., 
207. 

§4003 

CROSS-REFERENCES 

Causes  for  disbarment.  See  note  ante, 
§  4002. 


§4014 

Applied  in  the  case  of  In  re  Disbar- 
ment of  Henry,  15  Ida.  755,  761;  21  L.  R. 
A.,  N.  S.,  207;  99  Pac.  1054. 

§4020 

There  is  but  one  form  of  action  in  this 
state  for  the  enforcement  or  protection  of 
rights  or  the  redress  of  private  wrongs. 
Bates  v.  Capital  State  Bank,  21  Ida.  148; 
121  Pac.  561. 

§4021 

While  the  title  to  an  action  does  not 
affect  its  merits  nor  detract  from  the 
rights  of  the  parties,  yet  it  is  better  that 
a  proper  title  be  given,  and  that  the  title 
be  maintained  throughout  the  proceed- 
ing; thus,  where  there  was  a  petition 
before  a  board  of  county  commissioners, 
relating  to  the  incorporation  of  the  vil- 
lage of  Soldier,  and  a  resident  and  tax- 
payer, named  Gardner,  appealed  from  the 
order  granting  the  petition,  it  was  im- 
proper to  entitle  the  case,  "Gardner  v. 
The  Board  of  County  Commissioners"; 
the  proper  title  before  the  board  of  com- 
missioners was,  "In  the  Matter  of  the 
Petition  for  the  Incorporation  of  the  Vil- 
lage of  Soldier."  Gardner  v.  Blaine 
County,  15  Ida.  698,  700;  99  Pac.  826. 

§4030 

CROSS-REFERENCES 

Absence  of  defendant  from  the  state. 
See  note  post,  §  4069. 

§4036 

CROSS-REFERENCES 

Limitation  of  actions  for  recovery  of 
real  property.    See  note  post,  §  4041. 

STATUTE   OF  LIMITATIONS 

The  statute  of  limitations  is  not  gen- 
erally available  as  a  defense  in  a  suit 
by  the  beneficiary  against  the  trustee 
to  enforce  an  express  continuing  trust; 
but,  when  the  condition  precedent  to 
bringing  the  trust  into  existence  was  that 
a  holding  corporation  should  be  organ- 
ized within  a  reasonable  time,  and  the 
persons  concerned  have  refused  to  com- 
ply with  this  condition,  such  would  pre- 
sent an  exceptional  case  where  the  statute 
might  be  held  available.  Olympia  Mining 
&  Milling  Co.  v.  Kerns,  24  Ida.  481,  499, 
506;   135  Pac.  255. 
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Where  a  person  died  intestate,  owning 
community  property  consisting  of  town 
lots,  owing  no  debts,  leaving  a  widow 
and  two  minor  sons,  and  where,  under 
the  law  as  it  existed  at  the  time  of  such 
death,  an  undivided  one-half  interest  de- 
scended to  the  widow,  and  the  other 
one-half  interest  to  the  minor  children, 
the  widow  could  not  legally  convey  the 
entire  title  to  such  property,  but  her 
deed,  purporting  to  do  so,  would  give  the 
grantee  color  of  title,  under  wmich  he 
might  obtain  title  by  adverse  possession; 
and,  where  the  facts  show  that  the 
grantee,  after  the  minor  children  had  ar- 
rived at  majority,  did  acquire  title  to 
the  lots  by  adverse  possession,  the  right 
of  the  heirs  to  any  part  or  interest  in 
said  lots,  where  no  constructive  fraud, 
or  trust  of  any  kind,  is  shown,  is  barred 
by  the  statute  of  limitations,  under  the 
provisions  of  this  section  and  of  §§  4037, 
4040,  4041,  and  4042,  post.  Coe  v.  Sloan, 
16  Ida.  49,  56;  100  Pac.  354. 

If  no  fraud  is  shown,  neither  the  igno- 
rance of  a  person,  of  his  right  to  bring 
an  action,  nor  the  mere  silence  of  the 
person  liable  to  the  action,  prevents  the 
running  of  the  statute  of  limitations.  Coe 
v.  Sloan,  16  Ida.  49,  59;  100  Pac.  354. 

Express  trusts  are  not  within  the  opera- 
tion of  the  statute  of  limitations,  but 
trusts  which  arise  from  an  implication 
of  law,  or  constructive  trusts,  are  within 
the  operation  of  that  statute.  Ames  v. 
Howes,  13  Ida.  756,  765;    93  Pac.  35. 

HETEROGENEOUS  QUESTIONS 

A  failure  to  find  upon  the  issue  of  the 
statute  of  limitations  is  reversible  error. 
Village  of  Hailey  v.  Riley,  14  Ida.  481, 
497;  17  L.  R.  A.,  N.  S.,  86;  95  Pac.  686. 

In  a  suit  by  the  mayor  of  a  city  for  the 
cancellation  of  deeds,  and  for  a  decree 
adjudging  the  plaintiff  to  hold  in  trust 
for  the  inhabitants  of  the  city,  which 
deeds,  executed  by  the  plaintiff's  prede- 
cessor in  office,  are  alleged  to  have  been 
made  without  authority,  a  demurrer  that 
contemplates  the  possession  by  the  de- 
fendant for  five  years,  should  not  be  sus- 
tained. Hodges  v.  Lemp,  24  Ida.  399,  407; 
135  Pac.  250. 

A  mining  company  may  sue  to  have 
the  record  owner  of  the  land  worked 
by  it  decreed  to  hold  as  its  trustee,  not- 
withstanding  that  the   defendant's   abso- 


lute deed  has  been  of  record  for  eight 
years;  provided  that  during  all  that  time 
the  plaintiff  has  had  open,  notorious, 
exclusive  and  adverse  possession,  with- 
out objection  on  the  defendant's  part 
until  a  service  upon  it,  less  than  five 
years  before  the  suit,  of  a  notice  of  claim 
by  the  defendant,  the  plaintiff  owning 
the  equitable  title  during  all  those  years 
and  the  defendant  holding  the  naked 
record  title  for  its  use  and  benefit. 
American  Min.  Co.  v.  Trask,  28  Ida.  642; 
156  Pac.  1137. 

§  4037 

CROSS-REFERENCES 

Damages  for  vacating  street.  See  note 
ante,  §  2238. 

Heirs  are  barred,  when.  See  note  ante, 
§  4036. 

Five-year  seisin  of  realty.  See  note 
ante,  §  4036. 

Limitation  of  actions  or  defenses  as  to 
title  to  real  property.  See  note  post, 
§  4041. 

HETEROGENEOUS  QUESTIONS 

A  failure  to  find  upon  the  issue  of  the 
statute  of  limitations  is  reversible  error. 
Village  of  Hailey  v.  Riley,  14  Ida.  481, 
497;  17  L.  R.  A.,  N.  S.,  86;  95  Pac.  686. 

An  action  to  recover  damages  for  the 
vacation  of  a  street,  brought  more  than 
nine  years  after  the  ordinance  vacating 
the  street  was  passed,  is  barred  by  the 
statute  of  limitations,  whether  this  sec- 
tion, or  §§  4038,  4054,  or  4060  be  applied. 
Canady  v.  Coeur  D'Alene  Lumber  Co.,  21 
Ida.  77,  93;   120  Pac.  830. 

§4038 

CROSS-REFERENCES 

Color  of  title  and  adverse  possession. 
See  note  post,  §  4039. 

HETEROGENEOUS  QUESTIONS 

Where  several  persons  have  an  expec- 
tancy as  remaindermen,  and  one  of  them 
takes  a  deed  from  the  life  tenant,  con- 
ferring a  limited  estate,  but  constituting 
color  of  title,  and  the  grantee  enters,  be- 
lieving that  he  has  a  fee  simple  title,  his 
possession,  under  the  circumstances,  be- 
comes an  adverse  possession  within  the 
meaning  of  this  section  and  of  §§  4039 
and    4040,   post,   which,   if  continued    for 
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five  years  bars  any  right  of  recovery  on 
the  part  of  the  other  remaindermen.  Wil- 
son v.  Linder,  21  Ida.  576,  587;  Ann.  Cas. 
1913E,  148;  42  L.  R.  A.,  N.  S.,  242;  123 
Pac.   487. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Laches  as  affecting  the  right  of  one 
cotenant  to  benefit  of  purchase  of  out- 
standing title   by   another.    42   L.   R.   A., 

N.  S.,  242. 

§4039 

CONSTRUCTION  OF  SECTION 

This  section  has  no  application  what- 
ever to  public  highways;  the  public  never 
acquires  the  legal  title  to  land  over  which 
a  highway  extends.  Meservey  v.  Gulli- 
ford,  14  Ida.  133,  144;  93  Pac.  780. 

HETEROGENEOUS  QUESTIONS 

Facts  constituting  color  of  title  and 
adverse  possession,  within  the  meaning 
of  §§4038,  4039,  and  4040,  sufficient,  in 
favor  of  one  remainderman,  to  bar  any 
right  of  recovery  on  the  part  of  the  other 
remaindermen  in  expectancy.  Wilson  v. 
Linder,  21  Ida.  576;  Ann.  Cas.  1913E,  148; 
42  L.  R.  A.,  N.  S.,  242;  123  Pac.  487. 

§4040 

CROSS-REFERENCES 

Claim  of  title,  in  adverse  possession. 
See  note  post,  §  4041. 

Heirs  are  barred,  when.  See  note  ante, 
§  4036. 


Possession   under   claim   of  title, 
note  ante,  §  4036. 


See 


Color  of  title  and  adverse  possession. 
See  note  ante,  §  4039. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Laches  as  affecting  the  right  of  one 
cotenant  to  benefit  of  purchase  of  out- 
standing title  by  another.     42  L.  R.  A., 

N.  S.,  242. 

§4041 

CROSS-REFERENCES 

Heirs  are  barred,  when.  See  note  ante, 
§  4036. 

HETEROGENEOUS  QUESTIONS 

A  person  entering  into  possession  of 
land  under  a  claim  of  title  founded  on  a 


written  instrument,  and  holding  such  pos- 
session for  more  than  five  years  there- 
after, occupying  and  claiming  the  land 
and  paying  taxes  on  it  throughout  that 
time,  and  having  it  enclosed,  can  not  be 
ousted  in  an  action,  not  brought  within 
the  five  years,  by  a  person  who,  at  no 
time  within  that  period,  had  been  in  pos- 
session. Smith  v.  Yates,  25  Ida.  137,  139; 
136  Pac.  622. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Acquiring  title  to  mining  claim  by  ad- 
verse possession.    40  L.  R.  A.,  N.  S.,  817. 

§4042 

CROSS-REFERENCES 

Heirs  are  barred,  when.  See  note  ante, 
§  4036. 

§4043 

CROSS-REFERENCES 

Payment  of  taxes,  in  adverse  posses- 
sion.  See  note  ante,  §  4041. 

HETEROGENEOUS  QUESTIONS 

Applied  in  Northern  Pac.  Ry.  Co.  v. 
Pyle,  19  Ida.  3,  11;   112  Pac.  678. 

Applied  in  Bayhouse  v.  Urquides,  17 
Ida.  286,  294,  297;  105  Pac.  1066. 

To  obtain  title  under  this  section  by 
adverse  possession,  occupancy,  claim  of 
title,  and  payment  of  taxes  for  the  period 
of  five  years  must  be  shown.  Brown  v. 
Brown,  18  Ida.  345,  354;  110  Pac.  269. 

Adverse  possession  can  not  be  estab- 
lished unless  it  is  shown  that  the  land 
has  been  occupied  and  claimed  for  the 
period  of  five  years  continuously,  and 
the  claimant  or  his  predecessors  in  inter- 
est have  paid  all  taxes,  state,  county, 
and  municipal,  which  have  been  levied 
and  assessed  upon  such  land  according 
to  law.  Swank  v.  Sweetwater  Irr.  &  P. 
Co.,  15  Ida.  353,  358;  98  Pac.  297. 

Under  a  claim  of  title  by  adverse  pos- 
session, the  five  years  continuous,  ex- 
clusive, adverse  possession,  and  payment 
of  taxes  need  not  have  been  immediately 
preceding  the  action,  or  at  any  particu- 
lar time;  provided  the  party  claiming  can 
establish  any  five-year  period.  Cramer  v. 
Walker,  23  Ida.  495,  500;  130  Pac.  1002. 

The  statute,  whereby  land  must  have 
been    cultivated    and    improved    by    the 
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claimant,  in  order  that  he  may  assert  a 
right  by  adverse  possession,  uses  the 
word  "improve"  in  the  sense  of  changing 
or  making  better,  the  law  makers  in 
enacting  it  having  in  mind  that  some 
land  is  to  be  made  better  in  one  way 
and  other  land  in  some  other  way,  in 
order  to  adapt  it  to  a  purpose  enter- 
tained. Trask  v.  Success  Min.  Co.,  28  Ida. 
4S3;   155  Pac.  288. 

§4046 

During  the  minority  of  minors,  title  by 
adverse  possession  can  not  be  acquired 
against  them.  Harris  v.  McCrary,  17  Ida. 
300,  305;  105  Pac.  558. 

§4050 

CROSS-REFERENCES 

Limitation  of  actions.  See  notes  ante, 
§  4036,  and  post,  §  4054. 

§4051 

CROSS-REFERENCES 

Method  of  keeping  judgment  alive.  See 
note  post,  §  4474. 

Time  for  execution  is  limited  to  five 
years  unless  judgment  is  revived.  See 
Rev.  Codes,  §  4470. 

Writ  of  scire  facias  has  been  abolished. 
See  Rev.  Codes,  §  4611. 

HETEROGENEOUS  QUESTIONS 

There  are  two  methods  of  keeping  alive 
a  judgment  other  than  for  the  recovery 
of  money;  one  method  is  by  an  action 
on  the  judgment  within  six  years;  the 
other,  is  by  supplemental  proceedings 
under  §  4474,  post.  Bashor  v.  Beloit,  20 
Ida.  592,  600;  119  Pac.  55. 

An  action  may  be  maintained  to  revive 
a  domestic  judgment,  if  commenced 
within  six  years  from  the  entry  of  such 
judgment.  Bashor  v.  Beloit,  20  Ida.  592, 
601;   119  Pac.  55. 

The  one  method  of  keeping  alive  a 
judgment  for  the  recovery  of  money,  is  by 
action  within  six  years  from  its  entry. 
Bashor  v.  Beloit,  20  Ida.  592,  600;  119 
Pac.  55. 

The  right  to  commence  and  maintain 
an  action  on  a  judgment  in  this  state  is 
dependent  upon  and  governed  by  the 
statute  that  limits  the  time  in  which  an 
action  may  be  brought  upon  a  judgment; 


it  does  not  depend  upon  the  right  to 
issue  execution  for  the  enforcement  of 
such  judgment.  Bashor  v.  Beloit,  20  Ida. 
592,  600;   119  Pac.  55. 

Instance  of  notes  barred  by  the  pro- 
visions of  this  section.  Sterrett  v. 
Sweeney,  15  Ida.  416;  128  Am.  St.  Rep.  68; 
20  L.  R.  A.,  N.  S.,  963;    98  Pac.  418. 

Annotations  to  similar  statutory  pro- 
visions. Kerr's  Cyc.  Code  Civ.  Proc, 
§336. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Limitation  of  actions  on  contracts.  20 
L.  R.  A.,  N.  S.,  963. 

§4052 

CROSS-REFERENCES 

Action  to  recover  deposits.  See  Rev. 
Codes,  §  4059. 

Action  on  judgment.    See  ante,   §  4051. 

Absence  of  defendant  from  the  state. 
See  note  post,  §  4069. 

HETEROGENEOUS  QUESTIONS 

This   section  is   not   available  for  the 

defendant    in   an    action    on    an  implied 

contract.  Tritthart  v.  Tritthart,  24  Ida. 
186,  188;  133  Pac.  121. 

The  limitation  for  commencing  an  ac- 
tion founded  on  a  promissory  note  is  five 
years.  Miller  v.  Lewiston  Nat.  Bank,  18 
Ida.  124,  143;  108  Pac.  901. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Waiver  or  tolling  of  the  statute  of  lim- 
itations or  of  non-claim,  by  personal  rep- 
resentative, as  to  indebtedness  of  the 
estate.    L.  R.  A.  1915B,  1016. 

§4053 

CROSS-REFERENCES 

Action  to  recover  deposits.  See  Rev. 
Codes,  §  4059. 

Action  on  judgment.   See  ante,  §  4051. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Liability  of  title  abstractors.  42  L.  R. 
A.,  N.  S.  178. 

§4054 

CROSS-REFERENCES 

What  constitutes  laches  as  to  counter- 
claim.    See  note  post,  §  4055. 
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Action  to  recover  deposits.  See  Rev. 
Codes,  §  4059. 

Vacating  street.   See  note  ante,  §  4037. 

Effect  of  non-compliance  with  estray 
law.   See  note  ante,  §  1299. 

CONSTRUCTION  OF  SECTION 

Under  the  third  subdivision  of  this  sec- 
tion, a  right  of  action  accrues  in  favor 
of  the  owner  of  goods  as  soon  as  they 
are  wrongfully  taken  from  his  possession, 
or  wrongfully  converted  by  one  who 
rightfully  came  into  possession  of  them. 
Havird  v.  Lung,  19  Ida.  790,  794;  115  Pac. 
930. 

The  fourth  subdivision  of  this  section 
applies  only  to  actions  for  fraud  or  mis- 
take within  the  common  acceptance  of 
those  terms;  it  has  no  application  to 
an  action  for  the  taking,  detaining,  or  in- 
juring of  goods  or  chattels,  the  period  for 
commencing  which  is  prescribed  by  the 
third  subdivision  of  the  section.  Havird 
v.  Lung,  19  Ida.  790,  794;  115  Pac.  930. 

The  test,  under  subdivision  4  of  this 
section,  fixing  the  limitation  at  three 
years  in  actions  for  relief  on  the  ground 
of  fraud  or  mistake,  is  not  whether  the 
fraud  or  mistake  occurred  in  a  contract, 
or  independently  of  contract,  but  whether 
the  action  seeks  relief  from  or  on  ac- 
count of  a  fraud  or  mistake.  Hillock  v. 
Idaho  etc.  Trust  Co.,  22  Ida.  440,  444;  42 
L.  R.  A.,  N.  S.,  178;   126  Pac.  612. 

STATUTORY   LIABILITY 

A  "statutory  liability"  is  one  that  de- 
pends for  its  existence  on  the  enactment 
of  the  statute,  and  not  on  the  contract 
of  the  parties.  Dietrich  v.  Copeland 
Lumber  Co.,  28  Ida.  312;  154  Pac.  627. 

The  liability  of  an  individual  on  a  note 
made  by  him  as  officer  of  a  foreign  cor- 
poration, that  has  failed  to  comply  with 
the  laws  of  the  state  relating  to  such 
corporations,  is  a  statutory  liability;  and 
an  action  to  enforce  the  note  against 
him  personally  is  an  action  on  a  statu- 
tory liability,  within  the  meaning  of  the 
statute  of  limitations.  Dietrich  v.  Cope- 
land  Lumber  Co.,  28  Ida.  312;  154  Pac. 
626. 

An  action  upon  a  statutory  liability  is 
barred  by  the  statute  of  limitations  un- 
less   it    is    brought    within    three    years. 


Dietrich  v.  Copeland  Lumber  Co.,  28  Ida. 
312;   154  Pac.  626. 

HETEROGENEOUS  QUESTIONS 

Non-discovery  of  the  location  of  a  chat- 
tel is  not  a  material  element  in  comput- 
ing the  period  of  time  allowed  in  which 
to  commence  an  action  for  its  recovery. 
Havird  v.  Lung,  19  Ida.  790,  794;  115  Pac 
930. 

An  action  for  injuries  to  land,  caused 
by  deposits  of  poisonous  matter  floating 
down  from  ore-reduction  works  during 
an  overflow  of  water,  is  not  one  of  tres- 
pass, but  is  an  action  on  the  case,  to 
recover  incidental  and  consequential  dam- 
ages resulting  from  the  unlawful  or  neg- 
ligent operation  of  the  defendant's  works; 
such  an  action  is  not  governed,  as  to  limi- 
tation, by  the  second  subdivision  of  this 
section.  Hill  v.  Empire  State-Idaho  Min. 
&  Dev.  Co.,  158  Fed.  881,  885. 

Where  the  possession  of  property  is 
acquired  by  a  tort,  no  demand  is  neces- 
sary prior  to  the  institution  of  suit  for 
its  recovery;  consequently,  the  statute 
of  limitations  is  set  in  motion  without 
such  demand.  Havird  v.  Lung,  19  Ida.  790, 
794;  115  Pac.  930. 

An  action  against  an  abstractor  of 
titles,  for  damages  for  giving  a  wrong 
certificate  of  title,  is  not  one  to  which 
this  section  applies,  as  being  maintain- 
able within  three  years  after  discovery 
by  the  aggrieved  party  on  the  ground  of 
fraud  or  mistake;  it  is  rather  an  action 
on  a  contract  not  founded  on  an  instru- 
ment in  writing.  Hillock  v.  Idaho  etc. 
Trust  Co.,  22  Ida.  440,  443;  42  L.  R.  A., 
N.  S„  178;   126  Pac.  612. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Liability  of  title  abstractors.  42  L.  R. 
A.,  N.  S.,  178. 

§4055 

CROSS-REFERENCES 

Essentials  of  counterclaim.  See  Rev. 
Codes,  §  4184. 

A  bankrupt  is  estopped  by  his  laches 
from  setting  up,  as  a  counterclaim,  a 
claim  for  damages,  because  of  want  of 
proper  care  of  his  attached  property, 
where,  at  the  time,  an  action  by  the  ji; 
ment  creditor  against  the  sheriff  for  his 
negligence    is    barred    under  >,    and 
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where  an  action  against  the  judgment 
creditor  is  barred  under  §  4054.  Pindel  v. 
Holgate,  221  Fed.  342,  349. 

§4058 

CROSS-REFERENCES 

Actions  on  open  accounts.  See  Rev. 
Codes,  §  2124. 

§4059 

Applied  in  Bates  v.  Capital  State  Bank, 
18  Ida.  429,  437;  110  Pac.  277. 

§4060 

CROSS-REFERENCES 

Limitation  of  actions  not  otherwise  pro- 
vided for.     See  Rev.  Codes,  §  4060. 

Distinction  between  trespass  and  action 
on  the  case.    See  note  ante,  §  4054. 

Action  on  judgment.    See  ante,   §  4051. 

Vacating  street.    See  note  ante,  §  4037. 

HETEROGENEOUS  QUESTIONS 

A  failure  to  find,  upon  the  issue  of  the 
statute  of  limitations  is  reversible  error. 
Village  of  Hailey  v.  Riley,  14  Ida.  481, 
486,  497;  17  L.  R.  A.,  N.  S.,  86;  95  Pac. 
686. 

§4069 

CROSS-REFERENCES 

Construction  of  act  of  March  13,  1907. 
See  note  post,  §  4145. 

HETEROGENEOUS  QUESTIONS 

It  is  wholly  immaterial  whether  the  ab- 
sence from  the  state  be  temporary  or 
permanent.  Anthes  v.  Anthes,  21  Ida.  305, 
310;  121  Pac.  553. 

The  words,  "return  to  the  state,"  used 
in  this  section,  apply  to  a  non-resident 
debtor  who  enters  into  a  contract  in  a 
foreign  state,  and  thereafter  comes  into 
this  state,  as  well  as  to  a  citizen  who 
enters  into  a  contract  within  this  state, 
and  thereafter  departs  from  the  state. 
West  v.  Theis,  15  Ida.  167,  176;  128  Am. 
St.  Rep.  58;  17  L.  R.  A.,  N.  S.,  472;  96 
Pac.  932. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Construction  and  effect  of  statute  of 
forum  admitting  bar  of  statute  of  limi- 
tations of  state  or  county  in  which  the 
cause  of  action  arises  or  accrues.    17  L. 

R.  A.,  N.  S.,  472. 


§4071 
CONSTRUCTION  OF  SECTION 

The  provisions  of  this  section  were  not 
intended  to  shorten  the  time  within  which 
an  action  may  be  brought,  but  were  in- 
tended to  extend  such  time  in  certain 
cases,  depending,  at  the  time  of  a  party's 
death,  upon  whether  there  is  less  than 
one  year  left  of  the  period  of  limitation 
prescribed  by  the  general  statute.  Miller 
v.  Lewiston  Nat.  Bank,  18  Ida.  124,  142; 
108  Pac.  901. 

This  section  does  not  mean  that  claims 
against  an  estate  must  be  either  allowed, 
or  rejected  and  suit  brought  thereon 
within  one  year  from  the  date  of  the 
issuing  of  letters  of  administration.  Mil- 
ler v.  Lewiston  Nat.  Bank,  18  Ida.  124, 
144;   108  Pac.  901. 

Annotations  to  identical  statutory  pro- 
visions. Kerr's  Cyc.  Code  Civ.  Proc, 
§353. 

§4078 

CROSS-REFERENCES 

Administrator  has  no  power  to  waive 
bar  of  statute  of  limitations.  See  note 
post,  §  5461. 

HETEROGENEOUS  QUESTIONS 

An  administrator  can  not  "acknowl- 
edge or  promise"  to  pay  "a  new  or  con- 
tinuing contract"  so  as  to  remove  the 
same  from  the  operation  of  the  statute 
of  limitations.  Dern  v.  Olsen,  18  Ida.  358, 
371;  Ann.  Cas.  1912A,  1;  L.  R.  A.,  1915B, 
1016;   110  Pac.  164. 

A  clear  and  definite  acknowledgment 
of  the  existence  of  a  contract  and  lia- 
bility, which  has  not  at  the  time  been 
barred  by  the  statute  of  limitations, 
whether  coupled  with  a  direct  promise 
to  pay  or  not,  carries  with  it  an  implied 
promise  to  pay  the  debt  and  fixes  a  new- 
date  from  which  the  statute  of  limita- 
tions begins  to  run.  Dern  v.  Olsen,  18 
Ida.  358,  366;  Ann.  Cas.  1912A,  1;  L.  R. 
A.,  1915B,  1016;   110  Pac.  164. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Waiver  of  statute  of  limitations  by  per- 
sonal representative.   Ann.  Cas.  1912A,  6. 

Waiver  or  tolling  of  the  statute  of  limi- 
tations or  of  non-claim,  by  personal  rep- 
resentative, as  to  indebtedness  of  the 
estate.    L.  R.  A.,  1915B,  1016. 
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§4079 

CONSTRUCTION  OF  SECTION 

The  phrase  "has  arisen  in  another 
state,"  used  in  this  section,  refers  to 
and  means  the  state  in  which  the  foreign 
contract  is  to  be  paid  or  discharged;  it 
has  no  application  to  an  intermediate 
state  or  foreign  country  through  which 
the  debtor  may  subsequently  travel,  or  in 
which  he  may  reside  for  a  sufficient 
length  of  time  to  constitute  the  bar  of 
the  statute  of  limitations  of  such  state, 
prior  to  coming  to  this  state,  where  an 
action  is  eventually  commenced.  West  v. 
Theis,  15  Ida.  167,  176;  128  Am.  St.  Rep. 
58;  17  L.  R.  A.,  N.  S.,  472;  96  Pac.  932. 

Under  the  provisions  of  this  section,  "a 
cause  of  action  arises"  at  the  time  and 
the  place  in  the  state  or  foreign  country 
when  and  where  the  debt  is  to  be  paid 
or  the  contract  performed;  and  the  cause 
of  action  thus  arising  continues  and  fol- 
lows the  debtor  until  such  time  as  it  is 
either  barred  by  the  statute  of  limita- 
tions of  the  state  wherein  it  arose,  or 
until  the  debtor  has  lived  within  this 
state  a  sufficient  length  of  time  to  bar 
it  by  the  statute  of  limitations  of  this 
state.  West  v.  Theis,  15  Ida.  167,  175; 
128  Am.  St.  Rep.  58;  17  L.  R.  A.,  N.  S., 
472;   96  Pac.  932. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A 
NOTES 

Construction  and  effect  of  statute  of 
forum  admitting  bar  of  statute  of  limi- 
tations of  state  or  county  in  which  the 
cause  of  action  accrues.  17  L.  R.  A.,  N.  S., 
472. 

§4090 

CROSS-REFERENCES 

Right  of  holder  of  negotiable  instru- 
ment to  sue.    See  note  ante,  §  3508. 

Actions  by  executors  and  trustees.  See 
Rev.  Codes,  §  4092. 

HETEROGENEOUS  QUESTIONS 

If  an  attorney  collects  money  on  notes 
and  accounts  for  his  clients,  deposits  the 
same  in  a  bank,  and  subsequently  insti- 
tutes an  action  as  trustee  for  his  several 
clients  to  collect  the  money  so  deposited 
from  the  bank,  the  beneficiaries  are 
proper  if  not  necessary  parties  as  co- 
plaintiffs,  they  being  the  parties  bene- 
ficially interested  in   the  action  and  the 


recovery  of  the  fund.  Cunningham  v. 
Bank  of  Nampa,  13  Ida.  167,  173;  121  Am. 
St.  Rep.  257;  10  L.  R.  A.,  N.  S.,  706;  88 
Pac.  975. 

§  4091 

CROSS-REFERENCES 

Defenses  to  note  in  hands  of  assignee. 
See  note  ante,  §  3515. 

§4092 

CROSS-REFERENCES 

Party  in  interest  must  prosecute.  See 
ante,  §  4090. 

Where  an  official  bond  has  been  made 
to  the  state,  for  the  use  and  benefit  of  all 
persons  who  may  become  aggrieved  by 
the  wrongful  act  or  default  of  the  prin- 
cipal, and  the  state  sues  on  the  bond,  it 
sues  as  trustee  of  an  express  trust  and 
the  particular  persons  aggrieved  do  not 
need  to  be  joined  as  parties.  State  v. 
Title  G.  &  S.  Co.,  27  Ida.  752;  152  Pac.  189. 

§4093 

The  husband  must  be  joined  with  the 
wife  when  she  has  a  cause  of  action  for 
personal  injuries;  but,  if  the  husband 
has  a  separate  and  distinct  cause  of 
action  for  personal  injuries  to  himself, 
he  is  not  bound  to  join  his  cause  of  action 
with  that  of  his  wife.  Lindsay  v.  Oregon 
etc.  R.  R.  Co.,  13  Ida.  477,  485;  12  L.  R. 
A.,  N.  S.,  184;  90  Pac.  984. 

§4094 

The  wife  may  also  testify  in  such  action 
in  regard  to  the  contract  sued  on.  Lar- 
son v.  Carter,  14  Ida.  511,  515;  94  Pac. 
825. 

§§  4098,  4099 

Amended.    Laws  of  1915,  p.  265. 

§4100 

CONSTRUCTION  OF  SECTION 

This  section,  giving  the  right  of  action 
in  cases  of  death  by  wrongful  act,  was 
not  repealed  by  the  employers'  liability 
act,  nor  abrogated  by  it.  Chiara  v.  Stew- 
art Mining  Co.,  24  Ida.  473,  479;  135  Pac. 
245. 

The  jury,  under  this  section,  are  not 
limited  to  a  precise  and  specific  pecuniary 
amount  measured  by  the  direct  evidence 
given  in  the  case,  but  are  at  liberty  to 
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take  into  consideration,  guided  by  the 
evidence  given  in  the  case,  the  intrinsic 
probabilities  that  certain  damages  have 
been  sustained.  Anderson  v.  Great  North- 
ern Ry.  Co.,  15  Ida.  513,  522;   99  Pac.  91. 

The  word  "heirs"  in  this  statute,  pro- 
viding for  actions  for  death  caused  by 
wrongful  act,  is  to  be  understood  as  re- 
ferring to  statutory,  rather  than  to  com- 
mon-law heirs.  Whitley  v.  Spokane  etc. 
Ry.  Co.,  23  Ida.  642,  661;   132  Pac.  121. 

HETEROGENEOUS  QUESTIONS 

Where  a  passenger  on  an  electric  rail- 
way, running  from  a  point  in  the  state  of 
Washington  to  a  point  in  the  state  of 
Idaho,  was  killed  in  a  collision,  in  the 
state  of  Idaho,  he  being  at  the  time  a 
resident  of  the  state  of  Tennessee;  where 
he  left  his  wife  and  mother  as  his  sole 
heirs  at  law,  taking  equally;  and  where 
the  wife,  as  administratrix  under  the  laws 
of  Tennessee,  brought  an  action  in  the 
state  of  Washington  to  recover  a  balance 
alleged  to  be  due  from  the  railway  com- 
pany, but  the  mother  was  not  a  party  to 
that  suit,  she  is  not  bound  by  the  Wash- 
ington judgment;  the  mother  may  there- 
fore maintain  a  suit  in  Idaho  for  such 
wrongful  death;  the  Idaho  court  is  not 
bound  to  treat  the  Washington  judgment 
in  favor  of  the  plaintiff  as  a  bar  to  the 
mother's  recovery  in  her  Idaho  suit;  the 
Washington  court  was  without  jurisdic- 
tion as  to  her.  Spokane  &  I.  E.  R.  R.  Co. 
v.  Whitley,  237  U.  S.  487;  L.  R.  A.  1915F, 
736;  59  L.  ed.  1060;  35  Sup.  Ct.  655; 
affirming  23  Ida.  642;   132  Pac.  121. 

Annotations  to  like  statutory  provisions. 
Kerr's  Cyc.  Code  Civ.  Proc,  §  377. 

§4101 

HETEROGENEOUS  QUESTIONS 

There  is  no  misjoinder  of  parties  plain- 
tiff where  all  are  interested  in  the  result 
of  the  action.  Boise  City  v.  Wilkinson, 
16  Ida.  150,  161;  102  Pac.  148. 

In  a  suit  brought  by  a  Carey  act  com- 
pany, against  a  settler  upon  lands 
threaded  by  the  company's  canals,  to  en- 
force a  lien  on  the  interest  of  the  set- 
tler in  the  land  and  water  right,  the 
United  States  is  not  a  necessary  party. 
Idaho  Irr.  Co.  v.  Dill,  25  Ida.  711,  715; 
139  Pac.  714. 


§4102 

Amended.    Laws  of  1909,  p.  20. 

CROSS-REFERENCES 

Joinder  of  plaintiffs.  See  note  ante, 
§  4101. 

HETEROGENEOUS  QUESTIONS 

There  is  no  misjoinder  of  parties  de- 
fendant where  all  are  interested  in  the 
result  of  the  action.  Boise  City  v.  Wil- 
kinson, 16  Ida.  150,  161;  102  Pac.  148. 

§  4105 

CROSS-REFERENCES 

Unity  of  interest  of  parties  to  action. 
See  note  ante,  §  4101. 

§4108 

The  statute,  whereby  an  action  may 
survive  the  death,  or  transfer  of  interest, 
of  a  party  on  there  being  a  showing 
made  to  the  court  sufficient  for  its  al- 
lowing a  substitution,  covers  an  action 
brought  by  the  "Good  Roads"  District 
No.  2"  where  an  entity  so  named  has  been 
absorbed  by  another  known  as  "Weiser 
Valley  Highway  District,"  the  general 
boundaries  of  the  two  districts  not  vary- 
ing materially  and  their  assessed  valua- 
tion being  approximately  the  same.  Good 
Roads  Dist.  No.  2  v.  Washington  County, 
27  Ida.  732;  152  Pac.  183. 

§4111 

CROSS-REFERENCES 

Attachment  raises  issue  of  ownership. 
See  note  post,  §  4302. 

"INTEREST" 

The  interest  mentioned  in  the  statute, 
which  entitles  a  person  to  intervene  in 
a  suit  between  other  parties,  must  be  in 
the  matter  in  litigation,  and  of  such  a 
direct  and  immediate  character  that  the 
intervener  will  either  gain  or  lose  by  the 
direct  legal  operation  and  effect  of  the 
judgment.  Pittock  v.  Buck,  15  Ida.  47,  54; 
96  Pac.  212. 

Any  third  party  may,  in  this  state,  in- 
tervene in  an  action,  provided  he  has  "an 
interest  in  the  matter  in  litigation,  in 
the  success  of  either  of  the  persons,  or 
an  interest  against  both."  Union  Trust 
etc.  Bank  v.  Idaho  S.  &  R.  Co.,  24  Ida.  735, 
748;   135  Pac.  822. 
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The  owner  or  claimant  of  property  at- 
tached in  an  action  for  debt  has  such  an 
interest  against  both  parties  to  the  main 
action  as  entitles  him  to  intervene  for 
the  purpose  of  asserting  his  right  and 
title  to  the  attached  property.  Potlatch 
Lumber  Co.  v.  Runkel,  16  Ida.  192,  201; 
18  Ann.  Cas.  591;  23  L.  R.  A.,  N.  S.,  536; 
101  Pac.  396. 

The  fact  that  an  intervenor  has  some 
other  and  adequate  remedy  for  the  pro- 
tection of  his  property  and  right  is  no 
bar  to  his  right  to  intervene;  if  he  has 
any  interest  in  the  matter  in  litigation, 
or  in  the  success  of  either  of  the  parties, 
he  has  a  right  to  intervene.  Potlatch 
Lumber  Co.  v.  Runkel,  16  Ida.  192,  200; 
18  Ann.  Cas.  591;  23  L.  R.  A.,  N.  S.,  536; 
101  Pac.  396. 

HETEROGENEOUS  QUESTIONS 

Annotations  to  identical  statutory  pro- 
visions.   See  Kerr's  Cyc.  Code  Civ.  Proc, 

§387. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Right  of  third  persons,  who  claim  prop- 
erty, to  intervene  in  attachment  action. 
23  L.  R.  A.,  N.  S.,  536. 

§4113 

CROSS-REFERENCES 

Appealability  of  order  on  motion  to 
bring  in  new  defendants.  See  note  post, 
§  4807. 

HETEROGENEOUS  QUESTIONS 

It  is  largely  within  the  discretion  of 
the  trial  court  to  determine,  in  the  first 
instance,  whether  an  order  to  bring  in 
additional  parties  should  be  made;  but, 
where  a  complete  determination  of  the 
rights  of  all  water  users  on  a  stream 
can  not  be  had  without  the  presence  of 
all  such  parties,  it  then  becomes  the 
imperative  duty  of  the  trial  court,  under 
this  section,  to  make  the  necessary  order 
to  bring  in  all  such  water  users,  that 
their  rights  may  be  adjudicated.  Weiser 
Irr.  Dist.  v.  Middle  Valley  Irr.  Ditch  Co., 
28  Ida.  548;   155  Pac.  484. 

The  omission  to  make  a  person  a  party 
to  a  suit,  where  he  is  not  an  indispensable 
party,  does  not  affect  the  judgment 
against  those  properly  made  parties. 
Frost  v.  Idaho  Irr.  Co.,  19  Ida.  372,  383; 
114  Pac.  38. 


Where  money  is  received  by  an  ex- 
press company  to  be  shipped  on  an  un- 
conditional and  unrestricted  consignment, 
the  carrier  not  only  may  but  must  treat 
the  consignee  as  the  absolute  owner  until 
he  receives  notice  to  the  contrary;  if  no 
such  notice  is  received,  and  the  express 
office  is  robbed  before  the  delivery  of 
the  money,  the  express  company  is 
answerable  to  the  consignee  for  the 
amount  of  the  shipment;  if  there  is  any 
question  or  doubt  as  to  the  party  to 
whom  the  carrier  is  liable,  all  necessary 
parties  may  be  brought  in,  under  this 
section,  and  be  required  to  set  up  their 
interests;  the  respective  rights  of  the 
parties  may  thereby  be  determined,  and 
the  defendant  effectually  protected  from 
the  possibility  of  a  successful  assertion 
of  any  further  claim  by  other  parties. 
Pratt  v.  Northern  Pac.  Exp.  Co.,  13  Ida. 
373,  382;  121  Am.  St.  Rep.  268;  10  L.  R. 
A.,  N.  S.,  499;  90  Pac.  341. 

§4125 

Amended.    Laws  of  1913,  p.  385. 

If  a  motion  is  made  for  a  change  of 
place  of  trial,  on  the  ground  of  the  con- 
venience of  witnesses,  but  no  affidavits 
accompany  it,  and  there  is  nothing  in 
the  complaint  or  answer  to  show  that 
the  convenience  of  witnesses  or  the  ends 
of  justice  would  be  promoted  by  the 
change,  the  motion  is  properly  denied. 
Young  v.  Extension  Ditch  Co.,  28  Ida.  775; 
156  Pac.  917. 

§4126 

CROSS-REFERENCES 

Judge  is  disqualified,  when.  See  Rev. 
Codes,  §  3900. 

Change  of  venue,  in  justice's  court, 
where  the  justice  is  prejudiced.  See 
Rev.  Codes,  §  8285. 

§4138 

CROSS-REFERENCES 

Action  of  claim  and  delivery,  how  com- 
menced.   See  note  post,  §  4271. 

Foreclosure  of  mechanics'  liens.  See 
note  post,  §  5118. 

Instituting  condemnation  proceedings. 
See  Rev.  Codes,  §  5215. 

HETEROGENEOUS  QUESTIONS 

An  action  must  be  commenced  before 
process  can  issue.    West  v.  Theis,   L5  Ida. 


110 


IDAHO  CODE  ANNOTATIONS 


167,  177;  128  Am.  St.  Rep.  58;  17  L.  R.  A., 
N.  S.,  472;  96  Pac.  932. 

§4139 

CROSS-REFERENCES 

Time  when  attachment  may  issue,  and 
reason  therefor.    See  note  post,  §  4302. 

HETEROGENEOUS  QUESTIONS 

An  action  must  be  commenced  before 
process  can  issue.  West  v.  Theis,  15  Ida. 
167,  177;  128  Am.  St.  Rep.  58;  17  L.  R.  A., 
N.  S.,  472;  96  Pac.  932. 

An  action  at  law  can  not  be  main- 
tained, where  the  summons  has  not  been 
issued  within  one  year  after  the  filing  of 
the  complaint.  United  States  v.  Scheur- 
man,  218  Fed.  915,  920. 

§4140 

Amended.    Laws  of  1913,  p.  361. 

CROSS-REFERENCES 

Judgment  upon  failure  to  answer.  See 
note  post,  §  4360. 

Proper  entry  of  default  and  judgment. 
See  post,  §  4360. 

Summons  in  eminent  domain.  See 
Rev.  Codes,  §  5217. 

Quashing  of  attachment  for  irregularity 
in  summons.    See  note  post,  §  4321. 

Time  within  which  pleading  may  be 
amended.    See  note  post,  §  4228. 

CONSTRUCTION  OF  SECTION 

This  section  fixes  the  time  within  which 
to  appear  and  answer;  and  the  defendant 
is  not  excused  from  answering  within 
such  time  because  of  his  vain  effort  to 
get  the  case  into  a  federal  court.  Mor- 
beck  v.  Bradford-Kennedy  Co.,  19  Ida.  83, 
95;   113  Pac.  89. 

Subdivisions  four  and  five  of  this  sec- 
tion, prescribing  the  form  of  notice  that 
shall  be  contained  in  a  summons  in  the 
respective  classes  of  cases,  are  in  har- 
mony with  the  requirements  of  subdi- 
visions one  and  two  of  §  4360,  post,  pro- 
viding for  the  entry  of  judgment  in  cases 
where  the  defendant  fails  to  appear  and 
answer.  Snake  River  Valley  Irr.  Dist. 
v.  Stevens,  18  Ida.  541,  546;  110  Pac. 
1033. 

NOTICE  IN  SUMMONS 

If  the  summons,  in  an  action  for  a 
tort,  notifies  the  defendant  that,  in  case 


he  fails  to  appear,  and  answer,  the  plain- 
tiff "will  take  judgment  for  the  sum  de- 
manded in  the  complaint,"  naming  it, 
instead  of  notifying  him  that,  in  such 
event,  the  "plaintiff  will  apply  to  the 
court  for  the  relief  demanded  in  the  com- 
plaint"; and  the  plaintiff  applies  to  the 
court  for  the  relief  demanded,  instead  of 
taking  a  default  judgment,  by  the  clerk; 
the  error  or  mistake  is  not  fatal  to  the 
jurisdiction  of  the  court.  Snake  River 
Valley  Irr.  Dist.  v.  Stevens,  18  Ida.  541, 
548;    110  Pac.  1033. 

A  notice  in  a  summons  that  the  "plain- 
tiff will  take  judgment"  is,  in  substance, 
a  notice  that  he  "will  apply  to  the  court 
for  the  relief  demanded,"  and  is  sufficient. 
Harpold  v.  Doyle,  16  Ida.  671,  686;  102 
Pac.  158. 

In  an  action  for  a  tort,  the  notice  in 
the  summons  should  be  in  conformity 
with  subdivision  five  of  this  section,  not 
according  to  subdivision  four.  Snake 
River  Valley  Irr.  Dist.  v.  Stevens,  18  Ida. 
541,  545;    110  Pac.  1033. 

HETEROGENEOUS  QUESTIONS 

The  statement  contained  in  a  summons 
as  to  the  time  within  which  the  defendant 
was  required  to  appear  and  answer,  is  not 
a  fatal  departure  from  the  statutory  re- 
quirements as  to  time  to  be  embodied  in 
the  summons,  where  he  was  neither  de- 
ceived nor  misled  by  the  language  used, 
though  it  did  not  follow  the  statute.  Mc- 
Knight  v.  Grant,  13  Ida.  629,  638;  121 
Am.  St.  Rep.  287;  92  Pac.  989. 

The  requirement  that  the  name  of  the 
plaintiff's  attorney,  with  the  name  of  his 
postoffice  address  or  residence,  shall  be 
indorsed  on  the  summons,  is  not  man- 
datory but  directory;  its  omission  in  a 
published  summons  is  not  fatal  to  the 
jurisdiction.  Foore  v.  Simon  Piano  Co., 
18  Ida.  167,  175;  108  Pac.  1038. 

Annotations  to  statute  having  a  pro- 
vision identical  with  the  first  part  of  sub- 
division five  of  this  section.  Kerr's  Cyc. 
Code  Civ.   Proc,   §  407. 

§4141 

Amended.    Laws  of  1911,  p.  366. 

The  omission  of  the  court  seal  from 
an  alias  summons  is  not  fatal,  but  is  a 
mere  irregularity,  not  rendering  the 
process  void.  Harpold  v.  Doyle,  16  Ida. 
671,  687;   102  Pac.  158. 
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§4142 

The  filing  of  a  lis  pendens  is  necessary 
only  for  the  purpose  of  giving  record 
notice  to  subsequent  purchasers  or  in- 
cumbrancers of  the  property,  who  do  not 
have  actual  knowledge  of  the  action  or 
of  the  claim  upon  which  it  is  based;  one 
who  has  actual  knowledge  is  not  entitled 
to  insist  that  the  filing  of  a  lis  pendens 
was  necessary.  Smith  v.  Faris-Kesl  Const. 
Co.,  27  Ida.  407;  150  Pac.  25. 

§4143 

CROSS-REFERENCES 

Authority  to  enter  default.  See  note 
post,  §  4360. 

Service  by  publication  and  proof.  See 
note  post,  §  4148. 

HETEROGENEOUS  QUESTIONS 

There  is  no  statutory  limitation  as  to 
the  time  within  which  the  summons,  in 
an  action  to  foreclose  a  mechanic's  lien, 
must  be  served  after  being  issued;  but 
the  action  may  be  dismissed  where  rea- 
sonable diligence  to  serve  it  is  not  shown; 
and  "reasonable  diligence"  is  a  question 
of  fact.  Shaw  v.  Martin,  20  Ida.  168,  175; 
117  Pac.  853. 

§4144 

CROSS-REFERENCES 

Construction  of  the  act  of  March  13, 
1907,  amending  §§  4144  and  4145.  See 
note  post,  §  4145. 

Vacating  judgment  and  opening  default. 
See  note  post,  §  4229. 

HETEROGENEOUS  QUESTIONS 

A  return  of  service  upon  the  "manager" 
of  a  corporation  is  prima  facie  evidence  of 
service  on  the  corporation;  it  will  be 
presumed,  until  the  contrary  appears,  that 
he  is  the  managing  agent  of  it.  Densel  v. 
Atlanta  Mer.  Co.,  17  Ida.  432,  434;  106 
Pac.  2. 

§§  4144-4146 
Amended.    Laws  of  1909,  p.  185. 

§4145 

Act  amending,   as  amended.     Laws   of 
1911,  p.  65. 

CROSS-REFERENCES 

Service     upon     "manager."     See     note 
ante,  §  4144. 


Alias  summons.    See  ante,  §  4141. 

Judgment  upon  failure  to  answer.  See 
post,   §  4360. 

CONSTRUCTION  OF  SECTION 

This  section  is  not  in  conflict  with 
the  constitution  by  reason  of  its  autho- 
rizing a  probate  judge  to  make  the  order 
for  publication  in  a  case  not  pending 
in  his  court.  McKnight  v.  Grant,  13  Ida. 
629,  637;  121  Am.  St.  Rep.  287;  92  Pac. 
989. 

This  section,  as  amended  by  the  Laws 
of  1909,  p.  186,  relating  to  the  order  of 
publication  of  summons  in  the  case  of  a 
non-resident  defendant,  is  not  to  be  read 
as  though  the  validity  of  the  proceedings 
after  the  publication  rested  entirely  on 
there  having  been  an  affidavit  filed  before 
the  order,  showing  the  exercise  of  due 
diligence  in  efforts  to  discover  the  defen- 
dant's abode;  the  diligence  must  have 
been  exercised  actually,  and  If  it  is  found 
after  judgment  that  this  diligence  was 
not  exercised  the  judgment  may  be  set 
aside.  Lohr  v.  Curley,  27  Ida.  739;  152 
Pac.  185. 

HETEROGENEOUS  QUESTIONS 

The  act  of  March  13,  1907,  providing  a 
method  of  substituted  service  upon  a 
resident  of  this  state,  made  no  pretense 
of  amending  §  4069,  ante,  so  as  to  con- 
tinue the  statute  of  limitations  running 
during  the  temporary  absence  of  a  resi- 
dent of  the  state.  Anthes  v.  Anthes,  21 
Ida.  305,  310;  121  Pac.  553. 

The  proceedings  of  courts  of  general 
jurisdiction,  where  the  summons  is  served 
by  publication,  are  supported  by  the  same 
presumptions  as  where  the  service  is 
personally  made,  and  can  not  be  avoided 
for  mere  errors  or  irregularities.  Har- 
pold  v.  Doyle,  16  Ida.  671,  687;  102  Pac. 
158. 

The  affidavit  of  publication  should  be 
so  construed  as  to  support  the  validity 
of  the  judgment  if  it  can  be  reasonably 
so  construed.  Harpold  v.  Doyle,  1G  Ida. 
671,  683;   102  Pac.  158. 

Idaho  adopted  the  California  statute  in 
regard  to  the  publication  of  summons,  and 
with  it  the  rule  of  construction  placed 
thereon.  Harpold  v.  Doyle,  16  Ida.  671, 
689;  102  Pac.  158;  and  see  annotations 
to  Kerr's  Cyc.  Code  Civ.  Proc,  §§  412  and 
413. 
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§4146 

CROSS-REFERENCES 

Disregarding  irregularities  in  the  mail- 
ing of  summons.    See  note  post,  §  4231. 

Meaning  of  the  word  "month."  See 
ante,  §  16. 

Order  for  service  by  publication.  See 
note  ante,  §  4145. 

HETEROGENEOUS  QUESTIONS 

Where  a  paper  is  published  every  day 
in  the  week  except  Monday,  and  the  first 
publication  of  a  summons  was  made  on 
March  29,  1899,  and  every  day  from  that 
time  on,  during  which  the  paper  was  pub- 
lished, up  to  and  including  May  28,  it  was 
a  two  full  months'  publication.  Harpold 
v.  Doyle,  16  Ida.  671,  683;     102  Pac.  158. 

If  it  is  recited  in  the  judgment  that  the 
summons  was  published  for  sixty  days, 
and  the  proof  of  publication  clearly  shows 
that  it  was  published  for  one  day  more, 
or  two  months,  as  required  by  the  order 
for  publication,  such  recital  does  not  neg- 
ative the  fact  that  it  was  published  for 
two  months,  as  the  actual  time  of  publi- 
cation will  control.  Harpold  v.  Doyle,  16 
Ida.  671,  683;    102  Pac.  158. 

Where  an  action  was  commenced  on 
August  27,  summons  issued  on  the  29th, 
returned  and  filed  on  the  30th,  and  on 
September  6,  following,  the  affidavit  for 
publication  of  summons  was  made,  the 
order  of  publication  made  on  the  7th,  and 
the  affidavit  of  mailing  the  summons  was 
made  on  the  9th,  and  filed  on  Septem- 
ber 10,  the  mailing  of  a  copy  of  the  orig- 
inal summons  was  a  substantial  compli- 
ance with  this  section,  although  an  alias 
summons  was  issued  on  September  10, 
and  was  the  one  published  for  the  re- 
quired time,  the  alias  summons  being  a 
copy  of  the  original,  in  which  case  it 
would  not  have  been  possible  to  mislead 
the  defendant  if  a  copy  of  either  had  been 
sent  to  him.  Harpold  v.  Doyle,  16  Ida. 
671,  685;    102  Pac.  158. 

Where  the  order  for  publication  of  sum- 
mons directs  that  publication  be  made  "at 
least  once  a  week  for  one  full  month," 
such  order  is  complied  with  where  the 
unions  is  published  in  a  weekly  news- 
paper for  five  consecutive  weeks,  the  first 
publication  being  made  on  September  16, 
and  tho  last  one  on  October  14,  following; 
it  is  not  necessary  that  the  first  and  last 


publications  shall  be  a  month  apart.  Har- 
pold v.  Doyle,  16  Ida.  671,  688;  102  Pac. 
158. 

§  4147 

Where  a  complaint,  on  a  promissory 
note,  states  a  cause  of  action  against  the 
defendants  sued,  but  a  copy  of  the  note 
pleaded  in  haec  verba  contains  the  name 
of  another  maker,  that  fact  does  not 
change  the  liability  of  the  defendants 
sued;  they  are  still  jointly  and  severally 
liable.  Bonham  Nat.  Bank  v.  Grimes  Pass 
etc.  Min.  Co.,  18  Ida.  629,  633;  111  Pac. 
1078. 

§4148 

Amended.    Laws  of  1909,  p.  185. 

CROSS-REFERENCES 

Proof    of    service.      See    Rev.     Codes. 

§4143. 

CONSTRUCTION  OF  SECTION 

The  third  subdivision  of  this  section 
shows  what  shall  constitute  the  proof  of 
service  of  summons  when  the  service  was 
made  by  publication;  hence,  the  court  is 
not  authorized  to  amend  the  section  by 
holding  that  the  proof  of  service  in  such 
cases  shall  consist  of  the  affidavit  and 
order  for  the  publications  of  summons,  in 
addition  to  the  affidavits  provided  for  in 
this  section.  O'Neill  v.  Potvin,  13  Ida.  721, 
734;  93  Pac.  20,  257. 

§4162 

CROSS-REFERENCES 

Demurrer  to  cross-complaint.  See  post, 
§  4188. 

Issue  arises  when.  See  note  post,  §  4365. 

Pleadings  to  be  signed  by  resident  at- 
torney.   See  post,  §  4198. 

Pleadings  to  be  liberally  construed.  See 
Rev.  Codes,  §  4207. 

Errors  or  defects  in  pleadings,  when  to 
be  disregarded.    See  post,  §  4231. 

§4168 

CROSS-REFERENCES 

Complaint  in  eminent  domain.  See  post, 
§  5216. 

HETEROGENEOUS  QUESTIONS 

revity  in  the  complaint  is  to  be  com- 
mended but  the  ultimate  facts,  as  distin- 
guished from  mere  conclusions,  should  be 
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detailed  with  sufficient  particularity  to  ap- 
prise the  defendant  of  the  basis  of  the 
plaintiff's  claim.  Phoenix  Lumber  Co.  v. 
Regents  of  University,  197  Fed.  425,  426. 

The  sufficiency  of  a  complaint  must  be 
determined  by  the  facts  pleaded.  Bates  v. 
Capital  State  Bank,  18  Ida.  429,  434;  110 
Pac.  277. 

The  technicalities  of  pleading  have  been 
dispensed  with  by  the  code,  and,  if  a 
plaintiff  states  his  cause  of  action  in  or- 
dinary and  concise  language,  he  does  not 
need  to  concern  himself  about  the  ancient 
forms  of  pleading;  his  only  concern  is  to 
have  the  facts  pleaded  such  as  to  entitle 
him  to  relief  either  at  law  or  in  equity. 
Poncia  v.  Eagle,  28  Ida.  60;  152  Pac.  208. 

The  plaintiff  need  not  regard  the 
ancient  forms  of  pleadings;  all  that  is 
required  is  for  him  to  state  his  cause  of 
action  in  ordinary  and  concise  language; 
when  that  is  done,  he  can  be  sent  out  of 
court  only  in  the  event  that  his  alleged 
facts  do  not  entitle  him  to  any  relief, 
either  at  law  or  in  equity.  Bates  v.  Capi- 
tal State  Bank,  21  Ida.  141,  148;  121  Pac. 
561. 

In  an  action  against  a  carrier  for  dam- 
ages, it  is  sufficient  to  allege,  in  general 
terms,  that  the  injury  complained  of  was 
occasioned  by  the  negligence  of  the  ser- 
vant or  employee  of  the  carrier  in  charge 
of  the  train.  Lindsay  v.  Oregon  Short  Line 
R.  R.  Co.,  13  Ida.  477,  482;  12  L.  R.  A., 
N.  S.,  184;  90  Pac.  984. 

The  technicalities  of  the  common  law 
pleadings  have  been  dispensed  with  in 
Idaho,  so  that  a  plaintiff  need  only  state 
his  cause  of  action  in  ordinary  and  con- 
cise language,  regardless  of  the  ancient 
forms;  and,  having  so  done,  he  is  en- 
titled to  any  relief,  either  at  law  or  in 
equity,  that  his  proof  shall  warrant. 
Carroll  v.  Hartford  Fire  Ins.  Co.,  28  Ida. 
466;   154  Pac.  985. 

§4169 

Amended.    Laws  of  1913,  p.  92. 

CROSS-REFERENCES 

Recovery  of  wages,  when  not  prevented 
by  statute  of  frauds.  See  note  post,  §  6009. 

HETEROGENEOUS  QUESTIONS 

Several  causes  of  action,  all  arising  out 
of  the  same  transaction,  may  be  united  in 
the  same  action;    and  allegations  showing 


separate  items  of  damages  growing  out 
of  the  same  facts  may  be  alleged  as  a 
part  of  the  same  cause  of  action.  Unfried 
v.  Libert,  20  Ida.  708,  720;    119  Pac.  885. 

A  cause  of  action  on  an  express  contract 
for  a  fixed  salary  may  be  joined  with  a 
cause  of  action  for  the  same  service  on 
an  implied  promise  to  pay  the  reasonable 
value  thereof.  Darknell  v.  Coeur  D'Alene 
etc.  Transp.  Co.,  18  Ida.  61,  67;  108  Pac. 
536. 

In  a  complaint  to  recover  specific  real 
property,  with  or  without  damages  for  the 
withholding  thereof,  or  for  waste  com- 
mitted thereon,  and  the  rents  and  profits 
of  the  same,  the  plaintiff  may  unite  sev- 
eral causes  of  action,  where  the  same 
judgment  is  asked  against  all  of  the  de- 
fendants; otherwise,  they  can  not  be 
united.  White  v.  Whitcomb,  13  Ida.  490; 
90  Pac.  1080. 

Under  the  rules  of  pleading,  in  the  Re- 
vised Codes,  as  amended  in  1913,  the 
plaintiff  may  unite  several  causes  of  ac- 
tion in  the  same  complaint  where  they 
arise  out  of  contracts,  express  or  implied, 
provided  the  causes  united  affect  all  the 
parties  to  the  action  and  do  not  call  for 
different  places  of  trial.  State  v.  Title  G. 
&  S.  Co.,  27  Ida.  752;   152  Pac.  189. 

§  4174 

CROSS-REFERENCES 

Demurrer  where  title  to  realty  is  in 
issue.    See  note  ante,  §  3852. 

Demurrer  to  cross-complaint.  See  post, 
§4188. 

Objections  are  deemed  to  have  been 
waived,  when.   See  post,  §  4178. 

DEMURRER 

An  objection  that  there  is  a  defect  of 
parties  must  be  taken  by  demurrer,  as 
herein  provided.  Vane  v.  Jones,  13  Ida. 
21,  27;    88  Pac.  1058. 

A  demurrer  on  the  ground  of  want  of 
legal  capacity  to  sue  must  relate  to  some 
legal  disability  on  the  part  of  the  plaintiff 
to  prosecute  and  maintain  his  action;  the 
disability  must  be  "such  as  infancy, 
coverture,  idiocy,  and  the  like,  and  not 
the  absence  of  facts  sufficient  to  consti- 
tute a  cause  of  action.  Pratt  v.  Northern 
Pac.  Exp.  Co.,  13  Ida.  373,  376;  121  Am. 
St.  Rep.  268;  10  L.  R.  A.,  N.  S.,  499;  90 
Pac.  341. 
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If  the  complaint  filed  by  a  foreign  cor- 
poration merely  alleges  that  the  plaintiff 
is  a  foreign  corporation,  without  alleging 
its  capacity  to  sue  by  stating  that  it  has 
complied  with  the  state  law,  the  com- 
plaint is  demurrable  on  the  ground  of 
want  of  legal  capacity  to  sue.  Valley  Lum- 
ber etc.  Co.  v.  Driessel,  13  Ida.  662,  678; 
13  Ann.  Cas.  63;  15  L.  R.  A.,  N.  S.,  299; 
93  Pac.  765. 

Where  the  only  ground  of  demurrer, 
stated  in  a  demurrer,  is  the  failure  to  al- 
lege facts  sufficient  to  constitute  a  cause 
of  action,  no  other  specific  ground  of  de- 
murrer stated  in  this  section  can  be  con- 
sidered. Valley  Lumber  etc.  Co.  v.  Dries- 
sel, 13  Ida.  662,  678;  15  L.  R.  A.,  N.  S., 
299;  13  Ann.  Cas.  63;  93  Pac.  765. 

WAIVER  OF  OBJECTIONS 

An  objection  that  a  foreign  executor, 
without  appointment  in  this  state,  has  no 
right  to  sue  here  to  collect  a  debt  due  to 
the  estate,  goes  to  the  capacity  of  the 
plaintiff  to  sue  or  maintain  his  action;  it 
is  a  ground  of  demurrer  under  this  sec- 
tion and,  if  not  raised  by  demurrer  or 
answer,  is,  by  §  4178,  post,  deemed  to 
have  been  waived.  Anthes  v.  Anthes,  21 
Ida.  305;    121  Pac.  553. 

If  there  is  a  defect  or  misjoinder  of 
parties  defendant,  that  question  must  be 
raised  by  demurrer,  on  that  ground,  or  it 
is  deemed,  under  §4178,  post,  to  have 
been  waived.  Bonham  Nat.  Bank  v. 
Grimes  Pass  etc.  Min.  Co.,  18  Ida.  629, 
633;    111  Pac.  1078. 

The  question  of  want  of  capacity  to  sue 
may  be  raised  by  demurrer  or  answer; 
if  not  so  raised  it  is  waived.  Valley  Lum- 
ber etc.  Co.  v.  Driessel,  13  Ida.  662,  679; 
13  Ann.  Cas.  63;  15  L.  R.  A.,  N.  S.,  299; 
93  Pac.  765. 

The  question  as  to  whether  a  consignee 
is  the  proper  party  to  sue  a  carrier  for 
goods  that  have  not  been  delivered  is  not 
waived  by  a  failure  to  demur  under  this 
section.  Pratt  v.  Northern  Pac.  Exp.  Co., 
13  Ida.  373,  376;  121  Am.  St.  Rep.  268; 
10  L.  R.  A.,  N.  S.,  499;  90  Pac.  341. 

HETEROGENEOUS  QUESTIONS 

Time  within  which  pleading  may  be 
amended.    See  note  post,  §  4228. 

The  filing  of  a  demurrer  on  behalf  of 
defendants  who  are  already  in  default 
can  not  affect  such  default.  Harr  v. 
Right,  18  Ida.  53,  60;    108  Pac.  539. 


§4176 

CROSS-REFERENCES 

Time  within  which  pleading  may  be 
amended.    See  note  post,  §  4228. 

Right  to  file  and  serve  an  amended 
complaint.    See  post,  §  4228. 

HETEROGENEOUS  QUESTIONS 

When  an  amended  complaint  is  filed 
and  the  defendant  fails  to  plead  thereto 
within  the  time  provided  by  statute,  judg- 
ment may  be  entered  by  default  the  same 
as  in  other  cases.  Nuestel  v.  Spokane  I. 
Ry.  Co.,  27  Ida.  367;  149  Pac.  462. 

§  4177 

CROSS-REFERENCES 

Waiver  of  objection  that  plaintiff  has 
no  capacity  to  sue.    See  note  ante,  §  4174. 

§4178 

CROSS-REFERENCES 

Waiver  of  objections.  See  note  ante, 
§  4174. 

Waiver  of  objection  that  plaintiff  has 
no  capacity  to  sue.    See  note  ante,  §  4174. 

Grounds  of  demurrer,  and  waiver.  See 
note  ante,  §  4174. 

Demurrer  for  want  of  legal  capacity  to 
sue.    See  note  ante,  §  4174. 

WAIVER  OF  OBJECTIONS 

If  objections  may  be  taken  to  allega- 
tions of  the  complaint  by  either  demurrer 
or  answer,  but  are  not  so  taken,  they  are 
waived,  except  as  provided  in  this  section. 
Valley  Lumber  etc.  Co.  v.  Driessel,  13  Ida. 
662,  679;  13  Ann.  Cas.  63;  15  L.  R.  A., 
N.  S.,  299;  93  Pac.  765. 

If  there  is  a  defect  or  misjoinder  of 
parties,  or  lack  of  capacity  to  sue,  such 
question  should  be  raised  by  demurrer; 
if  not  so  raised,  it  is  waived.  Trask  v. 
Boise  King  Placers  Co.,  26  Ida,  290,  299; 
142  Pac.  1073. 

Although  the  objection  that  the  com- 
plaint does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  is  not  waived 
by  failing  to  object  thereto,  yet,  to  review 
the  sufficiency  of  the  allegations  of  the 
complaint  in  the  supreme  court,  an  appeal 
should  be  taken  from  the  judgment;  that 
court  will  not  consider  or  review  the  suf- 
ficiency of  a  complaint  on  appeal  from 
an  order  denying  a  new  trial.  Naylor  v. 
Lewiston  etc.  Ry.  Co.,  14  Ida.  789,  795; 
96  Pac.  573. 
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HETEROGENEOUS  QUESTIONS 

Under  this  section,  the  question  of  juris- 
diction may  be  raised  at  any  time.  Rich- 
ardson v.  Ruddy,  15  Ida.  488,  491;  98 
Pac.  842. 

If  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action, 
it  will  not  support  a  judgment;  and,  if 
a  judgment  is  rendered  on  such  a  com- 
plaint, it  will  be  reversed  on  appeal.  True- 
man  v.  Village  of  St.  Maries,  21  Ida.  632, 
639;    123  Pac.  508. 

A  defendant  who  is  in  a  position  to 
avail  himself  of  the  statute  of  limita- 
tions, is  deemed  to  have  waived  his  right 
in  that  connection  unless  he  has  pleaded 
the  bar  of  the  statute  in  the  manner  set 
forth  in  the  code.  Rogers  v.  Oregon- 
Washington  R.  &  Nav.  Co.,  28  Ida.  609; 
156  Pac.  98. 

§4183 

CROSS-REFERENCES 

Pleadings  to  be  liberally  construed.  See 
Rev.  Codes,  §  4207. 

DENIAL  ON  INFORMATION  AND  BE- 
LIEF 
A  denial,  upon  information  and  belief, 
of  an  allegation  in  the  complaint  of  a 
corporation,  that  it  had  complied  with  the 
law  in  regard  to  filing  its  articles  of  in- 
corporation, and  designating  an  agent 
upon  whom  service  of  process  could  be 
made,  is  no  denial  whatever;  denials  of 
matters  of  record,  within  the  reach  of  the 
defendant,  are  insufficient.  Nelson  Ben- 
nett Co.  v.  Twin  Falls  L.  &  W.  Co.,  14 
Ida.  5,  38;  93  Pac.  789. 

If  the  pleader  avers  that  he  has  no 
knowledge  or  information  sufficient  to 
form  a  belief  of  the  truthfulness  of  an 
allegation,  it  is  a  sufficient  averment  that 
he  has  no  belief,  and  is  a  good  basis  for 
his  denial.  Golden  v.  Spokane  etc.  R.  R. 
Co.,  20  Ida.  531,  536;    118  Pac.  1077. 

HETEROGENEOUS  QUESTIONS 

Where  a  defendant  files  a  cross-com- 
plaint by  way  of  answer,  this,  being  in 
the  nature  of  a  bill  in  equity,  must  con- 
tain all  the  essential  and  necessary  aver- 
ments of  such  a  bill,  and,  properly 
pleaded,  it  makes  the  party  so  pleading 
an  actor  and  plaintiff  with  respect  to  all 
matters  alleged  in  such  affirmative  de- 
fense;   and  such  defense  must  be  of  such 


a  character  as  may  call  for  a  decree  in 
such  party's  favor.  Penninger  Lateral  Co. 
v.  Clark,  22  Ida.  397,  402;    126  Pac.  524. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

When  denials  on  information  and  belief 
are  permissible.    133  Am.  St.  Rep.  105. 

Annotations  to  identical  statutory  pro- 
visions.  Kerr's  Cyc.  Code  Civ.  Proc,  §  437. 

§4184 

Where  a  cause  of  action  arose  out  of 
the  same  contract  or  transaction,  there  is 
no  difference  between  liquidated  and  un- 
liquidated damages,  in  considering  the 
essentials  of  a  counterclaim.  Wollan  v. 
McKay,  24  Ida.  691,  704;    135  Pac.  832. 

A  claim  for  unliquidated  damages  for 
a  tort  can  not  be  set  off,  either  under  this 
section,  §  4185  post,  or  under  the  Bank- 
ruptcy Act,  against  a  claim  upon  a  judg- 
ment. Pindel  v.  Holgate,  221  Fed.  342, 
349. 

Good  pleading  requires  that  separate 
defenses  be  stated  in  separate  counts. 
Jones  v.  City  of  Caldwell,  20  Ida.  5,  8;  48 
L.  R.  A.,  N.  S.,  119;    116  Pac.  110. 

§4185 

CROSS-REFERENCES 

Counterclaim  because  of  want  of  proper 
care  of  attached  property.  See  note  ante, 
§  4055. 

Setoff  of  unliquidated  damages  for  a 
tort  against  judgment.  See  note  ante, 
§  4184. 

Applied  to  a  contractor's  counterclaim 
against  a  subcontractor  for  moneys  ad- 
vanced and  supplies  furnished.  Portland 
Wood  Pipe  Co.  v.  Slick  Bros.  Const.  Co., 
222  Fed.  528,  529. 

§4187 

In  an  action  on  a  note,  given  by  a  phy- 
sician in  purchasing  the  practice  of  a 
brother  physician,  the  defenses  set  up 
must  not  be  so  inconsistent  that  proving 
the  one  necessarily  disproves  the  other; 
as  would  be  the  defense  of  want  of  con- 
sideration and  the  defense  that  the  busi- 
ness, property  and  good  will,  given  as 
consideration,  were  not  worth  the  money 
agreed  to  be  paid.  Harshbarger  v.  Eby, 
28  Ida.  753;   156  Pac.  619. 
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AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 
Pre-existing  disease  or  condition  of  per- 
son injured  as  affecting  recovery  from 
one  negligently  causing  the  injury.  48 
L.  R.  A.,  N.  S.,  119. 

§4188 

CROSS-REFERENCES 

Action  to  quiet  title.  See  Rev.  Codes, 
§  4538. 

Cross-complaint.    See  note  ante,  §  4183. 

HETEROGENEOUS  QUESTIONS 

After  the  parties  to  be  served  by  a 
cross-complaint  have  appeared,  service 
may,  under  §  4889,  post,  properly  be  made 
upon  their  attorneys.  Collins  v.  Brown, 
19  Ida.  360,  364;    114  Pac.  671. 

The  defendant,  in  an  action  to  quiet 
title,  where  he  relies  upon  title  in  himself, 
need  not  file  a  cross-complaint;  but,  where 
he  seeks  affirmative  relief,  based  upon  an 
equitable  title,  and  to  have  the  title 
quieted  in  himself  as  against  the  plain- 
tiff, it  is  necessary  that  he  file  a  cross- 
complaint,  the  sufficiency  of  which  is  de- 
termined by  the  same  rules  as  is  the  suf- 
ficiency of  the  complaint.  Bacon  v.  Rice, 
14  Ida.  107,  112;    93  Pac.  511. 

§4193 

CROSS-REFERENCES 

Time  within  which  pleading  may  be 
amended.    See  note  post,  §  4228. 

§4198 

CROSS-REFERENCES 

Non-resident  attorneys.  See  note  ante, 
§  3994. 

HETEROGENEOUS  QUESTIONS 

No  counsel,  other  than  a  resident  at- 
torney of  the  state,  can  validly  sign  plead- 
ings. Richards  v.  Richards,  24  Ida.  87,  90; 
132  Pac.  576. 

§4199 

Amended.    Laws  of  1911,  p.  687. 

CROSS-REFERENCES 

Sufficiency  of  affidavit  for  injunction. 
See  note  post,  §  4289. 

§  4200 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

When  denials  on  information  and  belief 
are  permissible.    133  Am.  St.  Rep.  105. 


§4207 

CROSS-REFERENCES 

No  belief  as  basis  for  denial.  See  note 
ante,  §  4183. 

HETEROGENEOUS  QUESTIONS 

A  pleader  should  avoid  anything  like 
inaccuracy  in  dates,  but  where  such  oc- 
curs and  the  pleading,  taken  in  all,  shows 
clearly  that  the  error  was  merely  clerical, 
the  judgment  should  not  be  reversed  on 
account  of  it.  McCormick  v.  Smith,  23 
Ida.  487,  493;    130  Pac.  999. 

§  4209 

CONSTRUCTION  OF  SECTION 

This  section  provides  a  method  for  an 
adverse  party  to  secure  an  itemized  state- 
ment of  an  account;  but,  in  addition  to 
this  provision,  the  court  in  an  equity  case 
has  the  inherent  power  to  so  regulate  and 
control  its  proceedings  as  to  require  the 
party  to  furnish  a  bill  of  particulars  in  a 
proper  case.  Nelson  Bennett  Co.  v.  Twin 
Falls  L.  &  W.  Co.,  14  Ida.  5,  23;  93  Pac. 
789. 

The  requirement  that  the  adverse  party 
shall  serve  an  itemized  statement  of  the 
account  sued  on  within  ten  days  after  de- 
mand therefor  is  not  mandatory  but  di- 
rectory; though  such  statement  has  not 
been  served  yet  the  trial  court  has  a 
discretion  as  to  whether  or  not  it  shall 
inflict  the  extreme  penalty  of  excluding 
all  evidence  of  the  account.  Miller  v.  Vil- 
lage of  Mullan,  17  Ida.  28,  38;  19  Ann. 
Cas.  1107;  104  Pac.  660. 

§4213 

There  is  no  exception  to  the  rule  that 
in  pleading  the  statute  of  limitations,  it 
is  not  necessary  to  set  out  the  facts; 
provided,  it  is  stated  generally  that  the 
cause  of  action  is  barred  by  some  certain 
numbered  section  of  the  statute  referred 
to  by  its  number  in  the  statement.  Rog- 
ers v.  Oregon-Washington  R.  &  Nav.  Co., 
28  Ida.  609;   155  Pac.  98. 

§4215 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Complaint  against  public  officer  or  em- 
ployee, to  person  or  body  having  power 
in  matter  as  privileged  wi-thin  law  of  libel 
and  slander.  Ann.  Cas.  1913C,  824;  19 
Ann.  Cas.  1196. 
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Liability  of  school  board  or  superior 
officer  for  libel  or  slander  of  teacher. 
Ann.  Cas.  1913E,  195. 

What  statements  are  privileged  within 
the  law  of  libel  and  slander.  104  Am.  St. 
Rep.  112. 

Falsity  of  charge  against  public  officer 
as  affecting  privilege  against  prosecution 
for  libel.    3  Ann.  Cas.  649. 

Libel  and  slander;  stating  that  one  has 
been  sued  or  judgment  recovered  against 
him.    51  L.  R.  A.,  N.  S.,  894. 

§4216 

CROSS-REFERENCES 

Liability  of  school  board  for  libel.  See 
note  ante,  §  658. 

§4217 

HETEROGENEOUS  QUESTIONS 

Under  this  section,  the  plaintiff  is 
deemed  to  have  denied  any  and  all  alle- 
gations of  new  matter  contained  in  the 
answer;  such  statutory  denials  do  not 
impose  upon  the  plaintiff  the  necessity  of 
proving  any  such  allegations,  in  the  event 
he  desires  to  rely  on  or  avail  himself 
of  any  admissions  therein  contained. 
Knowles  v.  New  Sweden  Irr.  District,  16 
Ida.  217,  229;    101  Pac.  81. 

Admissions  made  in  a  pleading  are 
taken  as  true  against  the  party  making 
them,  without  further  proof  or  contro- 
versy; the  pleadings  in  a  case  are  before 
the  court,  and  constitute  a  part  of  the 
proceedings  without  being  introduced  in 
evidence.  Knowles  v.  New  Sweden  Irr. 
District,  16  Ida.  217,  229;    101  Pac.  81. 

The  pleadings  in  a  cause  are  before  the 
court  as  part  of  the  proceedings,  without 
being  introduced  in  evidence;  and  admis- 
sions made  by  a  pleading  need  not  be 
supported  by  evidence  of  the  opposing 
party.  Wheeler  v.  Gilmore  etc.  R.  R.  Co., 
23  Ida.  479,  482;    130  Pac.  801. 

The  proper  practice  is  for  the  complaint 
to  state  all  ultimate  facts  made  necessary 
by  statute  to  create  a  valid  lien;  but, 
where  it  fails  to  do  so,  and  the  answer 
denies  such  facts,  the  facts  put  in  issue 
by  the  answer  are  deemed  to  be  contro- 
verted by  the  plaintiff.  Schultz  v.  Rose 
Lake  L.  Co.,  27  Ida.  528;  149  Pac.  726. 

Under  our  system  of  pleading,  the  state- 
ment in  the  answer  of  any  new  matter  in 


avoidance,  or  constituting  a  defense  or 
counterclaim,  must,  at  the  trial,  be  deemed 
controverted  by  the  opposite  party.  Pow- 
ell-Sanders Co.  v.  Carssow,  28  Ida.  201; 
152  Pac.  1067. 

§4220 

CROSS-REFERENCES 

Answer  of  garnishee  to  interrogatories. 
See  post,  §  4310c. 

CONSTRUCTION  OF  SECTION 

The  pleadings  forming  an  issue  are  re- 
quired to  be  filed  and  served,  as  provided 
in  this  section,  and  this  cause  should  be 
pursued  with  reference  to  pleadings  filed 
by  a  garnishee,  as  well  as  by  the  plaintiff. 
Eagleson  v.  Rubin,  16  Ida.  92,  100;  100 
Pac.  765. 

§4221 

HETEROGENEOUS  QUESTIONS 

Explained  and  applied  in  Knauf  v.  Do- 
ver Lumber  Co.,  20  Ida.  773,  792;  120 
Pac.  157. 

Contributory  negligence  is  a  defense,  to 
be  pleaded  and  proved  by  the  defendant; 
but  that  does  not  alter  the  rule  that, 
where  the  complaint  itself  shows  that  the 
negligence  of  the  plaintiff  was  one  of  the 
contributing  causes  of  the  injury,  or  the 
proximate  cause  of  the  injury,  the  plain- 
tiff can  not  recover.  Goure  v.  Storey,  17 
Ida.  352,  360;    105  Pac.  794. 

§4225 

CROSS-REFERENCES 

Material  variance.  See  notes  post, 
§§  4226  and  4229. 

Power  to  amend.    See  note  post,  §  4226. 

Variance  not  material  unless  it  mis- 
leads.   See  Rev.   Codes,  §  4225. 

HETEROGENEOUS  QUESTIONS 

One  who  contends  that  he  has  been  mis- 
led by  the  allegations  of  the  complaint 
must  first  seek  relief  in  the  trial  court; 
if  that  court  denies  it,  he  may  except,  and 
thereby  put  himself  in  a  position  to  pre- 
sent the  matter  on  appeal;  but  it  can  not 
be  raised  for  the  first  time  on  appeal. 
Maw  v.  Coast  Lumber  Co.,  19  Ida.  396, 
408;    114  Pac.  9. 

While  findings  of  fact  should  respond 
to  the  material  issues  made  by  the  plead- 
ings, yet,  where  such  is  not  the  case,  it 
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may  be  possible,  under  this  section  and 
§  4  226,  post,  for  the  court  to  do  justice 
between  the  parties.  Western  L.  &  S. 
Co.  v.  Kendrick  State  Bank,  13  Ida.  331, 
336;    90  Pac.  112. 

Technically,  a  plaintiff,  after  bringing 
his  action  for  services  as  the  broker  or 
agent  of  the  defendant,  can  not  recover  as 
a  middleman;  but,  under  the  liberal  rule 
found  in  this  provision,  the  variance 
would  not  be  fatal;  the  court  might  find 
according  to  the  facts;  or,  if  it  thinks 
best,  order  an  amendment  of  the  com- 
plaint to  support  the  evidence  and  find- 
ing. Clapton  v.  Meeves,  24  Ida.  293,  298; 
133  Pac.  907. 

A  party  can  successfully  claim  a  vari- 
ance only  where  the  failure  of  the  proof 
to  support  the  allegation  misleads  him 
to  his  prejudice.  Newman  v.  Great  Sho- 
shone &  T.  F.  W.  P.  Co.,  28  Ida.  764;  156 
Pac.  111. 

§4226 

CROSS-REFERENCES 

Immaterial  variance.  See  notes  ante, 
§§  4225  and  post,  4229. 

Court's  action  upon  immaterial  va- 
riance.   See  Rev.  Codes,  §  4226. 

Doing  justice  between  the  parties.  See 
note  ante,  §  4225. 

Remedy  of  party  misled.  See  note  ante. 
§  4225. 

AMENDMENTS 

The  trial  court  has  a  large  discretion  in 
permitting  amendments  to  pleadings;  a 
party  may  amend  at  any  stage  of  the  pro- 
ceedings, almost  as  a  matter  of  course, 
to  make  his  pleadings  correspond  with  his 
proofs.  Pennsylvania  etc.  Min.  Co.  v.  Gal- 
lagher, 19  Ida.  101,  106;    112  Pac.  1044. 

In  case  of  such  an  immaterial  variance 
as  a  trifling  difference  in  the  description, 
in  an  action  for  the  recovery  of  posses- 
sion of  personal  property,  the  court  will 
allow  the  plaintiff  to  amend  so  that  the 
complaint  may  conform  with  the  proof. 
Trousdale  v.  Winona  Wagon  Co.,  25  Ida. 
130,  133;  137  Pac.  372. 

It  is  not  error  for  the  court  to  deny  pro- 
posed amendment  of  a  pleading,  to  make 
it  conform  to  the  proof,  where  there  is  no 
proof  to  support  it.  Snowy  Peak  etc.  Min. 
Co.  v.  Tamarack  etc.  Min.  Co.,  17  Ida.  630, 
635;    107  Pac.  60. 


If  an  amendment  is  offered,  to  make 
the  pleadings  conform  to  the  proofs,  such 
amendment  may  be  made  at  any  time  be- 
fore judgment;  if  the  application  to 
amend  is  made  before  the  findings  and 
decree  are  signed,  it  is  not  too  late,  and 
should  not  be  denied  on  the  ground  that 
it  is  too  late.  Snowy  Peak  etc.  Min.  Co. 
v.  Tamarack  etc.  Min.  Co.,  17  Ida.  630, 
635;    107  Pac.  60. 

HETEROGENEOUS  QUESTIONS 

When  a  material  variance  appears,  it  is 
the  duty  of  the  adverse  party  to  make 
seasonable  objection  on  that  ground;  if 
objection  is  not  then  made,  it  can  not  be 
raised  for  the  first  time,  either  on  motion 
for  a  new  trial  or  on  appeal.  Johnson  v. 
Gary,  18  Ida.  623,  628;    111  Pac.  855. 

§4228 

CROSS-REFERENCES 

Amendment    of    complaint. 
§  4176. 


See    ante, 


AMENDMENTS 

Amendments  proposed  under  this  sec- 
tion should  be  submitted  before  the  close 
of  the  trial.  Snowy  Peak  etc.  Min.  Co.  v. 
Tamarack  etc.  Min.  Co.,  17  Ida.  630,  642; 
107  Pac.  60. 

Any  pleading  may  be  amended  once  as 
a  matter  of  course  at  any  time  before 
answer  or  demurrer  filed,  or  after  de- 
murrer and  before  the  trial  of  the  issue 
of  law  thereon,  but  such  right  of  amend- 
ment, without  leave  of  court,  does  not 
extend  beyond  the  time  allowed  by  law 
for  filing  a  demurrer  or  answer  where  no 
such  pleading  has  in  fact  been  filed,  and 
the  right  to  thereafter  file  such  a  plead- 
ing rests  in  the  sound  discretion  of  the 
court.  Dumbar  v.  Griffiths,  14  Ida.  120, 
124;    93  Pac.  654. 

§4229 

CROSS-REFERENCES 

Authority  to  enter  default.  See  note 
post,  §  4360. 

Proper  entry  of  default  and  judgment. 
See  note  post,  §  4360. 

Vacation  of  judgments.  See  note  post, 
§4807. 

Right  to  permit  answer  to  answer  of 
garnishee.    See  note  post,  §  4310f. 

Power  to  amend.    See  note  ante,  §  4226. 
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Refusal  to  set  aside  settlement  of  final 
account  and  decree  of  final  distribution 
for  "excusable  neglect."  See  note  post, 
§  5600. 

Establishment  of  title  of  grantee  of 
heir  under  deed  made  before  settlement 
of  estate.     See  note  post,  §  5634. 

CONSTRUCTION  OF  SECTION 

A  probate  court  has  jurisdiction  and 
power,  under  this  section,  to  relieve  a 
party  from  a  judgment,  order,  or  other 
proceeding  taken  against  him  through  his 
mistake,  inadvertence,  surprise,  or  excus- 
able neglect.  Chandler  v.  Probate  Court, 
26  Ida.  173,  177;   141  Pac.  635. 

The  statute  providing  for  the  relief  of 
parties  from  judgments,  suffered  through 
mistake,  surprise,  inadvertence,  or  excus- 
able neglect,  has  reference  to  judgments 
taken  after  trial  as  well  as  to  default 
judgments;  applications  for  the  relief 
are  addressed  to  the  sound  discretion  of 
the  trial  court  and,  unless  the  discretion 
has  been  abused,  the  court's  decision  is 
to  be  sustained.  Franklin  County  v. 
Bannock  County,  28  Ida.  653;  156  Pac. 
108. 

AMENDMENT 

Under  this  section,  great  liberality 
must  be  exercised  in  the  allowance  of 
amendments  to  pleadings.  Dunbar  v.  Grif- 
fiths, 14  Ida.  120,  125;    93  Pac.  654. 

Great  liberality  should  be  allowed  in 
permitting  amendments  to  be  made  in 
furtherance  of  justice;  it  is  clearly  within 
the  discretion  of  the  trial  judge  to  permit 
amendments  to  be  made  after  the  close 
of  the  evidence  to  conform  to  the  proof. 
Rankin  v.  Caldwell,  15  Ida.  625,  633;  99 
Pac.  108. 

In  an  action  to  recover  for  a  wrongful 
taking  of  personal  property,  if  the  verdict 
is  for  an  amount  in  excess  of  what  is 
prayed  for  in  the  complaint,  but  is  justi- 
fied by  the  evidence  produced,  the  court 
can  order  the  prayer  to  be  amended  so 
as  to  conform  to  the  evidence.  Unfried  v. 
Libert,  23  Ida.  603,  607;    131  Pac.  660. 

In  a  suit  to  foreclose  a  mechanic's  lien, 
if  the  effect  of  the  evidence,  when  all  in, 
is  a  variance,  the  court  should,  on  motion, 
allow  the  complaint  to  be  amended  so  as 
to  conform  to  the  proofs,  where  the  de- 
fendant is  not  prejudiced  in  any  substan- 
tial right.  Sweeney  v.  Johnson,  23  Ida. 
530,  535;    130  Pac.  997. 


An  amendment  to  a  pleading,  offered 
for  the  sole  purpose  of  conforming  to  the 
proof  and  while  evidence  is  being  intro- 
duced, should  be  allowed,  where  it  does 
not  present  any  new  cause  of  action  or 
issue,  and  the  opposing  party  has  not 
been  misled  or  deprived  of  introducing 
any  evidence  that  he  may  desire  to  offer 
in  consequence  of  the  amendment.  Har- 
rison v.  Russell  &  Co.,  17  Ida.  196,  203; 
105  Pac.  48. 

Where  a  minor  son  is  the  real  plaintiff, 
it  is  not  error,  in  an  action  for  persona] 
injuries,  to  allow  the  complaint,  after  the 
trial  is  over,  to  be  amended  by  the  addi- 
tion of  his  name;  such  amendment  is  not 
the  addition  of  a  new  party  nor  a  new 
cause  of  action,  and  does  not  mislead  or 
prejudice  the  adverse  party.  Trask  v 
Boise  King  Placers  Co.,  26  Ida.  290,  398; 
142  Pac.  1073. 

An  amendment  proposed  under  this  sec- 
tion must  be  supported  by  a  showing  suf- 
ficient to  set  in  motion  the  discretion  of 
the  court  to  allow  the  party  to  amend. 
Snowy  Peak  etc.  Min.  Co.  v.  Tamarack 
etc.  Min.  Co.,  17  Ida.  630,  642;    107  Pac.  60. 

DISCRETION  OF  COURT 

The  vacation  of  a  judgment,  or  the 
granting  of  a  new  trial,  is  a  matter  in 
the  discretion  of  the  trial  court;  this  dis- 
cretion may  be  reviewed;  but,  where 
documentary  evidence  only  was  before  the 
trial  court,  and  it  rendered  its  decision 
upon  such  evidence  alone,  the  supreme 
court  will  make  an  original  examination 
of  the  evidence,  as  contained  in  the  rec- 
ord, and  will  exercise  its  judgment  and 
discretion  the  same  as  if  the  case  were 
being  presented  to  it  in  the  first  instance. 
Parsons  v.  Wrble,  19  Ida.  619,  622;  115 
Pac.  8,  13. 

The  mere  fact  of  the  negligence  of  the 
statutory  agent  of  a  foreign  corporation 
is  not  of  itself  sufficient  to  entitle  the 
principal  to  relief,  under  this  section,  from 
a  judgment  and  default,  but  that  fact, 
coupled  with  others,  may  be  sufficient  to 
set  in  action  the  discretion  of  the  court 
in  vacating  the  judgment  and  opening  up 
the  default.  Humphreys  v.  Idaho  Gold 
Mines  etc.  Co.,  21  Ida.  126,  134;  40  L.  R 
A.,  N.  S.,  817;    120  Pac.  823. 

"PERSONALLY  SERVED" 

"Personally  served"  means  service 
upon   the   defendant  personally;     service 
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by  leaving  a  notice  at  the  last  and  usual 
place  of  abode  of  the  defendant  is  not 
personal  service  but  a  substitute  for  it. 
ioks  v.  Orchard  Land  Co.,  21  Ida.  212, 
218;    121  Pac.  101. 

If  the  defendant  has  not  been  "person- 
ally served"  and  an  application  to  set 
aside  a  default  is  made  within  a  year,  the 
court  has  jurisdiction  and  may,  in  its  dis- 
cretion, open  the  default  and  permit  the 
defendant  to  answer.  Brooks  v.  Orchard 
Land  Co.,  21  Ida.  212,  223;    121  Pac.  101. 

A  summons,  in  an  action  against  a  cor- 
poration, served  upon  the  county  auditor, 
in  compliance  with  §  4144,  ante,  where 
there  is  no  officer  of  the  corporation 
within  the  jurisdiction,  has  not  been  "per- 
sonally served";  such  service  is  a  sub- 
stitute for  personal  service;  but  it  gives 
the  court  jurisdiction.  Brooks  v.  Orchard 
Land  Co.,  21  Ida.  212,  216;    121  Pac.  101. 

TIME  LIMIT 

Terms  of  the  probate  court  have  been 
abolished  by  §  3843,  ante,  as  amended  in 
1911,  but  a  maximum  "reasonable  time" 
under  this  section  would  be  six  months 
from  the  rendering  of  the  decree  or  the 
making  of  the  order  to  be  set  aside.  Chan- 
dler v.  Probate  Court,  26  Ida.  173,  177; 
141  Pac.  635. 

The  requirement  that  application  for 
relief  from  a  judgment  shall  be  made 
within  six  months  after  the  adjournment 
of  the  term  does  not  apply  to  judgments 
and  orders  that  are  nullities  and  void 
from  the  beginning;  a  motion  to  vacate 
a  void  judgment  may  be  made  at  any  time. 
Shumake  v.  Shumake,  17  Ida.  649,  663; 
107  Pac.  42. 

Where  the  court  had  jurisdiction  of 
both  the  person  and  subject-matter,  no  re- 
lief can  be  had  under  this  section  after 
the  expiration  of  the  statutory  time;  on 
the  other  hand,  this  section  would  not 
apply  if  the  court  acted  without  jurisdic- 
tion, and  such  fact  appears  from  the  judg- 
ment-roll. Vane  v.  Jones,  13  Ida.  21,  27; 
88  Pac.  1058. 

SHOWING  REQUIRED 

One  who  invokes  this  section  must 
show  facts  from  which  it  appears  that  he 
has  a  good  defense.  Harr  v.  Kight,  18  Ida. 
53,  59;    108  Pac.  539. 

To  obtain  relief  under  this  section, 
against    a   judgment,    the    moving   party 


must  not  only  show  that  he  has  been 
taken  by  surprise,  and  that  his  inadver- 
tence or  neglect  is  excusable,  but  that 
the  judgment  against  him  is  probably 
erroneous,  and  that  if  he  were  permitted 
to  properly  present  his  case,  he  would 
likely  be  able  to  secure  a  judgment  more 
favorable  to  his  interests.  Council  Imp. 
Co.  v.  Draper,  16  Ida.  541,  550;    102  Pac.  7. 

A  litigant,  moving  for  relief  under  this 
section,  must  show  that  he  has  acted  in 
good  faith,  and  exercised  due  diligence  in 
the  prosecution  and  protection  of  his 
rights,  such  as  an  ordinarily  prudent  man 
would  exercise  under  similar  conditions. 
Council  Imp.  Co.  v.  Draper,  16  Ida.  541, 
549;    102  Pac.  7. 

To  obtain  relief,  under  this  section, 
from  a  judgment,  it  is  necessary  to  file  an 
affidavit  of  merits,  or  tender  an  answer, 
showing  that  the  defendant  has  a  meri- 
torious defense  to  the  action;  hence,  it 
is  not  an  abuse  of  legal  discretion  to  over- 
rule an  application  to  open  a  default,  in 
the  absence  of  such  a  showing.  Culver  v. 
Mountain  Home  etc.  Co.,  17  Ida.  669,  675; 
107  Pac.  65. 

Affidavits,  on  motion  to  set  aside  a  de- 
fault judgment,  must  show  that  the  de- 
fault occurred  through  mistake,  inadver- 
tence, or  excusable  neglect  and  that  the 
defendant  has  a  meritorious  defense  to 
the  action.  Beck  v.  Lavin,  15  Ida  363, 
367;    97  Pac.  1028. 

When  a  defendant  moves  to  vacate  a 
judgment  and  to  set  aside  a  default  en- 
tered against  him  on  account  of  "mistake 
and  inadvertence,"  he  must  set  forth  the 
facts  which  he  claims  constitute  the  mis- 
take or  inadvertence,  so  that  the  court 
can  have  a  basis  for  the  exercise  of  its 
discretion  in  granting  or  refusing  the  mo- 
tion. Hall  v.  Whittier,  20  Ida.  120,  127; 
116  Pac.  1031. 

GRANTING   OP    MOTION    TO   VACATE 

A  motion  to  set  aside  a  default  and  to 
vacate  the  judgment  should  be  granted, 
where  the  answer  tendered  to  the  court, 
taken  as  a  whole,  shows  a  meritorious 
defense.  Parsons  v.  Wrble,  19  Ida.  619, 
634;    115  Pac.  8,  13. 

Instance  of  a  sufficient  showing  to  jus- 
tify the  vacating  of  a  judgment  and  the 
opening  up  of  a  default.  Humphreys  v. 
Idaho  Gold  Mines  etc.  Co.,  21  Ida.  126, 
135;    40  L.  R.  A.,  N.  S.,  817;    120  Pac.  823. 
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Facts  sufficient  to  authorize  a  judgment 
entered  by  default  to  be  vacated,  where 
a  party  had  a  right  to  intervene,  moved 
to  vacate  the  judgment,  and,  relying  upon 
the  proceedings  in  court,  did  not  make 
his  application  to  intervene  prior  to  the 
time  judgment  was  entered,  believing, 
from  statements  made  by  the  judge  dur- 
ing such  proceedings,  that  there  was  still 
time  to  intervene.  Pittock  v.  Pittock,  15 
Ida.  47,  51;    96  Pac.  212. 

HETEROGENEOUS  QUESTIONS 

Applied  in  Elder  v.  Idaho-Washington 
etc.  R.  R.  Co.,  26  Ida.  209,  216;  141  Pac. 
982. 

The  preparation  and  settlement  of  a 
statement  or  bill  of  exceptions  is  a  "pro- 
ceeding," within  the  meaning  of  that  term 
as  used  in  this  section.  Richardson  v. 
Bohney,  18  Ida.  328,  334;    109  Pac.  727. 

The  filing  of  a  demurrer  on  behalf  of 
defendants  who  are  already  in  default 
can  not  affect  such  default.  Harr  v.  Kight, 
18  Ida.  53,  60;    108  Pac.  539. 

Sufficiency  of  answer  to  raise  an  issue. 
Humphreys  v.  Idaho  Gold  Mines  etc.  Co., 
21  Ida.  126,  136;  40  L.  R.  A.,  N.  S.,  817; 
120  Pac.  823. 

Annotations  to  similar  statutory  pro- 
visions.  Kerr's  Cyc.  Code  Civ.  Proc,  §  473. 

§4230 

This  section  authorizes  the  prosecution 
of  an  action  against  a  defendant  whose 
name  is  unknown  to  the  plaintiff. 
Cleveland  v.  Wallace,  23  Ida.  5.5;  131 
Pac.  10. 

§4231 

CROSS-REFERENCES 

Granting  of  new  trial.    See  post,  §  4439. 

Immaterial  errors  in  pleading.  See  Rev. 
Codes,  §  4229. 

APPLICATION  OF  SECTION 

Applied  in  Rowley  v.  Stack-Gibbs  Lum- 
ber Co.,  19  Ida.  107:    112  Pac.  1041. 

Applied  in  Fegthy  v.  Village  Black- 
smith Min.  Co.,  18  Ida.  536,  540;  111  Pac. 
129. 

Applied  in  Richardson  v.  Bohney,  26 
Ida.  35,  36;    140  Pac.  1106. 

Applied  in  Trask  v.  Boise  King  Placers 
Co.,  26  Ida.  290,  300;    142  Pac.  107:;. 


Applied  to  irregularities  in  the  mailing 
of  a  copy  of  the  summons  to  the  defend- 
ant, in  accordance  with  §  4146,  ante.  Har- 
pold  v.  Doyle,  16  Ida.  671,  685;  102  Pac. 
158. 

Applied  where,  on  appeal  from  a  jus- 
tice's court,  a  certified  check  was  on  de- 
posit in  lieu  of  an  undertaking.  Smith  v. 
Field,  19  Ida.  558,  565;  Ann.  Cas.  1912C, 
354;    114  Pac.  668. 

HETEROGENEOUS  QUESTIONS 

Section  referred  to  in  construing  the 
act  of  1905,  providing  for  the  care  of  de- 
linquent children.  In  re  Sharp,  15  Ida. 
120,  134;  18  L.  R.  A.,  N.  S.,  886;  96  Pac. 
563. 

In  condemnation  proceedings,  the  court 
will  apply  the  rule  prescribed  in  this  sec- 
tion. Empire  Mill  Co.  v.  District  Court, 
27  Ida.  383;  149  Pac.  499. 

The  action  of  the  trial  court,  in  over- 
ruling a  demurrer  to  the  complaint  will 
be  sustained,  where  no  substantial  right 
of  the  parties  was  affected  by  defects  in 
the  complaint.  Schultz  v.  Rose  Lake  L. 
Co.,  27  Ida.  528;  149  Pac.  726. 

A  party  can  not  neglect  or  refuse  to 
make  seasonable  objections  to  mere  de- 
fects in  pleadings  or  proceedings  and 
afterwards  take  advantage  of  such  de- 
fects on  appeal.  Nobach  v.  Scott,  20  Ida. 
558,  563;    119  Pac.  295. 

The  court  will  not  permit  what  plainly 
appears  to  be  a  clerical  error  to  affect 
the  substantial  rights  of  the  parties;  as, 
where  the  complaint  and  findings  show 
that  a  certain  section  of  the  statute  of 
limitations  is  applicable  to  a  contract  in 
question,  when  it  evidently  appears  that 
reference  was  intended  to  be  made  to  an- 
other section.  Sterrett  v.  Sweeney,  15  Ida. 
416,  421;  128  Am.  St.  Rep.  68;  20  L.  R. 
A.,  N.  S.,  963;    98  Pac.  418. 

In  every  stage  of  an  action,  the  court 
must  disregard  any  error  defect  in  the 
proceedings  which  does  not  affect  the  sub- 
stantial rights  of  the  parties;  this  applies 
to  an  error  of  the  trial  court  in  permit- 
ting an  amendment  to  a  petition  by  a 
widow  to  have  a  homestead  set  apart  to 
her  out  of  her  deceased  husband's  estate, 
where  the  petition  was  sufficient  without 
amendment.  Tarr  v.  Oregon  Short  Line 
R.  R.  Co.,   14  Ida.   192,   200;     125  Am.   St. 
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Rep.  151;    93  Pac.  957;    Estate  of  McVay, 
14  Ida.  56,  63,  65;    93  Pac.  28,  31. 

A  judgment  should  not  be  reversed  for 
a  non-prejudicial  error.  Sponberg  v.  First 
Nat.  Bank,  15  Ida.  671,  680;    99  Pac.  712. 

Where  a.  verdict  in  replevin  is  in  the 
alternative  and  the  judgment  is  for  the 
value  of  the  property,  which  has,  in  fact, 
been  sold  so  that  its  return  is  impossible, 
such  judgment,  although  contrary  to  the 
verdict,  is  not  error,  as  affecting  a  sub- 
stantial right,  and  therefore  should  not 
be  reversed.  Cady  v.  Keller,  28  Ida.  368; 
154  Pac.  629. 

§  4271 

CROSS-REFERENCES 

Judgment  in  action  to  recover  personal 
property.    See  post,  §  4453. 

CONSTRUCTION  OF  SECTION 

This  section  leaves  it  optional  with  the 
plaintiff  whether  he  demand  immediate 
possession  of  the  personal  property  or 
not.  Bates  v.  Capital  State  Bank,  21  Ida. 
141,  149;    121  Pac.  561. 

HETEROGENEOUS  QUESTIONS 

An  action  may  be  maintained  against  a 
person  to  recover  the  possession  of  per- 
sonal property,  although  he  does  not  have 
possession  of  it  at  the  time  of  the  com- 
mencement of  the  action.  Bates  v.  Capi- 
tal State  Bank,  21  Ida.  141,  150;  121 
Pac.  561. 

An  action  for  the  delivery  of  personal 
property  is  commenced  by  the  filing  of  a 
complaint;  nothing  more  is  required  to 
maintain  the  action,  unless  a  delivery  of 
the  property  is  claimed.  Bates  v.  Capital 
State  Bank,  21  Ida.  141,  149;    121  Pac.  561. 

Sufficient  complaint  in  action  to  recover 
railroad  bonds  deposited  in  bank.  Bates 
v.  Capital  State  Bank,  18  Ida.  429,  437; 
110  Pac.  277. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Estoppel  of  purchaser,  under  executory 
contract  of  sale,  to  deny  his  vendor's  title. 
Ann.  Cas.  1912C,  404. 

§4272 

DELIVERY 

When  delivery  is  claimed,  in  an  action 
for  the  recovery  of  personal  property,  it 
must    appear    that    the    plaintiff    is    the 


owner  of  the  property  claimed,  or  is  en- 
titled to  its  possession,  and  that  the  de- 
fendant wrongfully  detains  it.  Saxton  v. 
Breshears,  21  Ida.  333,  337;    121  Pac.  567. 

If  immediate  delivery  is  claimed,  an  af- 
fidavit must  be  filed  by  the  plaintiff  set- 
ting forth  certain  facts;  and,  under 
§  4273,  post,  he  must  also  indorse  on  the 
affidavit  written  instructions  to  the 
sheriff,  and  give  a  written  undertaking, 
as  provided  by  §  4274,  post.  Bates  v.  Capi- 
tal State  Bank,  21  Ida.  141,  149;  121 
Pac.  561. 

§  4282 

An  action  for  the  recovery  of  mortgage 
bonds  is  an  action  for  the  recovery  of 
possession  of  personal  property.  Bates  v. 
Capital  State  Bank,  18  Ida.  434;   110  Pac. 

277. 

§4287 

CROSS-REFERENCES 

Appeal  as  a  stay  of  proceedings.  See 
note  post,  §  4817. 

HETEROGENEOUS  QUESTIONS 

An  injunction  is  a  writ  to  restrain  a 
contemplated  act;  it  is  not  a  writ  com- 
manding a  person  to  do  a  certain  act. 
Brinton  v.  Steele,  19  Ida.  71,  74;  112  Pac. 
319;  Fischer  v.  Davis,  19  Ida.  501;  116 
Pac.  414. 

An  injunction  issues  to  restrain  the 
commission  or  continuance  of  some  act 
that  would  produce  "great  and  irrepar- 
able injury"  to  the  moving  party;  it  is 
primarily  an  instrument  of  defense,  and 
can  not  be  used  as  a  retributive  or  of- 
fensive weapon;  its  chief  virtue  lies  in 
its  preventive  nature.  Fischer  v.  Davis, 
19  Ida.  501,  503;    116  Pac.  414. 

Where  an  appeal  has  been  taken  from 
an  order  denying  a  temporary  restrain- 
ing order,  the  appeal  will  be  dismissed 
where  the  act  sought  to  be  enjoined  has 
been  performed.  Roberts  v.  Kartzke,  18 
Ida.  552,  556;    111  Pac.  1. 

Annotations  to  identical  statutory  pro- 
visions.   Kerr's  Cyc.  Code  Civ.  Proc,  §  525. 

§4288 

CROSS-REFERENCES 

To  prevent  "irreparable  injury."  See 
note  ante,  §  4287. 
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HETEROGENEOUS  QUESTIONS 

A  riparian  owner  may  enjoin  the  owner 
of  land  across  the  stream  from  maintain- 
ing a  dam  or  breakwater,  by  which  an 
overflow  of  plaintiff's  land  is  caused,  to 
the  injury  of  the  land.  Boise  Develop- 
ment Co.  v.  Idaho  etc.  Bank,  24  Ida.  36, 
47;    133  Pac.  913. 

Where  both  parties  to  an  action  to 
quiet  title  to  certain  land  are  each  claim- 
ing to  be  the  owner  thereof  and  entitled 
to  possession,  and  it  appears  that  the 
cutting  of  timber  on  the  land  would  pro- 
duce waste,  the  court  will,  upon  a  proper 
showing,  grant  an  injunction  to  preserve 
the  property  in  statu  quo  pending  the 
litigation.  Castelbury  v.  Harte,  15  Ida. 
399,  402;    98  Pac.  293. 

§4289 

HETEROGENEOUS  QUESTIONS 

The  order  directing  the  writ  of  injunc- 
tion to  issue  is  not  the  writ.  Elmore 
County  Irr.  Farms  Ass'n  v.  Stockslager, 
22  Ida.  420,  423;    126  Pac.  616. 

When  a  restraining  order  or  an  in- 
junction is  sought  upon  the  complaint 
itself,  before  it  has  been  filed,  it  is  regu- 
lar practice  to  present  the  complaint  to 
the  judge  and  obtain  the  order  or  allow- 
ance of  the  writ,  but  such  order  does  not 
take  effect  until  the  filing  of  the  com- 
plaint and  the  giving  of  the  required  un- 
dertaking. Elmore  County  Irr.  Farms 
Ass'n  v.  Stockslager,  22  Ida.  420,  423;  126 
Pac.  616. 

It  is  not  fatal  to  the  validity  of  a  tem- 
porary restraining  order,  that  it  was  is- 
sued upon  a  complaint,  the  verification 
of  which  was  defective,  where  the  suffi- 
ciency of  the  verification  was  waived  by 
appearing  and  pleading,  and  failing  to 
object.  Moore  v.  Hupp,  17  Ida.  232,  245; 
105  Pac.  209. 

When  the  affidavit  for  an  injunction  is 
made  by  an  attorney,  he  must,  as  in  the 
verification  of  a  pleading,  under  §  4199, 
ante,  set  forth  therein  the  reason  why  it 
was  not  made  by  one  of  the  parties,  or 
the  affidavit  will  not  be  sufficient  to  war- 
rant the  granting  of  an  injunction.  Wiles 
v.  Northern  Star  Min.  Co.,  13  Ida.  326, 
330;    89  Pac.  1053. 

Annotations  to  statutory  provisions,  the 
same  in  part.  Kerr's  Cyc.  Code  Civ.  Proc, 
§527. 


§4291 

HETEROGENEOUS  QUESTIONS 

The  court  or  judge  granting  an  injunc- 
tion must  require  a  written  undertaking 
as  provided  in  this  section;  the  require- 
ment of  the  section  in  this  respect  is 
mandatory.  Wiles  v.  Northern  Star  Min. 
Co.,  13  Ida.  326,  331;    89  Pac.  1053. 

A  municipal  corporation  is  not  required 
to  give  an  undertaking  on  the  issuance 
on  an  injunction;  nor  is  it  answerable  in 
damages  because  of  an  injunction  sued 
out  by  it.  Doyle  v.  Sandpoint,  18  Ida.  654, 
658;  Ann.  Cas.  1912A,  210;  32  L.  R.  A., 
N.  S.,  34;    112  Pac.  204. 

A  defendant,  to  collect  attorney's  fees 
on  a  bond  after  the  dissolution  of  an  in- 
junction, must  show  that  the  service  ren- 
dered was  performed  in  securing  the  dis- 
solution, or  that  the  service  was  rendered 
principally  and  mainly  for  that  purpose. 
Miller  v.  Donovan,  13  Ida.  735;  13  Ann. 
Cas.  259;  92  Pac.  992. 

In  an  action  on  an  injunction  bond  for 
the  recovery  of  counsel  fees,  where  the 
injunction  has  been  one  merely  tempo- 
rary and  ancillary  to  the  main  cause, 
the  damages  assessed  must  be  confined 
to  fees  paid  only  in  securing  the  dis- 
solution of  the  temporary  injunction. 
Ferrell  v.  Coeur  D'Alene  &  St.  J.  Transp. 
Co.,  —  Ida.  — ;  157  Pac.  946. 

Annotations  to  identical  statutory  pro- 
visions.  Kerr's  Cyc.  Code  Civ.  Proc,  §  529. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Liability  of  municipality  for  wrongful 
injunction.    Ann.  Cas.  1912A,  212. 

Liability  of  municipality  for  wrongful 
legal  proceedings  instituted  by  its  officers 
for  its  benefit.   32  L.  R.  A.,  N.  S.,  34. 

8  4302 


CROSS-REFERENCES 

Rights    of    foreign    corporations, 
ante,  §  2792. 


See 


NATURE   AND    EFFECT    OF   ATTACH- 
MENT 

An  attachment  is  in  the  nature  of  a  pro- 
ceeding in  rem,  and  raises  the  question 
as  to  the  ownership  of  the  property  at- 
tached. Potlatch  Lumber  Co.  v.  Runkel, 
16  Ida.  192,  199;  18  Ann.  Cas.  591;  23 
L.  R.  A.,  N.  S.,  536;  101  Pac.  396. 
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An  attachment,  duly  and  regularly  is- 
sued and  levied,  becomes  a  lien  on  the 
property  "as  security  for  the  satisfaction 
of  any  judgment  that  may  be  recovered." 
Potlatch  Lumber  Co.  v.  Runkel,  16  Ida. 
192,  199;  18  Ann.  Cas.  591;  23  L.  R.  A., 
N.  S.,  536;  101  Pac.  396. 

If  the  complaint  discloses  that  the  ac- 
tion is  not  one  contemplated  by  this  sec- 
tion, and  an  attachment  has  been  issued, 
it  will  be  dissolved  on  the  proper  motion, 
as  having  been  improperly  issued.  Ross 
v.  Gold  Ridge  Min.  Co.,  14  Ida.  687,  691; 
95  Pac.  821. 

ISSUANCE  OF  ATTACHMENT 

A  writ  of  attachment  issued  before  the 
issuance  of  summons  is  improperly  is- 
sued. Ridenbaugh  v.  Sandlin,  14  Ida.  472, 
476;    125  Am.  St.  Rep.  175;    94  Pac.  827. 

The  contract  of  an  indorser  of  a  prom- 
issory note,  or  guarantor  of  a  bill  of  ex- 
change, is  a  contract  "for  the  direct  pay- 
ment of  money,"  and  an  attachment  may 
issue  against  the  property  of  such  in- 
dorser or  guarantor,  when  action  is 
brought  to  enforce  payment  of  the  debt, 
the  same  as  against  the  acceptor  or 
maker  under  this  section.  Armstrong  v. 
Slick,  14  Ida.  208,  211;    93  Pac.  775. 

The  legislature  did  not  intend  to  allow 
a  plaintiff  to  commence  an  action  and  let 
his  complaint  lie  in  the  files  of  the  court 
for  one  year,  as  he  may  do  under  §  4139, 
ante,  and  at  the  same  time  have  the  de- 
fendant's property  attached  and  held 
under  process  for  the  payment  of  a  debt 
that  he  has  taken  no  steps  to  reduce  to  a 
final  judgment.  Ridenbaugh  v.  Sandlin, 
14  Ida.  472,  476;  125  Am.  St.  Rep.  175; 
94  Pac.  827. 

NON-RESIDENTS 

The  provisions  of  subdivision  one,  of 
this  section,  do  not  apply  to  a  non-resi- 
dent defendant.  Foore  v.  Simon  Piano 
Co.,  18  Ida.  167,  174;    108  Pac.  1038. 

An  attachment  may  be  had  against  a 
non-resident  defendant,  in  an  action  upon 
a  judgment  or  upon  a  contract,  express 
or  implied.  Foore  v.  Simon  Piano  Co.,  18 
Ida.  167;    108  Pac.  1038. 

A  foreign  corporation  is  not  exempt 
from  attachment  under  this  section  as 
amended  in  1913,  by  reason  of  its  having 
complied  with  the  constitution  and  laws 
of   this    state    affecting    foreign    corpora- 


tions; it  is  a  non-resident  and,  as  such, 
is  liable  to  attachment.  Jennings  v.  Idaho 
Ry.  L.  &  P.  Co.,  26  Ida.  703,  708;  L.  R.  A., 
1915D,  115;    146  Pac.  101. 

§§  4302,  4303 
Amended.    Laws  of  1913,  p.  160. 

§4303 

CROSS-REFERENCES 

Codes  to  be  liberally  construed.  See 
Rev.  Codes,  §  4. 

HETEROGENEOUS  QUESTIONS 

The  provisions  of  subdivision  one,  of 
this  section,  do  not  apply  to  a  non-resi- 
dent defendant.  Foore  v.  Simon  Piano 
Co.,  18  Ida.  167,  174;    108  Pac.  1038. 

As  against  a  non-resident  defendant, 
the  affidavit  need  not  show  that  the  plain- 
tiff has  no  security  for  the  debt.  Foore  v. 
Simon  Piano  Co.,  18  Ida.  167;  108  Pac. 
1038. 

The  statements  required  in  the  affi- 
davit must  be  in  the  language  of  the 
statute  or  in  language  of  the  same  mean- 
ing. Knutsen  v.  Phillips,  16  Ida.  267,  273; 
101  Pac.  596. 

If  the  affidavit  partially  follows  the  lan- 
guage of  the  statute  in  regard  to  the  debt 
not  being  secured,  and  fails  to  state  that 
it  is  not  secured  by  "pledge  of  personal 
property,"  and  contains  no  statement 
equivalent  to  that,  the  affidavit  is  not  suf- 
ficient, as  it  does  not  contain  the  language 
of  the  statute  or  language  equivalent  to 
that  required  by  the  statute.  Knutsen  v. 
Phillips,  16  Ida.  267,  271;    101  Pac.  596. 

The  clerk  of  the  court  must  issue  the 
writ  of  attachment  upon  receiving  an  af- 
fidavit, by  or  on  behalf  of  the  plaintiff, 
setting  forth  inter  alia  that  the  payment 
of  the  debt  sought  to  be  collected  "has 
not  been  secured  by  any  mortgage  or  lien 
upon  real  or  personal  property,  or  any 
pledge  of  personal  property,"  etc.  Knut- 
sen v.  Phillips,  16  Ida.  267,  270;  101 
Pac.  596. 

The  words,  "direct  payment,"  as  used 
in  this  section  mean  absolute,  uncondi- 
tional, free  from  intervening  agencies  or 
conditions.  Ross  v.  Gold  Ridge  Min.  Co., 
14  Ida.  687,  696;    95  Pac.  821. 

Annotations  to  like  statutory  provi- 
sions.   Kerr's  Cyc.  Code  Civ.  Prc-c.,  §  537. 
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§4304 

HETEROGENEOUS  QUESTIONS 

Notice  of  attachment,  prescribed  in 
§  4307,  post,  is  required  to  be  given  for 
the  benefit  of  the  defendant  in  the  attach- 
ment proceedings,  whose  property  is 
seized.  Foore  v.  Simon  Piano  Co.,  18  Ida. 
167,  176;    108  Pac.  1038. 

The  notice  of  the  issuance  of  the  at- 
tachment is  intended  for  the  protection 
and  benefit  of  other  creditors  of  the  de- 
fendant; a  failure  to  give  the  notice  does 
not  enable  the  defendant  to  avoid  the  at- 
tachment or  subsequent  execution  sale 
thereunder.  Foore  v.  Simon  Piano  Co.,  18 
Ida.  167,  176;    108  Pac.  1038. 

To  be  entitled  to  pro-rate  in  the  pro- 
ceeds of  attached  property,  a  creditor 
must  both  commence  his  action  within 
the  sixty-day  period  and  prosecute  the 
same  to  final  judgment  within  that  pe- 
riod. Howard  v.  Grimes  Pass  Placer  Min. 
Co.,  21  Ida.  12,  16;  Ann.  Cas.  1913C,  284; 
120  Pac.  170. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Prorating  proceeds  of  attached  prop- 
erty among  creditors.  Ann.  Cas.  1913C, 
285. 

§4307 

Amended.    Laws  of  1911,  p.  559. 

CROSS-REFERENCES 

Nature  of  act  of  March  2,  1907.  See 
note  post,  §  4310a. 

Notice  of  garnishment.  See  post, 
§  4310a,  and  note,  §  4310b. 

Clerk's  failure  to  give  notice  of  attach- 
ment does  not  affect  defendant.  See  note 
ante,  §  4304. 

§4308 

CROSS-REFERENCES 

Notice  of  garnishment.  See  post, 
§  4310a,  and  note,  §  4310b. 

§  4309 

CROSS-REFERENCES 

Notice  of  garnishment.  See  post, 
§  4310a,  and  note,  §  4310b. 

§  4310a 

CROSS-REFERENCES 

Execution  of  writ  of  attachment.  See 
Rev.  Codes,  §  4307. 


HETEROGENEOUS  QUESTIONS 

The  act  of  March  2,  1907,  §§  4310a-4310n, 
both  inclusive,  is  constitutional.  Eagleson 
v.  Rubin,  16  Ida.  92,  101;    100  Pac.  765. 

The  act  of  March  2,  1907,  embracing 
this  section  and  the  following  ones  of  this 
article,  makes  full  provision  for  notice  to 
be  given  to  the  garnishee,  of  the  nature 
and  character  of  the  claim  made  against 
him,  and  gives  him  full  opportunity  to  ap- 
pear and  contest  such  claim  and  have 
the  merits  tried  as  ordinary  actions  are 
tried.  Eagleson  v.  Rubin,  16  Ida.  92,  99; 
100  Pac.  765. 

The  act  of  March  2, 1907,  §§  4310a-4310n, 
both  inclusive,  was  supplemental  to  the 
statute  as  it  existed  prior  to  that  time, 
and  was  intended  to  make  further  pro- 
vision for  examination  of  the  garnishee, 
as  shown  by  §  4310b,  and  to  provide  a 
method,  by  other  sections,  for  the  trial 
of  the  question  of  indebtedness  existing 
between  the  garnishee  and  the  defendant, 
or  of  the  ownership  of  any  property,  in 
the  hands  of  or  under  the  control  of  the 
garnishee,  belonging  to  the  defendant. 
Eagleson  v.  Rubin,  16  Ida.  92,  98;  100 
Pac.  765. 

§  4310b 

CROSS-REFERENCES 
Nature  of  act.    See  note  ante,  §  4310a. 

NOTICE  OF  GARNISHMENT 

The  "notice  of  garnishment"  referred  to 
in  this  section  is  a  notice  that  the  prop- 
erty levied  on  is  attached,  as  in  §§  4307, 
4308,  and  4309,  ante,  and  §§  4477,  4688, 
4689,  and  4744,  post.  Eagleson  v.  Rubin, 
16  Ida.  92,  98;  100  Pac.  765. 

§  4310c 

CROSS-REFERENCES 

Nature  of  act.   See  note  ante,  §  4310a. 

Pleadings  to  be  filed  and  served.  See 
note  ante,  §  4220. 

CONSTRUCTION  OF  SECTION 

The  default  provided  for  in  this  section 
is  a  default  for  want  of  an  answer  on 
the  part  of  the  garnishee;  it  does  not 
mean  a  default  judgment.  Shumake  v. 
Shumake,  17  Ida.  649,  662;  107  Pac.  42; 
Eagleson  v.  Rubin,  16  Ida.  92,  102;  100 
Pac.  765. 

The  judgment  or  liability  of  a  gar- 
nishee can  not  be  entered  until  the  case 
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is  proved,  upon  the  issues  presented,  as 
any  other  case  must  be  proved.  Eagle- 
son  v.  Rubin,  16  Ida.  92,  102;  100  Pac. 
765. 

Neither  this  section  nor  §  4360,  post, 
authorizes  or  empowers  the  clerk  to  en- 
ter a  default  judgment  against  the  gar- 
nishee for  a  failure  to  answer  interroga- 
tories submitted;  in  such  event,  the  case 
must  be  heard  and  the  indebtedness  of 
the  garnishee  to  the  defendant  be  shown. 
Shumake  v.  Shumake,  17»Ida.  649,  662; 
107  Pac.  42. 

§  4310d 

CROSS-REFERENCES 
Nature  of  act.    See  note  ante,  §  4310a. 

§  4310e 

CROSS-REFERENCES 
Nature  of  act.    See  note  ante,  §  4310a. 

§  4310f 

CROSS-REFERENCES 
Nature  of  act.    See  note  ante,  §  4310a. 

Extensions  of  time.  See  Rev.  Codes, 
§  4932. 

Right  to  permit  answer  after  time  lim- 
ited.  See  ante,  §  4229. 

CONSTRUCTION  OF  SECTION 

The  provisions  of  the  first  part  of  this 
section,  in  relation  to  the  time  in  which 
the  plaintiff  must  except  to  or  deny  the 
answer  of  the  garnishee,  relate  to  the 
pleadings;  and,  though  the  three  days' 
time  has  expired,  the  court  still  possesses 
power,  until  the  plaintiff's  default  for 
want  of  an  answer  is  filed,  to  permit  him 
to  answer  the  answer  of  the  garnishee, 
or  to  extend  or  enlarge  the  time  to 
plead;  the  question  is  wholly  a  question 
of  pleading.  Eagleson  v.  Rubin,  16  Ida. 
92,  103;   100  Pac.  765. 

§§  4310g-4310n 

CROSS-REFERENCES 

Nature  of  act.    See  note  ante,  §  4310a. 

§4314 

Amended.    Laws  of  1913,  p.  430. 

§4321 

CROSS-REFERENCES 

After  the  action  has  been  commenced 
and  the  clerk  upon  demand,  issues  what 
purports  to  be  a  summons,  and  thereafter 


issues  a  writ  of  attachment,  the  latter 
writ  will  not  be  quashed  for  mere  irregu- 
larity in  the  summons,  in  failing  to  com- 
ply with  the  provisions  of  §  4140,  ante. 
Ridenbaugh  v.  Sandlin,  14  Ida.  472;  125 
Am.  St.  Rep.  175;  94  Pac.  827. 

§4329 

Amended.    Laws  of  1909,  p.  26. 

CROSS-REFERENCES 

Action  is  commenced,  when.  See 
Rev.  Codes,  §§  4068  and  4138. 

Limitation  upon  court's  power  to  ap- 
point receiver.    See  note  ante,  §  2787. 

Review  of  order  appointing  receiver  of 
personal  property.    See  note  post,  §  4962. 

Writ  of  prohibition  to  prevent  ap- 
pointment of  receiver  in  foreclosure  of 
chattel  mortgage.     See  note  post,  §  4994. 

HETEROGENEOUS  QUESTIONS 

Under  this  section  the  court  has  power 
and  authority,  in  a  proper  case,  to  ap- 
point a  receiver  to  take  charge  of  prop- 
erty and  to  care  for  and  protect  the 
same,  and  to  decree  the  charges  therefor 
as  a  prior  claim  and  lien  against  the 
property,  paramount  to  all  mortgages  or 
other  liens  or  incumbrances.  Hewitt  v. 
Great  Western  etc.  Sugar  Co.,  20  Ida. 
235,  249;  118  Pac.  296. 

The  power  to  appoint  a  receiver  in- 
cludes the  power  to  appoint  one  in  an 
action  by  a  creditor,  to  receive  and  take 
charge  of  notes,  accounts,  certificates  of 
the  capital  stock  of  corporations,  choses 
in  action,  and  other  personal  property, 
where  the  necessity  for  such  appointment 
is  shown.  Utah  Ass'n  of  Credit  Men  v. 
Budge,  16  Ida.  751,  756;  102  Pac.  691. 

A  receiver  can  not  be  appointed  until 
an  action  is  pending  or  has  passed  to 
judgment.  Elmore  County  Irr.  Farms 
Ass'n  v.  Stockslager,  22  Ida.  420,  425;  126 
Pac.  616. 

Where  the  ground  alleged  for  the  ap- 
pointment of  a  receiver  of  a  corporation 
is  "imminent  danger  of  insolvency,"  facts 
must  be  alleged  sufficient  to  show  such 
imminent  danger.  Cronan  v.  District 
Court,  15  Ida.  184,  206;  96  Pac.  768. 

A  court  of  equity,  in  a  proper  case,  is 
empowered  and  authorized  to  appoint  a 
receiver  to  take  charge  of  the  property 
involved  and  care  for  and  protect  it,  and 
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may  decree  the  charges  to  be  a  prior  lien 
against  the  property  paramount  to  all 
other  liens  and  encumbrances.  Commer- 
cial Trust  Co.  v.  Idaho  Brick  Co.,  25  Ida. 
755,  763;   139  Pac.  1004. 

The  right  to  have  a  receiver  appointed 
is  statutory,  and  is  provided  for  by  the 
act  of  1909,  amending  the  code  provi- 
sion; such  right  accrues  to  a  mortgagee, 
on  foreclosure,  where  there  is  danger  of 
the  mortgaged  property  being  lost,  re- 
moved, or  materially  injured,  or  where 
there  has  been  a  default  in  the  condi- 
tion, or  where  the  property  is  probably 
insufficient  to  discharge  the  mortgage 
debt.  Keane  v.  Kibble,  28  Ida.  274;  154 
Pac.  972. 

Under  certain  circumstances,  even  in 
the  absence  of  statute,  a  court  of  equity 
may,  at  the  suit  of  a  stockholder, 
appoint  a  receiver  and  wind  up  a  corpora- 
tion; such  circumstances  would  appear 
in  a  case  where  the  majority  stock- 
holders have  controlled  the  officers  and 
directors  wholly  in  their  own  interest,  not 
only  for  ignoring  the  minority  in  the 
corporate  policy,  but  for  pursuing  a 
course  actually  prejudicial  to  them,  and 
itself  illegal  and  ultra  vires.  Riley  v. 
Callahan  Min.  Co.,  28  Ida.  525;  155  Pac. 
665. 

§4331 

HETEROGENEOUS  QUESTIONS 

Applied  in  Cronan  v.  District  Court,  15 
Ida.  184,  195;  96  Pac.  768. 

In  proceedings  for  the  appointment  of 
a  receiver,  upon  an  ex  parte  application, 
this  section,  by  the  words,  "the  court 
before  making  the  order  may  require 
from  the  applicant  an  undertaking," 
leaves  it  to  the  court's  legal  discretion 
whether  or  not  so  to  require  it.  Lee  v. 
Stevens,  22  Ida.  670,  672;  127  Pac.  680. 

§4333 

CROSS-REFERENCES 

Interest  on  receivers'  certificates.  See 
note  ante,  §  1538. 

Redemption  from  receiver's  sale.  See 
note  post,  §  4520. 

CONSTRUCTION  OF  SECTION 

The  statute  did  not  intend  that  a  court 
or  judge  should  take  charge  of  the  prop- 
erty of  a  private  corporation  through  its 
receiver,  operate  it,  and  provide  not  only 


that  receiver's  certificates  may  be  issued 
in  the  payment  of  certain  indebtedness, 
but  that  such  certificates  shall  take  pri- 
ority over  other  claims  against  the  prop- 
erty for  which  the  receiver  is  appointed; 
the  court  or  judge  has  no  jurisdiction  to 
make  such  an  order,  at  the  suit  of  a  sim- 
ple contract  creditor,  in  which  the  relief 
sought  is  a  straight  money  judgment,  and 
make  such  certificates  take  priority  over 
pre-existing  liens  without  the  consent  of 
all  the  lienholders  affected  thereby.  Cro- 
nan v.  District  Court,  15  Ida.  184,  216, 
220;  96  Pac.  768. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Costs  and  expenses  of  a  receivership 
of  a  private  corporation  as  entitled  to 
preference  in  the  distribution  of  assets. 
7  Ann.  Cas.  585. 

Power  of  receiver  to  create  liens  on 
the  property  in  his  custody.  83  Am.  St. 
Rep.  72. 


Receivers'  certificates.  Ann.  Cas.  1913C, 


39. 


4353 


CROSS-REFERENCES 

Contribution  between  joint  debtors. 
See  post,  §  4499. 

HETEROGENEOUS  QUESTIONS 

Applied  in  action  for  contribution  by 
one  joint  debtor  against  another  for  his 
proportionate  share  of  the  judgment. 
Dunn  v.  Stufflebeam,  17  Ida.  559,  565;  106 
Pac.  1129. 

Under  this  section  and  §  4360,  post,  the 
plaintiff  can  not  have  judgment,  where 
no  relief  is  demanded  in  the  complaint, 
and  the  defendant  fails  to  answer;  the 
court  is  without  power  to  grant  relief 
not  demanded  in  the  complaint.  Land  & 
Dev.  Co.  v.  Weiser  Nat.  Bank,  26  Ida. 
717,  723;    146  Pac.  116. 

§4354 

CROSS-REFERENCES 

Costs  in  eminent  domain.  See  Rev. 
Codes,  §  5227. 

Rules  of  practice  and  appeals.  See 
Rev.  Codes,  §  5228. 

CONSTRUCTION  OF  SECTION 

This  section  does  not  authorize  a  mo- 
tion for  a  nonsuit,  until  all  of  the  evidence 
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of  the  plaintiff  has  been  put  in  or  offered, 
and  the  plaintiff  rests  his  case.  Wheeler 
v.  Oregon  R.  R.  etc.  Co.,  16  Ida.  375,  390; 
102  Pac.  347. 

This  section,  by  §  5228,  post,  is  made 
applicable  to  actions  and  proceedings  in 
eminent  domain,  and  authorizes  the  plain- 
tiff to  dismiss  an  action  in  condemnation 
after  the  filing  of  a  report  by  commis- 
sioners appointed  to  award  the  damages, 
or  at  any  time  before  trial.  Chicago  etc. 
Ry.  Co.  v.  Trueman,  18  Ida.  687,  693; 
112  Pac.  210. 

This  section,  declaring  the  cases  in 
which  an  action  may  be  dismissed  or  a 
nonsuit  entered,  does  not  cover  the  objec- 
tion that  a  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action; 
and  so,  in  an  action  for  false  imprison- 
ment, failure  of  the  complaint  to  state  a 
cause  of  action  is  no  ground  for  dis- 
missal. Ludwig  v.  Ellis,  22  Ida.  475,  479; 
126  Pac.  769. 

MOTION  FOR  NONSUIT 

On  a  motion  by  the  defendant  for  a 
nonsuit,  after  the  plaintiff  has  introduced 
his  evidence  and  rested  his  case,  the 
defendant  is  deemed  to  have  admitted  all 
of  the  facts  of  which  there  is  any  evi- 
dence, and  all  of  the  facts  that  the  evi- 
dence tends  to  prove;  and  the  evidence 
must  be  interpreted  most  strongly  against 
the  defendant.  Southern  Idaho  etc.  Ad- 
ventists  v.  Hartford  Fire  Ins.  Co.,  26  Ida. 
712;   145  Pac.  502. 

A  motion  for  a  nonsuit  admits  the 
existence  of  every  fact  in  favor  of  the 
plaintiff,  which  the  evidence  tends  to 
prove,  or  which  could  be  gathered  from 
any  reasonable  view  of  the  evidence;  in 
such  a  case,  the  plaintiff  is  entitled  to  the 
benefit  of  all  inferences  in  his  favor 
which  the  jury  would  have  been  justified 
in  drawing  from  the  testimony.  Shank  v. 
Great  Shoshone  &  T.  F.  Water  Power 
Co.,  205  Fed.  833,  836;  124  C.  C.  A.  35. 

TAXATION  OF  COSTS 

If  the  plaintiff,  in  a  condemnation  pro- 
ceeding, dismisses  his  action,  after  the 
commissioners  appointed  to  assess  the 
damages  have  made  an  award  and  filed 
a  report,  all  costs  usually  taxed  in  civil 
actions  should,  by  virtue  of  §  5228,  post, 
be  taxed  against  the  plaintiff;  and  the 
defendant  must  file  his  cost  bill  within 
five  days  after  notice  of  the  dismissal,  as 


provided  in  §  4912,  post.  Chicago  etc. 
Ry.  Co.  v.  Trueman,  18  Ida.  687,  694;  112 
Pac.  210. 

HETEROGENEOUS  QUESTIONS 

The  insufficiency  of  the  complaint 
should  be  attacked  by  demurrer;  it  is  not 
a  ground  for  nonsuit.  Strong  v.  Western 
Union  Tel.  Co.,  18  Ida.  389,  407;  109  Pac. 
910. 

A  nonsuit  may  be  granted  if  the  plain- 
tiff fails  to  prove  a  sufficient  case  for 
the  jury.  Strong  v.  Western  Union  Tel. 
Co.,  18  Ida.  389,  407;    109  Pac.  910. 

The  trial  court  has  no  power  or  juris- 
diction -to  dismiss  an  action  over  the 
objection  of  a  defendant,  who  has  filed 
an  answer  and  a  cross-complaint,  seek- 
ing affirmative  relief,  but  is  required  to 
enter  judgment  upon  the  merits  of  the 
issue  presented  by  the  cross-complaint. 
Frost  v.  Idaho  Irr.  Co.,  19  Ida.  372,  379; 
114  Pac.  38. 

The  mere  fact  that  counsel  for  the 
plaintiff  fails  to  state  facts,  in  his  open- 
ing statement  to  the  jury,  which  would 
entitle  the  plaintiff  to  recover,  is  not  a 
ground  for  granting  a  nonsuit  before  evi- 
dence is  offered  to  support  the  plaintiff's 
claim.  Wheeler  v.  Oregon  R.  R.  etc.  Co., 
16  Ida.  375,  390;  102  Pac.  347. 

Nonsuit,  where  plaintiff  failed  to  prove 
a  sufficient  case.  Nobach  v.  Scott,  20  Ida, 
558,  562;   119  Pac.  295. 

Annotations  to  similar  statutory  pro- 
visions.     Kerr's    Cyc.    Code     Civ.     Proc, 

§581. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Liability  of  sender  of  telegram  to  re- 
ceiver thereof  for  error  in  transmission. 
Ann.  Cas.  1912A,  68. 

§4360 

CROSS-REFERENCES 

Time  in  which  to  answer.  See  ante, 
§  4140. 

What  is  no  appearance.  See  note  post, 
§  4892. 

Relief  from  defaults.     See  ante,  §  4229. 

Default  judgment  against  garnishee  for 
failure  to  answer  interrogatories  is  un- 
authorized.    See  note  ante,  §  4310c. 

Summons,  requisites  of.  See  ante, 
§4140. 
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Service  of  summons  and  return.  See 
ante,  §  4143. 

Service  by  publication.  See  ante,  §  4145. 

Supplying  of  lost  papers.  See  Rev. 
Codes,  §  4923. 

Effect  on  judgment,  of  not  demanding 
relief.     See  note  ante,  §  4353. 

The  first  and  second  subdivisions  of 
this  section  are  in  harmony  with  the 
form  of  notice  to  be  inserted  in  the 
summons,  in  the  respective  cases.  See 
note  ante,  §  4140. 

AUTHORITY   TO    ENTER   DEFAULT 

Where  there  is  no  record  in  the  reg- 
ister of  actions,  or  otherwise  in  the 
office  of  the  clerk,  of  the  issuance  of  the 
original  summons,  and  there  is  no  valid 
summons  accompanying  the  certificate  of 
service,  the  clerk  has  no  authority  to 
enter  a  default  upon  delivery  to  him  of 
an  unsigned  and  unsealed  copy  of  a  pur- 
ported alias  summons  containing  a  return 
thereon.  Leonard  v.  Brady,  27  Ida.  78; 
147  Pac.  284. 

If  a  defendant  has  his  case  removed 
to  a  federal  court,  but  it  is  remanded 
on  the  ground  that  it  is  not  removable, 
and  the  defendant  has  not  answered 
within  the  time  prescribed  by  the  sum- 
mons, the  clerk  of  the  state  court  may 
properly  enter  his  default,  after  which 
judgment  may  be  had;  his  vain  endeavor 
to  get  out  of  the  state  court  into  the 
federal  court,  does  not  extend  his  time 
for  answering.  Morbeck  v.  Bradford- 
Kennedy  Co.,  19  Ida.  83,  95;  113  Pac.  89. 

If  a  defendant,  sued  in  a  state  court, 
causes  his  case  to  be  transferred  to  a 
federal  court,  which  remands  it  to  the 
state  court  for  want  of  jurisdiction,  his 
unsuccessful  effort  to  change  the  forum 
does  not  extend  the  time  for  answering 
in  the  state  court;  if  that  has,  in  the 
meantime,  expired,  without  any  appear- 
ance or  answer  on  the  part  of  defendant, 
the  clerk  is  authorized  to  enter  his  de- 
fault. State  v.  American  Surety  Co.,  26 
Ida.  652,  670;   145  Pac.  1097. 

Default  judgments,  in  actions  upon 
water  rights,  must  be  rendered  only  after 
hearing  testimony  to  establish  material 
allegations  of  the  complaint.  Joyce  v. 
Ruben,  23  Ida.  296,  304;    130  Pac.  793. 


HETEROGENEOUS  QUESTIONS 

Before  any  judgment  can  be  entered 
in  the  district  court,  in  a  case  where 
service  is  had  by  publication,  applica- 
tion must  be  made  to  the  court,  which 
must  first  determine  whether  a  good 
and  valid  service  has  been  made  on  the 
defendant;  the  fact  that  the  order  for 
publication  was  made  either  by  the  pro- 
bate or  district  judge  is  not  conclusive 
on  the  court  when  application  is  made 
to  him  for  judgment.  McKnight  v.  Grant, 
13  Ida.  629,  636;  121  Am.  St.  Rep.  287; 
92  Pac.  989. 

Circumstances  under  which  it  was 
proper  for  the  supreme  court  to  determine 
whether  or  not  the  clerk  of  the  district 
court  had  authority  to  enter  a  default 
at  the  time  it  was  entered,  although  the 
motion  to  set  aside  the  default  referred 
only  to  the  insufficiency  of  time  as  a 
ground  for  setting  aside  the  default. 
Leonard  v.  Brady,  27  Ida.  78;  147  Pac.  284. 

If  a  defendant  is  served  and  files  a 
demurrer  in  time  but  withdraws  it,  and 
is  given  a  limited  time  to  further  plead 
but  fails  to  make  any  further  appearance, 
he  is  in  default,  which  may  properly  be 
entered,  and  he  is  not  entitled,  under 
§  4892,  post,  to  any  notice  of  application 
or  motion  for  default.  Hall  v.  Whittier, 
20  Ida.  120,  126;    116  Pac.  1031. 

Where  a  decree  of  divorce  was  granted 
by  a  California  court  upon  service  of 
summons  by  publication,  and  the  judg- 
ment-roll offered  in  evidence  shows  that 
the  period  of  publication  expired  on  May 
28,  and  that  the  judgment  was  entered  on 
June  29,  following,  it  must  be  held  that 
the  period  of  thirty  days  after  the  ex- 
piration of  the  period  of  publication  had 
expired  before  the  entry  of  judgment; 
where  the  California  statute  allowed 
thirty  days  in  which  to  answer  the  com- 
plaint. Harpold  v.  Doyle,  16  Ida.  671,  684; 
102  Pac.  158;  and  see  Kerr's  Cyc.  Code 
Civ.    Proa,    §  407. 

§4365 

TRIAL  UPON  MERITS 

The  purpose  and  object  of  the  code 
of  procedure  is  to  have  actions  tried 
upon  their  merits  and  not  to  have  them 
dismissed  on  mere  technicalities.  No- 
bach  v.  Scott,  20  Ida.  558,  564;  119  Pac. 
293. 
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If  the  denials  and  averments  in  an 
answer,  all  taken  together,  clearly  indi- 
cate that  it  was  the  intention  of  the 
defendant  to  deny  the  allegations  of  the 
complaint  and  put  all  of  such  allega- 
tions in  issue,  the  case  must  be  tried 
upon  its  merits.  Nobach  v.  Scott,  20 
Ida.  558,  564;   119  Pac.  295. 

§4371 

The  plaintiff  has  a  right  to  bring  the 
case  to  trial  in  the  absence  of  the  de- 
fendant, unless  the  court  for  good  cause 
otherwise  direct;  if  good  cause  is  shown, 
then  the  court  should  direct  a  postpone- 
ment.   Storer  v.  Heitfeld,  17  Ida.  113,  126; 

105  Pac.  55. 

§4372 

CROSS-REFERENCES 

Trial  may  be  postponed  for  cause.  See 
post,  §  7795. 

CONSTRUCTION  OF  SECTION 

This  section  is  applicable  to  an  appli- 
cation for  a  continuance  in  a  criminal 
case.    State  v.  Fleming,  17  Ida.  471,  480; 

106  Pac.  305. 

The  provisions  of  this  section  are  ap- 
plicable to  the  trial  of  criminal  actions. 
State  v.  Cannon,  26  Ida.  182,  186;  140 
Pac.  963. 

HETEROGENEOUS  QUESTIONS 

If  an  application  for  the  postponement 
of  the  trial  in  a  criminal  case  is  based 
upon  the  absence  of  witnesses,  and  the 
state  offers  to  admit  that,  if  present,  the 
witnesses  would  testify  as  set  forth  in 
the  affidavit  upon  which  the  application 
for  the  postponement  is  based,  it  is  not 
error  to  overrule  such  application.  State 
v.  Fleming,  17  Ida.  471,  480;  106  Pac.  305. 

§4380 

MEANING   OF  WORDS 

"Debtor"  means  one  who  is  answerable 
on  a  contract,  express  or  implied,  or  by 
operation  of  law,  to  respond  to  another 
in  money,  service,  goods,  or  chattels, 
either  now  or  at  some  future  time.  Hall 
v.  Chattin,  17  Ida.  664,  667;  106  Pac.  1132. 

The  word  "business,"  as  here  used, 
has  reference  to  the  commercial,  indus- 
trial, and  professional  enterprises  and  en- 
gagements into  which  men  jointly  enter. 
Hall  v.  Chattin,  17  Ida.  664,  668;  106  Pac. 
1132. 


If  certain  jurors  are  associated  with 
the  defendant  in  the  sinking  of  an 
artesian  well,  he  to  do  the  work  and 
they  being  contingently  liable  to  pay  for 
the  service,  such  jurors  and  the  defendant 
are  "united  in  business."  Hall  v.  Chat- 
tin, 17  Ida.  664,  667;  106  Pac.  1132. 

HETEROGENEOUS  QUESTIONS 

In  determining  a  motion  for  a  change 
of  venue,  on  the  ground  that  a  fair  trial 
can  not  be  had  because  of  certain  pub- 
lications already  made  in  newspapers, 
where  the  affidavits  in  support  of  the 
motion  are  based  merely  upon  the  fact 
that  such  publications  have  been  made, 
the  court  must  keep  in  view  what  the 
law  requires  as  grounds  to  disqualify  a 
person  from  sitting  on  a  jury.  Gilbert  v. 
Washington  Water  Power  Co.,  19  Ida.  637, 
648;   115  Pac.  924. 

§4383 

CROSS-REFERENCES 

Right  to  open  and  close.  See  note  post, 
§  4928. 

HETEROGENEOUS  QUESTIONS 

Applied  in  Hilbert  v.  Spokane  etc.  R.  R. 
Co.,  20  Ida.  54,  63;  116  Pac.  1116. 

If  the  verdict  is  not  supported  by  the 
evidence,  and  is  contrary  to  law,  it  will 
be  reversed.  Grisinger  v.  Hubbard,  21 
Ida.  469,  476;  Ann.  Cas.  1913E,  87;  122 
Pac.  853. 

In  all  cases  the  plaintiff  is  entitled  to 
open  and  to  close,  unless  there  is  some 
peculiar  fact  or  reason  why  this  right 
should  be  denied  to  him.  Harrison  v. 
Russell  &  Co.,  ,17  Ida.  196,  200;  105 
Pac.  48. 

It  rests  in  the  sound  discretion  of  the 
trial  court  to  direct  the  order  of  address- 
ing the  jury,  and,  unless  there  is  a  clear 
abuse  of  discretion,  the  supreme  court 
will  not  disturb  the  verdict.  Exchange 
State  Bank  v.  Taber,  26  Ida.  723,  731;  145 
Pac.  1090. 

§4384 

CROSS-REFERENCES 

Instructing  the  jury.  See  Rev.  Codes, 
§  4383. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Propriety  of  delivering  instructions  to 
jury,  containing  citations  supporting  it. 
Ann.  Cas.  1914B,  254. 
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§4385 

CROSS-REFERENCES 

Instructing  the  jury.  See  Rev.  Codes, 
§4383. 

§  4394 

Where  ten  of  the  jury,  on  being  polled, 
answer  that  the  verdict  as  returned  is 
their  verdict,  and  two  that  it  is  not  theirs, 
and  the  names  with  the  answers,  are  at 
once  entered  on  the  minutes  of  the  court, 
this  is  a  sufficient  compliance  with  the 
statute,  although  the  verdict  was  not 
signed  by  any  of  the  jurors;  the  statute 
is  merely  directory.  Keim  v.  Gilmore  & 
Pittsburg  R.  R.  Co.,  23  Ida.  511,  522;  131 
Pac.  656. 

§4396 

HETEROGENEOUS  QUESTIONS 

In  complicated  cases,  where  the  issues 
are  numerous  and  difficult,  the  court  has 
a  discretionary  power,  whether  special 
issues  should  be  submitted  to  the  jury; 
in  such  cases,  and  where  the  jury  is 
likely  to  become  confused,  the  court 
should  insist  on  a  special  verdict  and 
should  formulate  the  issues  into  distinct 
propositions  and  logical  and  concise  ques- 
tions. Fodey  v.  Northern  Pac.  Ry.  Co., 
21  Ida.  713,  732;   123  Pac.  835. 

In  an  equity  case,  the  verdict  of  a 
jury  upon  a  point  submitted  to  it  is 
merely  advisory.  Behrensmeyer  v.  Gwinn, 
25  Ida.  186,  190;  136  Pac.  623. 

Under  this  section  and  the  following 
one,  either  a  general  or  a  special  verdict 
may  be  rendered.  Menasha  W.  Co.  v. 
Spokane  I.  Ry.  Co.,  19  Ida.  589;  115  P.  22. 

§4397 

CROSS-REFERENCES 

Judgment  on  general  and  special  ver- 
dicts.   See  note  ante,  §  4396. 

Special  findings  prevail  over  general 
findings.  Calkins  v.  Blackwell  Lumber 
Co.,  23  Ida.  128,  136;  129  Pac.  435. 

HETEROGENEOUS  QUESTIONS 

The  trial  court  is  authorized,  under 
this  section  and  §  4396,  ante,  to  render 
judgment  on  general  and  special  verdicts. 
Menasha  W.  Co.  v.  Spokane  etc.  Ry.  Co., 
19  Ida.  586,  591;   115  Pac.  22. 

The  court  has  power  to  submit  to  the 
jury  a  list  of  questions  to  be  answered 


by  them;  the  answers  are  findings  of  fact 
in  the  form  of  special  verdicts;  if  the 
general  verdict  and  special  verdicts  are 
inconsistent,  the  latter  control;  if  they 
are  not  inconsistent,  judgment  may  be 
given  on  both.  Menasha  W.  Co.  v.  Spo- 
kane etc.  Ry.  Co.,  19  Ida.  586,  589;  115 
Pac.  22. 

In  an  action  for  the  recovery  of  money 
only,  or  specific  real  property,  the  jury, 
in  their  discretion,  may  render  a  general 
or  special  verdict  in  writing  upon  all 
or  any  of  the  issues;  though  the  court 
may,  in  a  proper  case,  direct  them  to 
bring  in  special  findings,  and  would,  no 
doubt,  be  obeyed.  Norman  v.  Rose  Lake 
Lumber  Co.,  22  Ida.  711,  717;  Ann.  Cas. 
1913E,  673;   128  Pac.  85. 

§4406 

CROSS-REFERENCES 
Grounds  for  new  trial.    See  post,  §  4439. 

Notice  of  "decision  of  the  court,"  what 
is  not.    See  note  post,  §  4912. 

CONSTRUCTION  OF  SECTION 

This  section  is  mandatory;  a  failure, 
however,  to  render  a  decision  within 
twenty  days  after  the  cause  is  submit- 
ted, does  not  invalidate  or  avoid  the 
judgment  entered  thereafter;  and,  in  the 
event  of  such  failure,  a  writ  of  mandate 
will  lie  to  require  a  decision  to  be  made. 
McGary  v.  Steele,  20  Ida.  753,  758;  119 
Pac.  448. 

The  judge  is  not  required  by  the  terms 
of  this  section  and  §  4407,  post,  to  sign 
the  findings  of  fact  and  conclusions  of 
law,  but  it  is  customary  to  do  so.  Shurt- 
liff  v.  Extension  Ditch  Co.,  14  Ida.  416, 
426;   94  Pac.  574. 

DECISION   OF   COURT 

The  decision  of  a  court  consists  of 
findings  of  fact  and  conclusions  of  law, 
which  must  be  in  writing  and  be  filed 
with  the  clerk;  remarks  and  observa- 
tions outside  make  no  part  of  it.  Stewart 
Min.  Co.  v.  Ontario  Min.  Co.,  23  Ida.  724, 
736;   132  Pac.  787. 

The  decision  of  the  trial  court  consists 
of  the  findings  of  fact  and  conclusions  of 
law  which  must  be  in  writing  and  filed 
with  the  clerk;  an  oral  opinion  announced 
by  the  court  from  the  bench  prior  to  the 
making  of  findings  of  fact  and  conclusions 
of  law,  or  a  written  opinion  addressed  to 
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counsel,  which  is  not  in  the  nature  of 
findings  and  conclusions,  is  not  the  de- 
cision of  the  court.  Smith  v.  Faris-Kesl 
Const.  Co.,  27  Ida.  407;  150  Pac.  25. 

Findings  of  fact  and  conclusions  of 
law  are  not  required  in  a  jury  case;  they 
are  required  only  upon  the  trial  of  ques- 
tions of  fact  by  the  court.  Jenkins  v. 
Commercial  Nat.  Bank,  19  Ida.  290,  298; 
113   Pac.  463. 

The  failure  of  counsel  to  furnish  the 
trial  court  with  a  brief  is  no  reason  for 
delaying  the  decision;  it  is  the  duty  of 
the  court  to  require  briefs  to  be  filed, 
when  necessary,  so  that  the  decision  can 
be  made  within  the  statutory  period. 
McGary  v.  Steele,  20  Ida.  753,  759;  119 
Pac.  448. 

HETEROGENEOUS  QUESTIONS 

Annotations  to  identical  statutory  pro- 
visions. Kerr's  Cyc.  Code  Civ.  Proc, 
§632. 

§4407 

CROSS-REFERENCES 

Court's  findings  and  conclusions.  See 
note  ante,  §  4406. 

"Decision  of  the  court,"  what  is  not. 
See  note  ante,  §  4406. 

Grounds  for  new  trial.    See  post,  §  4439. 

Signing  by  judge.   See  note  ante,  §  4406. 

CONSTRUCTION  OF  SECTION 

This  section  does  not  require  the  court 
to  find  probative  facts;  ultimate  facts 
and  not  probative  facts  are  required  to 
be  found.  Ryan  v.  Rogers,  14  Ida.  309, 
323;   94  Pac.  427. 

HETEROGENEOUS  QUESTIONS 

The  judgment  and  findings  are  not 
required  to  be  on  separate  pieces  of 
paper;  all  that  is  required  is  to  state 
the  findings  and  conclusions  of  law  sep- 
arately, and  to  follow  them  by  a  judg- 
ment based  thereon.  Dukes  v.  Board  of 
County  Commissioners,  17  Ida.  736,  740; 
107  Pac.  491. 

In  its  disposition  of  a  suit  to  foreclose 
a  mechanic's  lien,  the  court  is  required 
to  make  findings  of  fact  covering  each 
material  issue  raised  by  the  pleadings, 
and  thereafter  to  make  conclusions  of 
law  supported  by  these  findings;  upon 
which  findings  and  conclusions  the  judg- 
ment of  the  court  should  be  based.    Jen- 


sen v.  Bumgarner,  25  Ida.  355,  359;   137 
Pac.  529. 

Annotations  to  similar  statutory  pro- 
visions. Kerr's  Cyc.  Code  Civ.  Proc, 
§  633. 

§4414 

CROSS-REFERENCES 

Review  of  referee's  findings.  See  note 
post,  §  4421. 

§4416 

Amended.    Laws  of  1911,  p.  43. 

§  4418 

CROSS-REFERENCES 

Nature  of  the  1911  revisions  and  amend- 
ments.   See  note  post,  §  4440. 

§4419 

CROSS-REFERENCES 

Review  of  referee's  findings.  See  note 
post,  §  4421. 

§4420 

CROSS-REFERENCES 

Review  of  referee's  findings.  See  note 
post,  §  4421. 

§4421 

CROSS-REFERENCES 

Findings  as  part  of  judgment-roil.  See 
note  post,  §  4456. 

Settlement  of  bills  of  exceptions  by 
referees.    See  note  post,  §  4430. 

Settlement  of  statements  on  motion  for 
a  new  trial.    See  note  post,  §  4441. 

HETEROGENEOUS  QUESTIONS 

There  is  no  express  provision  in  the 
federal  statutes  prescribing  the  practice 
in  case  of  reference.  United  States  v. 
Ramsey,  158  Fed.  488,  491. 

The  statutory  modes  of  reviewing  ver- 
dicts of  juries  and  the  findings  of  a  court 
are  applicable  to  the  findings  of  fact  of 
a  referee  upon  the  whole  issue,  and  are 
exclusive;  the  court  has  no  power,  on 
exceptions  filed  to  a  referee's  findings 
of  fact,  to  review  the  evidence;  that  can 
be  done  only  on  motion  for  a  new  trial, 
as  in  the  case  of  a  finding  by  the  court 
or  the  verdict  of  a  jury.  United  States 
v.  Ramsey,  158  Fed.  488,  492.  (Citing  Rev. 
St.  Idaho,  1887,  §§4414,  4419-4421.) 
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When,  upon  agreement  of  the  parties, 
a  rule  has  been  made  by  the  court,  in 
an  action  at  law,  referring  a  cause,  with 
instructions  and  authority  to  the  referee 
to  make  and  report  findings  of  fact  and 
conclusions  of  law,  the  judge  of  the  court 
is  not  authorized,  upon  rejecting  the  find- 
ings of  the  referee,  to  make  findings  of 
his  own  upon  the  evidence  taken  by  the 
referee,  and  to  enter  judgment  thereon, 
over  the  objection  of  one  of  the  parties  to 
the  proceeding.  United  States  v.  Ramsey, 
158  Fed.  488,  489,  491. 

§4426 

CROSS-REFERENCES 

Appeal  from  judgment  of  nonsuit.  See 
note  post,  §  4807. 

§4427 

Amended.     Laws  of  1911,  p.  781. 

CROSS-REFERENCES 

Papers  to  be  furnished  by  appellant. 
See  note  post,  §  4818. 

BILL  OF  EXCEPTIONS 

It  is  unnecessary,  under  this  section, 
to  take  an  exception  to  an  order  striking 
out  a  pleading  or  a  portion  thereof;  it 
is  likewise  unnecessary  to  incorporate 
such  order  or  ruling  in  a  bill  of  excep- 
tions; and,  the  same  appearing  in  the 
record  or  files,  may  be  reviewed  on  ap- 
peal as  though  settled  in  a  bill  of  excep- 
tions; but  to  have  such  exception 
reviewed  without  incorporating  it  in  a 
bill  of  exceptions,  it  is  necessary  to  move 
for  a  new  trial  and  use  such  records  and 
files  as  are  provided  for  in  §  4443,  post, 
in  which  case  the  same  may  be  used  on 
appeal  from  the  order  granting  or  re- 
fusing the  motion  for  a  new  trial.  Per- 
kins v.  Loux,  14  Ida.  607,  620;  95  Pac. 
694,  696. 

Under  the  provisions  of  this  section, 
the  papers  used  on  the  hearing  of  a 
motion,  which  are  made  a  part  of  the 
records  and  files  in  the  action,  need  not 
be  embodied  in  a  bill  of  exceptions;  and, 
if  the  same  appear  in  the  records  or  files, 
they  may  be  reviewed  upon  appeal  as 
though  settled  in  a  bill  of  exceptions,  if 
certified  or  identified  as  provided  by 
law.  Hall  v.  Jensen,  14  Ida.  165,  170;  93 
Pac.  962. 

Where  an  appeal  has  been  taken  to 
the  district  court  and  a  motion  is  made 


to  dismiss  the  appeal,  which  was  granted, 
after  which  an  appeal  is  taken  to  the 
supreme  court,  it  is  necessary  to  identify, 
in  some  form,  the  different  documents 
and  papers  used  and  considered  by  the 
district  court  upon  the  hearing  of  the 
motion  to  dismiss  the  appeal;  where  this 
has  been  done  by  a  certificate  of  the  dis- 
trict judge,  a  bill  of  exceptions  is  not 
required.  Libby  v.  Spokane  Valley  L.  & 
W.  Co.,  15  Ida.  467,  472;  98  Pac.  715. 

§4428 

CROSS-REFERENCES 

Bill  of  exceptions  to  be  furnished  on 
appeal.    See  post,  §  4818. 

HETEROGENEOUS  QUESTIONS 

By  inference  and  implications,  this  sec- 
tion is  probably  repealed  by  the  amend- 
ments of  1911,  with  reference  to  the  prose- 
cution of  appeals  to  the  supreme  court. 
Ulbright  v.  Bashington,  20  Ida.  539,  546; 
119  Pac.  294. 

The  appellant  should  specify  the  par- 
ticular things  that  he  conceives  it  was 
necessary  for  the  adverse  party  to  prove; 
and,  if  anything  essential  to  recovery 
is  deemed  to  be  lacking,  he  should  point 
the  particular  circumstance  or  matter 
that,  in  his  opinion,  is  lacking  in  order 
to  sustain  the  judgment  and  verdict. 
Spongberg  v.  First  Nat.  Bank,  18  Ida. 
524,  528;  Ann.  Cas.  1912A,  95;  31  L.  R.  A., 
N.  S.,  736;  110  Pac.  716. 

The  presumption  in  the  first  instance 
is  that  the  trial  court  entered  its  judg- 
ment upon  sufficient  evidence,  and  when 
a  defeated  party  attacks  such  judgment 
he  must  show  error.  Stoddard  v.  Fox,  15 
Ida.  704,  707;  99  Pac.  122. 

The  sufficiency  of  the  evidence  to  sup- 
port the  findings  and  judgment  can  not 
be  considered  by  the  supreme  court  where 
the  appellant  has  not  specified  the  par- 
ticulars in  which  it  is  alleged  the 
evidence  is  insufficient,  and  has  not  em- 
bodied such  specification  in  the  bill  of 
exceptions,  although  the  appeal  was 
taken  within  the  sixty  days,  as  provided 
in  §  4807,  post;  these  two  sections  must 
be  read  together.  Later  v.  Haywood,  14 
Ida.  45,  48;  93  Pac.  374. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Implied  power  of  cashier  of  bank  to 
sell  or  lease  property.  31  L.  R.  A.,  N.  S., 
737. 
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§4430 

CROSS-REFERENCES 

Procedure  in  settling  statement  on  mo- 
tion for  a  new  trial.    See  post,  §  4441. 

HETEROGENEOUS  QUESTIONS 

In  cases  of  reference,  the  referee  set- 
tles bills  of  exceptions.  United  States  v. 
Ramsey,  158  Fed.  488,  492. 

The  statute  assumes  that  the  party  in- 
tending to  move  to  settle  a  bill  of  ex- 
ceptions, or  for  a  new  trial,  will  prosecute 
the  motion  with  due  diligence;  wherefore, 
even  in  a  case  in  which  the  trial  court 
has,  at  the  instance  of  such  party  and 
without  a  hearing,  issued  successive  or- 
ders for  extensions  of  time,  a  delay  for 
an  unreasonable  period  beyond  the  ten 
days  deprives  the  court  of  jurisdiction  to 
settle  the  bill.  Behrensmeyer  v.  Gwinn, 
25  Ida.  186,  191;  136  Pac.  623. 

It  is  the  duty  of  a  party  who  prepares 
a  statement,  as  provided  in  this  section 
or  in  §  4441,  post,  to  serve  the  same  on 
the  adverse  party;  and,  in  due  time,  it 
must  be  "presented  to  the  judge,  who 
tried  or  heard  the  case,  for  settlement, 
or  be  delivered  to  the  clerk  of  the  court 
for  the  judge";  when  settled,  it  becomes 
the  duty  of  the  judge  to  deliver  it  to  the 
clerk  and  cause  it  to  be  filed.  Van  Camp 
v.  Emery,  13  Ida.  202,  206;  89  Pac.  752. 

§4431 

CROSS-REFERENCES 

Liberal  construction  of  statutory  pro- 
visions.   See  note  ante,  §  4. 

§4434 

New  section  added.    Laws  of  1911,  p.  379. 

CROSS-REFERENCES 

Costs  on  appeal.  See  Rev.  Codes, 
§  4913. 

Nature  of  the  1911  revisions  and  amend- 
ments.   See  note  post,  §  4440. 

CONSTRUCTION  OF  SECTION 

In  this  new  section,  there  is  no  pro- 
vision for,  or  requirement  as  to,  the 
printing  of  the  transcript  on  appeal;  but 
the  supreme  court  is  not  inclined  to  deny 
litigants  the  right  to  take  their  cases  up 
in  printed  form,  nor  to  deny  a  success- 
ful appellant  the  right  to  collect  his  costs 
as  prescribed  by  the  old  rule  of  that 
court    for    printing    the    necessary    tran- 


script on  appeal;  hence,  as  the  new 
statute  does  not  prohibit  nor  forbid  such 
printing,  costs  will  be  allowed  for  a 
printed  transcript  at  the  same  rate  as 
under  the  old  rule.  Ulbright  v.  Basling- 
ton,  20  Ida.  546;    119  Pac.  294. 

This  section  is  an  addition  to  the  Re- 
vised Codes,  made  in  1911,  and  provides 
for  the  preparation,  in  connection  with 
appeals  to  the  supreme  court,  of  report- 
ers' transcripts  of  proceedings  to  be  used 
in  lieu  of  bills  of  exceptions.  Buster  v. 
Fletcher,  22  Ida.  172,  178;  125  Pac.  226. 

This  new  section,  added  in  1912,  per- 
mits any  party  desiring  a  review  to  take 
an  appeal  and  procure  a  transcript  by 
paying  the  reporter  for  it;  the  legislature 
did  not  intend,  however,  that  where  sep- 
arate appeals  by  different  parties  are 
taken,  one  of  these  parties  can  secure  a 
transcript  and  the  others  avail  themselves 
of  it  for  the  basing  of  their  appeals,  thus 
saving  expense.  Morris-Roberts  Co.  v. 
Mariner,  24  Ida.  788,  798;  135  Pac.  1166. 

This  is  a  new  section,  enacted  in  1911, 
authorizing  the  use  of  reporters'  tran- 
scripts in  lieu  of  bills  of  exceptions,  and 
is  to  be  considered  along  with  rule  77 
of  the  supreme  court,  as  to  extensions 
of  time  for  preparing  these  transcripts; 
the  rule,  however,  is  directory  and  not 
mandatory;  an  appeal  can  not  be,  and 
will  not  be,  in  every  instance,  dismissed 
for  a  failure  to  comply  with  such  rule; 
the  main  purpose  of  the  statute  and  rule 
is  to  enforce  the  prosecution  of  appeals 
with  diligence  and  dispatch.  Fischer  v. 
Davis,  24  Ida.  216,  226;  133  Pac.  910. 

Under  this  section,  added  as  a  new 
section  in  1911,  the  party  appealing  must 
procure  a  transcript  of  the  stenographer's 
notes  and  have  it  settled  and  allowed  by 
the  trial  judge.  Edwards  v.  Anderson, 
23  Ida.  508,  510;  130  Pac.  1001. 

Under  this  new  section,  added  in  1911, 
the  matter  contained  in  the  stenogra- 
pher's transcript  must  be  settled  by  the 
judge  before  it  can  be  reviewed.  Chap- 
man v.  A.  H.  Averill  Mach.  Co.,  27  Ida. 
213;   147  Pac.  785. 

HETEROGENEOUS  QUESTIONS 

The  appellant,  in  lieu  of  preparing, 
serving,  and  procuring  the  settlement  of 
a  bill  of  exceptions,  may  procure  a  tran- 
script of  the  stenographer's  notes  and 
have   the   same   settled    and   allowed    by 
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the  trial  judge,  in  accordance  with  the 
third  subdivision  of  this  section.  Gris- 
inger  v.  Hubbard,  21  Ida.  469,  474;  Ann. 
Cas.  1913E,  87;  122  Pac.  853. 

The  statute  has  left  it  alone  to  the 
judge  to  settle  the  transcript;  it  must 
be  settled,  and,  when  settled,  it  has  the 
force  and  effect  of  a  bill  of  exceptions 
duly  settled  and  allowed;  the  mere  fail- 
ure of  counsel  to  designate  errors  does 
not  limit  the  power  of  the  judge,  or  ex- 
cuse the  necessary  settlement;  and  the 
judge,  without  any  designation  of  errors, 
may  make  alterations  and  corrections,  so 
that  the  transcript  will  correspond  with 
the  truth.  Grisinger  v.  Hubbard,  21  Ida. 
469,  474;  Ann.  Cas.  1913E,  87;  122  Pac. 
853. 

The  only  purpose  for  which  the  stenog- 
rapher's notes  are  now  required,  and  au- 
thorized to  be  transcribed,  is  for  review 
on  appeal,  as  provided  in  the  act  of  Feb- 
ruary 25,  1911,  Sess.  Laws  1911,  p.  379; 
the  transcription,  to  be  used  as  a  part 
of  the  record  on  appeal,  takes  the  place 
of  the  statement  and  bill  of  exceptions, 
prepared  under  the  prior  law;  but  it  is 
not  required  that  the  reporter's  notes 
shall  be  transcribed  and  certified  to  as 
such  before  the  motion  for  a  new  trial 
is  heard.  Kelley  v.  Clark,  21  Ida.  231, 
237;    121  Pac.   95. 

The  court  has  authority  to  extend  the 
time  within  which  the  transcript  on  ap- 
peal may  be  prepared  and  filed.  Junction 
Placer  Min.  Co.  v.  Reed,  28  Ida.  219;  153 
Pac.  564. 

§4438 

Annotations  to  identical  statutory  pro- 
vision. Kerr's  Cyc.  Code  Civ.  Proa, 
§656. 

§4439 

CROSS-REFERENCES 

Immaterial  errors  to  be  disregarded. 
See  Rev.  Codes,  §  8326. 

AFFIDAVIT 

Where  an  application  for  a  new  trial  is 
made,  upon  affidavit,  on  the  ground  of 
accident  or  surprise  which  ordinary  pru- 
dence could  not  have  guarded  against, 
the  facts  constituting  such  accident  or 
surprise  must  be  set  forth  in  the  affi- 
davit. Hall  v.  Jensen,  14  Ida.  165,  173; 
93  Pac.  962. 


Where  a  defeated  litigant  applies  for  a 
new  trial  on  the  ground  of  newly  discov- 
ered evidence,  such  evidence  must  be 
set  forth,  and  it  must  appear  from  the 
affidavit,  on  which  the  application  is 
based,  that  the  party  could  not,  with 
reasonable  diligence,  have  discovered 
such  evidence  and  produced  it  at  the 
trial.  Hall  v.  Jensen,  14  Ida.  165,  173; 
93  Pac.  962. 

"DECISION"    OF   THE   COURT 

A  motion  for  a  new  trial  should  be 
directed  at  the  verdict  of  the  jury,  or 
the  "decision"  of  the  court,  and  not  at 
the  judgment;  otherwise,  the  sufficiency 
of  the  evidence  to  support  an  order  over- 
ruling such  motion  can  not  be  reviewed 
on  appeal.  Caldwell  v.  Wells,  16  Ida.  459, 
465;   101  Pac.  812. 

The  "decision"  referred  to  in  this  sec- 
tion and  in  §  4438,  ante,  means  the  find- 
ings of  fact  and  conclusions  of  law,  and 
not  the  judgment;  this  clearly  appears 
from  the  provisions  of  §§  4406  and  4407, 
ante.  Caldwell  v.  Wells,  16  Ida.  459,  462; 
101  Pac.  812. 

ASSIGNMENTS  OF  ERROR 

While  the  law  requires  that  specific 
assignments  be  made  under  several  of 
the  subdivisions  on  which  a  new  trial 
may  be  granted,  it  nowhere  requires  any 
specific  assignments  on  the  ground  that 
the  decision  is  "against  law."  Brown  v. 
Macey,  13  Ida.  451,  456;   90  Pac.  339. 

GROUNDS   AND   GRANTING 

A  new  trial  may  be  granted  on  any  of 
the  seven  different  grounds  enumerated 
in  this  section.  Steve  v.  Bonners  Ferry 
Lumber  Co.,  13  Ida.  384,  391;  92  Pac.  363. 

That  a  judgment  is  "against"  the  evi- 
dence and  "the  law"  is  not  a  ground  of 
motion  for  a  new  trial.  Caldwell  v.  Wells, 
16  Ida.  459,  464;  101  Pac.  812. 

Insufficiency  of  the  evidence  to  justify 
the  "judgment"  is  not  a  ground  of  mo- 
tion for  a  new  trial.  Caldwell  v.  Wells, 
16  Ida.  459,  464;   101  Pac.  812. 

Where  the  court  enters  a  judgment 
upon  findings  that  do  not  respond  to  all 
the  material  issues,  the  action  of  the 
court  in  so  doing  and  in  failing  to  find 
on  all  the  material  issues,  is  "against 
law,"  and  is  a  reason  that  may  be  prop- 
erly alleged  as  a  ground  for  a  new  trial, 
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and  may  be  accordingly  considered  on 
appeal.  Brown  v.  Macey,  13  Ida.  451,  456; 
90  Pac.  339. 

When  any  one  or  more  of  the  jurors 
have  been  induced  to  assent  to  any  gen- 
eral or  special  verdict,  or  to  any  rinding 
on  any  question  submitted  to  them  by 
the  court,  by  a  resort  to  the  determination 
of  chance,  this  is  misconduct  sufficient,  if 
proved  by  the  affidavit  of  any  one  or  more 
of  the  jurors,  to  cause  the  verdict  to  be 
set  aside  and  a  new  trial  to  be  ordered. 
Beakley  v.  Optimist  Printing  Co.,  28  Ida. 
67;    152  Pac.  212. 

HETEROGENEOUS  QUESTIONS 

In  view  of  this  section  and  of  §4231, 
ante,  a  new  trial  will  not  be  granted 
where  it  does  not  appear  that  any  sub- 
stantial rights  of  the  appellants  have 
been  materially  affected  by  any  error  or 
defect  that  occurred  in  the  trial  court. 
Trask  v.  Boise  King  Placers  Co.,  26  Ida. 
290,  300;   142  Pac.  1073. 

Annotations  to  identical  statutory  pro- 
visions.     Kerr's    Cyc.     Code    Civ.     Proc, 

§657. 

APPEAL 

An  order  granting  a  new  trial  will  not 
be  disturbed  on  appeal,  unless  a  clear 
abuse  of  discretion  is  affirmatively  shown. 
Say  v.  Hodgin,  20  Ida.  64,  68;  116  Pac. 
410. 

§4440 

CONSTRUCTION  OF  SECTION 

This  section  and  the  succeeding  ones 
up  to,  and  including,  §  4444  were  amended 
and  virtually  re-written  in  1911,  all  refer- 
ring to  proceedings  on  motion  for  new 
trials.  Buster  v.  Fletcher,  22  Ida.  172, 
180;    125  Pac.  226. 

Sections  4434,  4440,  4442,  4818,  and 
4820A,  being  the  1911  revisions  and 
amendments  of  the  appellate  practice  and 
procedure,  were  intended  to  both  cheapen 
and  expedite  appeals.  Fisher  v.  Davis, 
24  Ida.  216,  225;   133  Pac.  910. 

Discussion  of  various  amendments  and 
additions  in  relation  to  new  trial  and 
appeal.  Buster  v.  Fletcher,  22  Ida.  172, 
181;   125  Pac.  226. 

§§  4440-4444 
Amended.     Laws  of  1911,  p.  377. 


§4441 

CROSS-REFERENCES 

Authority  of  judge  called  in  to  try  a 
case.   See  note  ante,  §  3925. 

Notice  of  intention  to  move  for  new 
trial.    See  Rev.   Codes,   §  4441. 

Hearing  of  application  for  new  trial. 
See  post,  §  4442. 

Statement  for  new  trial.  See  Rev. 
Codes,  §  4440. 

Duty  of  party  who  prepares  a  state- 
ment.    See  note  ante,  §  4430. 

Procedure  in  settling  bill  of  exceptions. 
See  ante,  §  4430. 

CONSTRUCTION  OF  SECTION 

The  statute  does  not  contemplate  the 
filing  of  a  statement  or  a  bill  of  excep- 
tions until  after  it  is  settled,  when  it 
shall  thereupon  be  filed  with  the  clerk. 
Steve  v.  Bonners  Ferry  Lumber  Co.,  13 
Ida.  384,  390;   92  Pac.  363. 

Discussion  of  various  amendments  and 
additions  in  relation  to  new  trial  and 
appeal.  Buster  v.  Fletcher,  22  Ida.  172, 
181;  125  Pac.  226. 

PROCEDURE 

Procedure  in  settling  statement  on  mo- 
tion for  a  new  trial.  Coast  Lumber  Co. 
v.  Wood,  18  Ida.  28;  108  Pac.  336. 

If  a  notice  of  intention  to  move  for  a 
new  trial  states  that  the  motion  will  be 
based  upon  affidavits,  they  must  be  filed 
within  the  time  prescribed  unless  further 
time  has  been  allowed.  Storer  v.  Heit- 
feld,  17  Ida.  113,  124;   105  Pac.  55. 

If  a  notice  of  intention  to  move  for  a 
new  trial  does  not  state  that  the  motion 
will  be  based  upon  affidavits,  it  is  im- 
proper to  file  affidavits;  and,  if  filed,  they 
will  be  stricken  from  the  records.  Storer 
v.  Heitfeld,  17  Ida.  113,  124;  105  Pac.  55. 

The  notice  provided  for  in  this  section, 
as  amended  in  1911,  is  a  notice  of  the 
motion  for  a  new  trial;  such  notice  must 
designate  the  grounds  upon  which  the 
motion  will  be  made;  the  motion  for  a 
new  trial,  made  either  orally  or  in  writ- 
ing, follows  the  notice,  and  is  not  required 
to  be  in  any  particular  form,  or  to  state 
the  grounds  upon  which  it  will  be  made. 
Kelley  v.  Clark,  21  Ida.  231,  236;  121 
Pac.  95. 
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Subdivision  one  of  this  section  specific- 
ally provides  for  the  filing  of  counter- 
affidavits;  but  the  right  of  the  state  to 
file  counter-affidavits,  in  criminal  cases, 
upon  an  application  for  a  new  trial,  has 
been  recognized,  though  the  statute, 
§  7952,  post,  subdivision  7,  is  silent  as  to 
that  matter.  State  v.  Fleming,  17  Ida. 
471,  484;  106  Pac.  305. 

In  settling  the  statement  on  motion 
for  a  new  trial,  it  is  the  duty  of  the 
judge  to  strike  out  of  it  all  redundant 
and  useless  matter,  and  make  it  truly 
represent  the  case,  notwithstanding  the 
assent  of  the  parties  to  the  retention  of 
such  matter,  or  to  inaccuracies  in  the 
statement.  Coast  Lumber  Co.  v.  Wood, 
18  Ida.  28,  38;  108  Pac.  338. 

A  motion  to  set  aside  a  judgment  and 
for  a  judgment  non  obstante  veredicto 
comes  too  late  if  made  after  judgment 
is  entered;  such  motion  must  be  made 
immediately  after  the  verdict  and  before 
the  judgment  is  entered;  hence,  where 
judgment  was  entered  before  such  motion 
was  made,  the  order  denying  the  motion 
was  an  appealable  order,  but  if  no  appeal 
was  taken  therefrom,  and  the  alleged 
error  claimed  by  the  motion  was  not  pre- 
sented to  the  court  on  motion  for  a  new 
trial,  the  motion  is  not  reviewable,  under 
§§  4441-4443,  as  amended  in  1911.  Zilka  v. 
Graham,  26  Ida.  163,  171;   141  Pac.  639. 

In  cases  of  reference,  the  referee  set- 
tles statements  on  motion  for  a  new  trial. 
United  States,  v.  Ramsey,  158  Fed.  488, 
492. 

§4442 

CROSS-REFERENCES 

Nature  of  the  1911  revisions  and 
amendments.    See  note  ante,  §  4440. 

Prompt  hearing  of  motion  for  new  trial. 
See  note  ante,  §  4430. 

Procedure  where  judge  refuses  to  allow 
an  exception.    See  Rev.  Codes,  §  4432. 

CONSTRUCTION  OF  SECTION 

This  section,  as  amended  in  1911,  does 
not  require  the  reporter's  notes  to  be 
transcribed  and  certified  to  before  the 
motion  is  made,  but  does  provide  that, 
upon  the  hearing,  the  phonographic  re- 
port or  stenographer's  notes  on  file  may 
be  used,  if  the  motion  is  heard  upon  the 
minutes  of  the  court.  Kelley  v.  Clark,  21 
Ida.  231,  240;   121  Pac.  9.",. 


The  words,  "phonographic  report  of  the 
testimony  on  file,"  found  in  this  section, 
as  amended  in  1911,  mean  the  steno- 
graphic report  of  the  stenographer,  or  the 
stenographer's  notes,  and  not  the  tran- 
scription of  the  testimony  by  such  stenog- 
rapher. Kelley  v.  Clark,  21  Ida.  231,  239; 
121  Pac.  95. 

Discussion  of  various  amendments  and 
additions  in  relation  to  new  trial  and 
appeal.  Buster  v.  Fletcher,  22  Ida.  172, 
181;    125  Pac.  226. 

PRACTICE 

Statement  of  the  practice,  under  this 
and  other  sections,  as  amended  by  chap- 
ters 117,  118,  and  119  of  the  laws  of 
1911,  relative  to  new  trials,  and  autho- 
rizing the  preparation  of  a  reporter's 
transcript  of  proceedings  on  the  trial 
of  an  action  or  special  proceeding,  in  lieu 
of  a  bill  of  exceptions.  Kelley  v.  Clark, 
21  Ida.  231,  239;   121  Pac.  95. 

HETEROGENEOUS  QUESTIONS 

It  is  an  appellant's  duty  to  prosecute 
his  appeal  with  diligence;  the  statute 
fixes  no  time  within  which  a  motion  for 
a  new  trial  must  be  heard,  but  the  ap- 
pellant should  have  the  statement  on 
motion  for  a  new  trial  settled  within  a 
reasonable  time,  and  in  the  manner  pro- 
vided by  the  statute;  where  it  is  shown 
that  sixteen  months  have  expired  be- 
tween the  date  of  judgment  and  the  hear- 
ing of  the  motion  for  a  new  trial,  the 
appeal  from  the  order  will  be  dismissed, 
where  no  excuse  is  shown  for  the  delay. 
Smith  v.  American  Falls  etc.  Co.,  15  Ida. 
89,  95;  95  Pac.  1059. 

§4443 

CROSS-REFERENCES 

Review,  where  exceptions  are  allowed 
by  statute.    See  note  ante,  §  4427. 

Review  of  motion.  See  note  ante, 
§4441. 

CONSTRUCTION  OF  SECTION 

The  provisions  of  the  statute  govern- 
ing new  trials,  as  indicated  in  this  sec- 
tion and  in  §§  4820  and  4821,  post,  must 
be  complied  with  before  the  supreme 
court  will  review  an  order  granting  or 
refusing  a  new  trial.  Steve  v.  Bonners 
Ferry  Lumber  Co.,  13  Ida.  384,  392;  92 
Pac.  ::<;::. 
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Under  this  section  and  §  4820,  post,  the 
notice  of  intention  to  move  for  a  new 
trial  is  not  made  a  part  of  the  record  on 
appeal,  and  it  is  not  necessary  that  the 
record  show  service  of  the  same.  Naylor 
v.  Lewiston  etc.  Ry.  Co.,  14  Ida.  789,  794; 
96  Pac.  573. 

Under  this  section  and  §  4820,  post, 
notice  of  intention  to  move  for  a  new 
trial  is  not  made  a  part  of  the  record 
on  appeal  from  the  order  granting  or 
denying  the  motion;  and  it  is  not  neces- 
sary that  such  notice  be  incorporated 
in  the  statement,  unless  the  adverse  party 
objects  to  its  sufficiency  for  some  reason, 
and  has  his  objection  settled  and  in- 
corporated in  a  bill  of  exceptions  or  state- 
ment. Steve  v.  Bonners  Ferry  Co.,  13 
Ida.  384,  389;  92  Pac.  363. 

Under  this  section,  as  amended  .  in 
1911,  the  notice  of  motion  for  a  new 
trial  is  a  part  of  the  files  and  a  part  of 
the  record  required  by  §  4818,  post,  to  be 
furnished  to  the  supreme  court  on  ap- 
peal; it  is  to  be  used  on  the  hearing; 
and,  under  §  4441,  as  amended  in  1911, 
such  notice  is  required  to  specify  the 
particulars  in  which  the  evidence  is  al- 
leged to  be  insufficient.  Kelley  v.  Clark, 
21  Ida.  231,  242;   121  Pac.  95. 

Discussion  of  various  amendments  and 
additions  in  relation  to  new  trial  and 
appeal.  Buster  v.  Fletcher,  22  Ida.  172, 
181;  125  Pac.  226. 

HETEROGENEOUS  QUESTIONS 

The  judgment-roll  does  not  become  a 
part  of  the  record  on  appeal  from  an 
order  granting  or  denying  a  motion  for 
a  new  trial,  unless  it  was  used  on  the 
hearing  of  the  motion.  Johnston  v.  Bron- 
son,  19  Ida.  449,  453;   114  Pac.  5. 

The  transcript,  on  an  appeal  from  an 
order  denying  a  new  trial,  must  contain 
all  of  the  records  and  papers  considered 
by  the  judge  in  passing  upon  such  mo- 
tion; and  there  must  be  a  proper  cer- 
tificate identifying  the  papers.  Doust  v. 
Rocky  Mountain  Bell  Tel.  Co.,  14  Ida. 
677,  679;  95  Pac.  209. 

Where  the  appellate  court  is  unable  to 
determine  from  the  record  what  papers 
were  used  on  the  hearing  in  the  lower 
court,  and,  consequently,  unable  to  tell 
what  papers,  files,  and  records  should 
be  contained  in  the  transcript,  the  appeal 
from   an   order   overruling   a   motion   for 


a  new  trial  will  be  dismissed.    Johnston 
v.  Bronson,  19  Ida.  449,  454;  114  Pac.  5. 

AMENDMENTS  AND  ADDITIONS 

Discussion  of  various  amendments  and 
additions  in  relation  to  new  trial  and 
appeal.  Buster  v.  Fletcher,  22  Ida.  172, 
181;   125  Pac.  226. 

§4450 

CROSS-REFERENCES 

Time  for  entering  judgment.  See  Rev. 
Codes,  §  4728. 

§  4452 

CROSS-REFERENCES 

Specific  assignments  where  decision  is 
claimed  to  be  "against  law."  See  note 
ante,  §  4439. 

§4453 

This  section  prescribes  the  form  of 
judgment  that  may  be  entered  in  an 
action  of  claim  and  delivery-  Campbell 
v.  First  Nat.  Bank,  13  Ida.  95,  102;  88 
Pac.  639. 

§4454 

HETEROGENEOUS  QUESTIONS 

The  clerk's  record  of  the  judgment  here 
provided  for  is  not  only  actual  notice 
to  the  parties  to  the  action  who  are 
named  in  the  judgment,  but  it  is  con- 
structive notice  to  both  these  and  to 
persons  in  privity  with  them,  if  it  is  made 
to  appear  that  the  latter  have  succeeded 
to  the  same  right  or  title  adjudicated  by 
the  judgment.  Smith  v.  Kessler,  22  Ida. 
589,  597;  127  Pac.  172. 

§  4456 

Amended.    Laws  of  1909,  p.  76. 

CROSS-REFERENCES 

Bill  of  exceptions  in  transcript.  See 
note  post,  §  4818. 

When  bill  of  exceptions  becomes  part 
of  the  transcript.    See  note  post,  §  4818. 

CONSTRUCTION  OF  SECTION 

This  section,  as  amended  in  1909,  sets 
out  what  is  to  be  included  in  the  judg- 
ment-roll. Fairview  Investment  Co.  v. 
Lamberson,  25  Ida.  72,  82;  136  Pac.  606. 

This  section  requires  that  a  copy  of 
any  order  made  on  demurrer  shall  be- 
come a  part  of  the  judgment-roll;   and  a 
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copy  of  such  an  order,  whether  announced 
from  the  bench  and  entered  on  the  court 
minutes,  or  drawn  up  as  a  separate  in- 
strument and  filed  with  the  clerk,  be- 
comes a  part  of  the  judgment-roll,  and 
is  reviewable  on  an  appeal  from  the  final 
judgment.  Perkins  v.  Loux,  14  Ida.  607, 
614;   95  Pac.  696. 

JUDGMENT-ROLL,  TRANSCRIPT,  AND 
REVIEW 

The  findings  of  a  referee  become  a  part 
of  the  judgment-roll.  United  States  v. 
Ramsey,  158  Fed.  488,  492. 

In  an  action  where  the  service  of  the 
summons  is  made  by  publication,  and  the 
defendant  fails  to  appear  and  answer, 
the  papers  enumerated  in  subdivision  one 
of  this  section  constitute  the  judgment- 
roll.  O'Neill  v.  Potvin,  13  Ida.  721,  730; 
93  Pac.  20. 

A  bill  of  exceptions  is  not  made  a  part 
of  the  judgment-roll,  but  that  fact  does 
not  prevent  it  from  becoming  a  part  of 
the  transcript  on  appeal  from  the  judg- 
ment. Haas  v.  Teters,  19  Ida.  182,  184; 
113  Pac.  96. 

An  affidavit  of  attachment,  undertak- 
ing, the  writ,  the  return  to  the  writ,  and 
the  notice  of  levy,  under  the  attachment, 
on  real  estate,  are  no  part  of  the  judg- 
ment-roll, under  this  section  as  amended 
in  1909,  where  the  defendant  appears  and 
answers;  and,  though  they  are  included 
in  the  transcript  on  appeal,  they  are  not 
properly  a  part  thereof,  where  they  are 
not  contained  in  a  bill  of  exceptions,  and 
must,  on  motion,  be  stricken  out.  King  v. 
Seebeck,  20  Ida.  223,  229;   118  Pac.  292. 

An  order  made  on  a  contested  motion, 
or  whereby  a  pleading  or  a  portion 
thereof  is  stricken  out,  is  not  made  a 
part  of  the  judgment-roll  under  this  sec- 
tion; nor  is  it  made  a  part  of  the  record 
on  appeal,  under  §  4818,  post.  Perkins  v. 
Loux,  14  Ida.  607,  619;  95  Pac.  694,  696. 

The  affidavit  and  order  for  publication 
of  summons  are  not  a  part  of  the  judg- 
ment-roll; they  need  not  be  inserted 
therein  or  be  made  a  part  thereof;  and 
can  not  be  considered  on  an  appeal  based 
on  the  judgment-roll  alone.  Harpold  v. 
Doyle,  16  Ida.  671,  686;   102  Pac.  158. 

An  order,  entered  on  the  minutes,  deny- 
ing the  relief  prayed  for  is  no  part  of 
the    judgment-roll,    and    can   be    brought 


before  the  supreme  court  only  by  in- 
corporation in  a  bill  of  exceptions.  Biss- 
ing  v.  Bissing,  19  Ida.  777;  115  Pac.  827. 

HETEROGENEOUS  QUESTIONS 

The  default  of  the  defendant  in  not 
answering  should  be  indorsed  upon  the 
complaint;  but,  if  the  clerk  neglects  to 
do  it,  it  is  a  mere  irregularity,  which 
can  not  be  taken  advantage  of  in  a  col- 
lateral attack  on  the  judgment;  especially 
is  this  true  where  the  judgment  recites 
the  fact  that  the  default  of  the  defendant 
was  duly  entered.  Harpold  v.  Doyle,  16 
Ida.  671,  690;  102  Pac.  158. 

Annotations  to  like  statutory  provis- 
ions.   Kerr's  Cyc.  Code  Civ.  Proa,  §  670. 

The  California  statute,  before  its 
amendment  in  1895,  was  the  same  as 
this  section.  See  annotations  to  Kerr's 
Cyc.  Code  Civ.  Proa,  §  670. 

§4457 

Amended.    Laws  of  1913,  p.  91. 

The  record  in  the  clerk's  docket,  here 
provided  for,  is  actual  notice  to  the  par- 
ties to  the  judgment,  and  is  constructive 
notice  to  them  and  also  to  persons  in 
privity  with  them,  when  the  privity  is 
shown.  Smith  v.  Kessler,  22  Ida.  589, 
597;  127  Pac.  172. 

§4461 

HETEROGENEOUS  QUESTIONS 

The  clerk  has  no  authority  to  enter  the 
satisfaction  of  a  judgment  except  upon 
a  showing  made  in  compliance  with  this 
section.  Tanner  v.  Wood,  13  Ida.  486, 
488;   90  Pac.  733. 

A  judgment  in  a  foreclosure  suit, 
awarding  attorney's  fees  to  the  judgment 
creditor,  may  be  collected  in  full  by 
such  creditor  and  satisfaction  entered  by 
him,  unless  the  attorney  has  previously 
given  notice  to  the  judgment  debtor,  and 
taken  steps,  for  the  purpose  of  fastening 
the  equity  of  his  lien  upon  the  judgment 
to  secure  the  payment  of  his  fees.  Dahl- 
strom  v.  Featherstone,  18  Ida.  179,  186; 
110  Pac.  243. 

§4470 

CROSS-REFERENCES 

Action  on  judgment.     See  ante,  §  4051. 

§4471 

CROSS-REFERENCES 

Method  of  keeping  judgment  alive.   See 
note  ante,  §  4051,  and  note  post,  §  4474. 
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CONSTRUCTION  OF  SECTION 

Under  the  first  subdivision  of  this  sec- 
tion, the  sheriff  is  required,  under  an 
execution  for  the  enforcement  of  a  money 
judgment,  to  satisfy  the  judgment  ancl 
all  the  interest  due  thereon.  Bashor  v. 
Beloit,  20  Ida.  592,  604;  119  Pac.  55. 

§4473 

CROSS-REFERENCES 

Execution  in  eminent  domain.  See  post, 
§  5224. 

§4474 

CROSS-REFERENCES 
Action  on  judgment.   See  ante,  §  4051. 

Methods  of  keeping  judgment  alive. 
See  note  ante,  §  4051. 

CONSTRUCTION  OF  SECTION 

It  was  not  intended  by  this  section 
that  the  method  therein  provided,  for  the 
revival  of  a  judgment,  should  be  the 
only  and  exclusive  method  of  keeping  a 
judgment  alive.  Bashor  v.  Beloit,  20  Ida. 
592,  600;  119  Pac.  55. 

§4475 

CROSS-REFERENCES 

Annotations  to  identical  statutory  pro- 
visions.     Kerr's    Cyc.    Code    Civ.     Proc, 

§  686. 

CONSTRUCTION  OF  SECTION 

A  plain  money  judgment  does  not  fall 
within  the  purview  of  this  section;  an 
execution  to  enforce  it  can  not  issue  after 
the  death  of  the  judgment  debtor.  Rose 
v.  Dunbar,  20  Ida.  1,  4;  Ann.  Cas.  1912D, 
1046;   115  Pac.  920. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Right  to  issue  execution  after  death 
of  judgment  debtor.  Ann.  Cas.  1912D, 
1047. 

§4477 

CROSS-REFERENCES 

Notice  of  garnishment.  See  note  ante, 
§  4310b. 


Order  for  survey  and  examination. 
Rev.  Codes,   §  4542. 


See 


§4478 
Amended.    Laws  of  1913,  p.  308. 

HETEROGENEOUS  QUESTIONS 

Although,    after    levy    of    execution,    a 
claimant  may  have  appeared  and  the  jury 


thereupon  duly  summoned  by  the  sheriff 
may  have  passed  upon  the  matter  favor- 
ably to  this  claimant,  the  sheriff,  if  he  is 
given  by  the  judgment  creditor  a  proper 
indemnity  bond,  must  proceed  with  the 
execution  sale.  Smith  v.  Graham,  25  Ida. 
174,  178;    136  Pac.  801. 

Annotations  to  similar  statutory  provi- 
sion. See  Kerr's  Cyc.  Code  Civ.  Proc, 
§689. 

§4479 

CROSS-REFERENCES 

Community  property,  what  is.  See  ante, 
§  2680.    " 

Separate  property  of  husband.  See  ante, 
§  2679. 

Separate  property  of  wife.  See  ante, 
§  2676,  and  note,  §  2679. 

Support  of  infirm  husband.  See  ante, 
§2688. 

CONSTRUCTION  OF  SECTION 

Construing  §§  2676,  2679,  2680,  and  this 
section,  4479,  together,  the  wife's  sepa- 
rate property  and  the  increase  thereof 
can  not  be  applied  to  the  payment  of  her 
husband's  debts  on  execution.  Wilkerson 
v.  Aven,  26  Ida.  559,  563;  144  Pac.  1105; 
Aven  v.  Caldwell  Com.  Co.,  26  Ida.  566; 
144  Pac.  1108. 

HETEROGENEOUS  QUESTIONS 

An  erroneous  claim  of  exemption  under 
this  section  will  not  deprive  a  person  of 
his  right  to  claim  property  as  exempt 
under  §  4480,  post,  if  the  property  is,  in 
fact,  exempt  under  the  section  last  named. 
Bank  of  Nez  Perce  v.  Pindel,  193  Fed. 
917,  923;    113  C.  C.  A.  545. 

The  increase  of  live  stock  bought  with 
the  wife's  separate  funds  is  exempt  from 
execution  against  her  husband,  and  from 
administration  by  a  trustee  of  her  hus- 
band's estate  in  bankruptcy;  such  in- 
crease does  not  become  community  prop- 
erty under  §  2680,  ante,  and,  therefore, 
not  exempt  from  execution  and  sale.  Bank 
of  Nez  Perce  v.  Pindel,  193  Fed.  917,  923; 
113  C.  C.  A.  545. 

§4480 

Amended.    Laws  of  1913,  p.  245. 

Act  amending,  as  amended.  Laws  of 
1915,  p.  75. 
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HETEROGENEOUS  QUESTIONS 

In  bankruptcy  proceedings  by  a  poly- 
artist,  an  electric  motor  and  a  lathe  were 
properly  classed  as  "tools"  or  "imple- 
ments."  In  re  Robinson,  206  Fed.  176, 178. 

A  married  woman,  on  an  execution 
against  her  husband,  is  entitled  to  an  ex- 
emption of  two  shoats,  where  she  is  an 
actual  resident  of  the  state;  a  mere  mat- 
ter of  mistake  in  making  the  claim  of 
exemption  under  §  4479,  ante,  ought  not 
to  deprive  the  claimant  of  the  proper  ex- 
emption. Bank  of  Nez  Perce  v.  Pindel, 
193  Fed.  917,  923;    113  C.  C.  A.  545. 

The  debtor  is  not  necessarily  confined, 
in  his  claim  of  exemption,  to  tools  or  im- 
plements designed  for  and  used  only  in 
one  distinct,  specialized  trade  or  calling; 
if  he  is  a  polyartist  or  "jack  of  all  trades," 
and  becomes  bankrupt,  he  may  claim  as 
exempt  tools  and  appliances  that  he  used 
in  blacksmithing,  carpentering,  or  elec- 
trical work,  without  reference  to  the 
trade  to  which  they  are  applicable,  so 
long  as  their  value  in  gross  does  not  ex- 
ceed the  limit  prescribed  by  statute.  In 
re  Robinson,  206  Fed.  176,  178. 

§  4484 

Whether  several  lots  or  tracts  or  par- 
cels of  land  should  have  been  sold  sepa- 
rately is  a  question  that  can  not  be  raised 
for  the  first  time  on  appeal.  Foore  v. 
Simon  Piano  Co.,  18  Ida.  167,  177;  108 
Pac.  1038. 

§4491 

CROSS-REFERENCES 

Redemption  from  execution  sale.  See 
note  post,  §  4520. 

Who  may  redeem  after  foreclosure.  See 
note  post,  §  4494. 

§4492 

CROSS-REFERENCES 

Tender,  in  redemption,  as  payment.  See 
note  post,  §  4494. 

§4493 

CROSS-REFERENCES 

Redeeming  from  redemptioner.  See 
Rev.  Codes,  §  4493. 

§4494 
Amended.     Lawn  of  1911,  p,  .°,34. 

HETEROGENEOUS  QUESTIONS 

If   within    the    proper    time,    the    mort- 


gagor, or  his  assigns,  make  a  bona  fide 
tender  of  the  amount  necessary  to  re- 
deem after  foreclosure,  the  purchaser,  if 
he  rejects,  acts  at  his  peril,  since  the 
tender  is  not  required  to  be  kept  alive, 
being  equivalent  to  payment,  which  dis- 
charges the  lien;  still,  if  the  rejection 
is  reconsidered  within  a  few  hours,  equity 
would  suggest  that  the  purchaser  be  al- 
lowed to  accept  the  tender.  Kelley  v. 
Clark,  23  Ida.  1,  31;  Ann.  Cas.  1914C,  665; 
129  Pac.  921. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Who  must  make  the  tender  of  a  mort- 
gage debt  to  extinguish  the  lien.  7  Ann. 
Cas.  1065;    Ann.  Cas.  1914B,  721. 

Effect  of  tender  of  mortgage  debt  after 
foreclosure.  8  Ann.  Cas.  363;  Ann.  Cas. 
1914C,  677. 

§4498 

If  a  judgment,  releasing  a  joint  de- 
fendant from  liability,  is  reversed  on  ap- 
peal, the  plaintiff's  right  of  action  against 
him  is  revived.  The  Diamond  Bank  v. 
Van  Meter,  18  Ida.  243,  250;  21  Ann.  Cas. 
1273;  108  Pac.  1042. 

§4499 

HETEROGENEOUS  QUESTIONS 

The  provisions  of  this  section,  for  con- 
tribution, give  additional  relief  and  are 
cumulative;  they  give  the  party  paying 
the  benefit  of  the  judgment  to  enforce 
contribution;  and,  on  compliance  with 
such  provisions,  he  may  have  execution 
to  enforce  payment  of  the  proportionate 
part  of  the  judgment  indebtedness  from 
his  codefendant.  Dunn  v.  Stufflebeam,  17 
Ida.  559,  565;    106  Pac.  1129. 

Proceedings  under  this  section  will  not 
bar  an  action  to  recover  judgment  against 
a  judgment  debtor  who  has  failed  to  pay 
his  proportionate  share  of  the  judgment, 
where  the  party  entitled  thereto  has 
failed  to  compel  his  codefendant,  under 
the  provisions  of  this  section,  to  pay  his 
proportionate  share  of  the  judgment. 
Dunn  v.  Stufflebeam,  17  Ida.  559,  565; 
106  Pac.  1129. 

In  proceedings  between  joint  judgment 
debtors,  where  one  seeks  to  compel  the 
other  to  pay  bis  proportionate  Bhare  of 
the  judgment,  and  applies  to  the  court 
for   an   order   directing   an   execution   to 
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issue,  it  may  enter  such  an  order  but  it 
has  no  authority  to  enter  a  judgment 
against  the  judgment  debtor  for  the  pro- 
portionate part  of  the  judgment  he  should 
pay.  Dunn  v.  Stufflebeam,  17  Ida.  559, 
565;    106  Pac.  1129. 

§  4510 

Sufficiency  of  complaint  under  this  sec- 
tion, when  tested  by  general  demurrer. 
Boise  Butcher  Co.  v.  Anixdale,  26  Ida.  483, 
487;    144  Pac.  337. 

§4520 

CROSS-REFERENCES 

Compensation  of  attorneys. 
§  4900. 


See  post, 


CONSTRUCTION  OF  SECTION 

This  section  clearly  includes  other 
liens  as  well  as  mortgage  liens;  hence, 
in  an  action  to  foreclose  a  vendor's  lien 
on  real  estate,  there  is  no  reason  for  not 
granting  a  deficiency  judgment,  where 
the  property  does  not  sell  for  sufficient 
to  pay  the  amount  of  the  lien.  Farns- 
worth  v.  Pepper,  27  Ida.  154;  148  Pac.  48. 

JURISDICTION 

Where  the  court  acquires  jurisdiction 
of  the  grantee  of  a  mortgagor,  it  also  ac- 
quires jurisdiction  of  all  persons  who 
hold  unrecorded  conveyances  or  contracts 
with  such  grantee  of  the  mortgagor,  so 
as  to  conclude  such  persons  by  the  judg- 
ment of  foreclosure.  Harding  v.  Harker, 
17  Ida.  341,  345;  134  Am.  St.  Rep.  259; 
105  Pac.  788. 

Where  the  court  acquires  jurisdiction 
of  the  mortgagor,  in  an  action  to  fore- 
close a  mortgage,  it  also  acquires  juris- 
diction of  all  persons  who  hold  unre- 
corded conveyances  or  contracts  from  the 
mortgagor,  so  as  to  conclude  such  per- 
sons by  the  judgment  of  foreclosure.  Har- 
ding v.  Harker,  17  Ida.  341,  344;  137  Am. 
St.  Rep.  259;  105  Pac.  788. 

REDEMPTION 

There  is  a  right  of  redemption  from  a 
foreclosure  sale  under  this  section;  from 
an  execution  sale,  under  §  4491,  ante;  and 
from  other  sales  under  the  foreclosure  of 
various  liens;  but  the  statute  nowhere 
in  express  terms  grants  the  right  of  re- 
demption from  a  receiver's  sale;  and, 
where  a  sale  made  is  not  a  sale  on  fore- 
closure, but  is  a  sale  by  the  court's  re- 


ceiver, under  the  direct  authority  and  su- 
pervision of  the  court,  the  direction  may 
be  that  the  sale  be  made  without  right  of 
redemption  and  that  a  deed  absolute  be 
given;  if  such  a  decree  is  made,  and  no 
appeal  is  prosecuted  from  this  feature  of 
it,  the  decree  becomes  final.  Hewitt  v. 
Walters,  21  Ida.  1,  11;  Ann.  Cas.  1913C, 
35;    119  Pac.  705. 

HETEROGENEOUS  QUESTIONS 

In  an  action  to  foreclose  a  mortgage, 
securing  promissory  notes,  where  the  at- 
torney's fee  stipulated  for  in  the  mort- 
gage is  fixed,  it  is  error  for  the  court  to 
allow  an  amount  in  excess  of  the  stipu- 
lated fee.  Lewis  v.  Sutton,  21  Ida.  541, 
545;    122  Pac.  911. 

It  is  presumed  that  the  mortgagor  will 
represent  the  interests  of  the  grantee  of 
an  unrecorded  conveyance,  in  a  suit  to 
foreclose  a  mortgage  on  the  premises 
conveyed;  and  the  same  presumption 
would  arise  where  the  grantee  is  made  a 
party,  that  he  would  represent  the  in- 
terests of  a  person  holding  an  unrecorded 
conveyance  from  such  grantee.  Harding 
v.  Harker,  17  Ida.  341,  345;  137  Am.  St. 
Rep.  259;  105  Pac.  788. 

No  action  can  be  maintained  for  re- 
covery, on  a  promissory  note  secured  by 
mortgage,  unless  the  action  be  coupled 
with  a  suit  to  foreclose,  except  where  it 
is  shown  that  the  security  has  no  value. 
Clark  v.  Paddock,  24  Ida.  142,  151;  46 
L.  R.  A.,  N.  S.,  475;    132  Pac.  795. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Differences  between  bond  or  note,  and 
mortgage,  as  affecting  maturity.  46  L.  R. 
A.,  N.   S.,  475. 

§4523 

CROSS-REFERENCES 

Deed  absolute  as  a  mortgage.  See  ante, 
§  3391. 

HETEROGENEOUS  QUESTIONS 

A  mortgage  is  not  a  conveyance;  and, 
under  the  statute,  §  3388,  ante,  does  not 
pass  title  to  the  mortgagee.  Hannah  v. 
Vensel,  19  Ida.  796,  803;  116  Pac.  115. 

§4529 
Amended.     Laws  of  1915,  pp.  125,  126. 
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§4531 

CONSTRUCTION  OF  SECTION 

This  section  is  inapplicable  where  it  is 
not  shown  that  the  trespass  was  wilfully 
and  intentionally  committed.  Menasha  W. 
Co.  v.  Spokane  etc.  Ry.  Co.,  19  Ida.  586, 
593;    115  Pac.  22. 

HETEROGENEOUS  QUESTIONS 

Unless  the  injury  is  alleged  to  have 
been  committed  wilfully  or  intentionally, 
treble  damages  are  not  recoverable;  but, 
in  the  absence  of  such  allegation,  the 
action  is  good  as  an  action  at  common 
law,  and  actual  damages  are  recoverable. 
Menasha  W.  Co.  v.  Spokane  etc.  Ry.  Co., 
19  Ida.  586,  594;    115  Pac.  22. 

A  defendant  in  trespass,  by  his  default, 
admits  the  truth  of  an  allegation  in  the 
complaint  that  the  trespass  was  "wrong- 
ful, unlawful,  wilful,  and  malicious."  Ek- 
lund  v.  B.  R.  Lewis  Lumber  Co.,  13  Ida. 
581,  585;    92  Pac.  532. 

If  a  plaintiff  alleges  facts  constituting 
a  common-law  action  for  cutting  and  re- 
moving timber,  etc.,  but  amends,  plead- 
ing the  same  facts  and  claiming  treble 
damages  under  this  section,  the  amend- 
ment does  not  constitute  a  new  cause  of 
action;  the  statute  authorizing  treble 
damages  in  no  way  affects  the  cause  of 
action,  but  merely  goes  to  the  relief  to 
be  granted  in  case  the  plaintiff  estab- 
lishes his  case.  Eklund  v.  B.  R.  Lewis 
Lumber  Co.,  13  Ida.  581,  583;    92  Pac.  532. 

Annotations  to  identical  statutory  pro- 
visions.   Kerr's  Cyc.  Code  Civ.  Proc,  §  733. 

§  4538 

CROSS-REFERENCES 

Cross-complaint,  when  necessary.  See 
note  ante,  §  4188. 

HETEROGENEOUS  QUESTIONS 

A  remainderman  may  maintain  an  ac- 
tion for  the  protection  of  a  contingent 
remainder  as  against  one  who  claims  an 
estate  or  interest  therein  adverse  to  him. 
Wilson  v.  Linder,  18  Ida.  438,  444;  138 
Am.  St.  Rep.  213;    110  Pac.  274. 

An  action  brought  in  a  state  court, 
under  this  section,  is  removable  into  a 
federal  court,  if  the  questions  of  citizen- 
ship and  amount  involved  are  such  as  to 
give  that  court  jurisdiction;  where  the 
action    is   one    at   law,    the   defendant   is 


entitled  to  a  jury,  but  if  it  is  a  suit  in 
equity  the  demand  for  a  jury  may  be  re- 
fused. Stockton  v.  Oregon  Short  Line 
R.  R.  Co.,  170  Fed.  627,  629,  632. 

§4542 

CROSS-REFERENCES 

Property  liable  to  seizure  on  execution. 
See  Rev.  Codes,  §  4477.  « 

CONSTRUCTION  OF  SECTION 

This  section  is  merely  a  legislative 
declaration  of  what  has  been  recognized 
as  the  general  equity  powers  of  the  court, 
and  is  intended  to  enable  a  person  who 
claims  possession,  title  to,  or  interest  in 
any  real  property  or  mining  claim,  to 
make  examination  and  inspection  of  the 
property,  for  the  purpose  of  protecting 
and  preserving  such  possession,  title,  or 
interest  in  such  property.  Bacon  v.  Fed- 
eral Min.  &  S.  Co.,  19  Ida.  136,  140;  112 
Pac.  1055. 

HETEROGENEOUS  QUESTIONS 

An  allegation  that  the  plaintiff  is  a 
judgment  creditor,  and  has  caused  exe- 
cution to  issue  upon  the  judgment  and 
to  have  levied  upon  the  property,  does 
not  show  that  he  is  entitled  to  its  pos- 
session, or  that  he  has  any  title  to  or  in- 
terest therein.  Bacon  v.  Federal  Min.  & 
S.  Co.,  19  Ida.  136,  141;    112  Pac.  1055. 

Such  claim,  title,  or  interest  must  be 
an  actual  right,  a  real  interest;  and  this 
must  be  alleged  and  shown.  Bacon  v. 
Federal  Min.  &  S.  Co.,  19  Ida.  136,  140; 
112  Pac.  1055. 

§  4552 

The  possessory  right  referred  to  in 
§§  4552-4556  is  a  squatter's  right  upon  un- 
surveyed  land,  in  which  land  the  squatter 
has  no  legal  or  equitable  interest;  there 
is  a  clear  distinction  between  a  "posses- 
sory right"  that  is  initiated  and  made 
good  by  occupancy  and  settlement  and 
filing  a  notice  thereof,  as  required  by 
§  4554,  post,  and  the  right  that  accrues 
to  a  person  through  the  making  of  a 
formal  homestead  or  other  entry  of  the 
land  under  the  laws  of  the  United  States. 
Cheney  v.  Minidoka  County,  26  Ida.  471, 
480;    144  Pac.  343. 

Though  a  person  who  has  selected  a 
homestead,  under  the  law  relating  to 
possessory  rights  to  public  lands  tempo- 
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right 
ante, 


rarily  absents  himself  from  the  same  for 
the  purpose  of  obtaining  a  livelihood,  or 
for  any  other  legitimate  reason,  this  of 
itself  is  no  proof  of  abandonment. 
Goldensmith  v.  Snowstorm  Min.  Co.,  28 
Ida.  403;  154  Pac.  968. 

§§  4553,  4554 

Amended.    Laws  of  1913,  p.  422. 

§4554 

CROSS-REFERENCES 

Distinction  between  squatter's 
and  homestead  right.  See  note 
§4552. 

§  4555 

CROSS-REFERENCES 

Temporary  absence  from  homestead  as 
abandonment.     See  not  ante,   §  4552. 

§4560 

HETEROGENEOUS  QUESTIONS 

The  power  of  a  court  to  enter  a  par- 
ticular judgment  should  not  be  confused 
with  its  jurisdiction  to  try  and  determine 
a  case;  the  question  as  to  whether  the 
court  committed  an  error  in  the  exercise 
of  jurisdiction  should  be  distinguished 
from  the  question  as  to  whether  it  had 
any  power  at  all  in  the  premises.  Rich- 
ardson v.  Ruddy,  15  Ida.  488,  495;  98 
Pac.  842. 

The  district  court  has  jurisdiction  to 
try  and  determine  an  action  for  the  par- 
tition of  real  property.  Richardson  v. 
Ruddy,  15  Ida.  488,  494;  98  Pac.  842; 
Leggat  v.  Blomberg,  15  Ida.  496;  98  Pac. 
723. 

§  4572 

CROSS-REFERENCES 

Duty  and  report  of  referees.  See  note 
post,  §  4573. 

§4573 

The  power  and  duty  of  the  referees, 
appointed  under  the  interlocutory  decree, 
which  determines  the  right  of  the  parties 
to  have  partition,  is  to  carry  out  the 
directions  of  the  trial  court  in  such  de- 
cree; and  objections  to  the  report  of  the 
referees  would  involve  the  question  as  to 
whether  they  had  carried  out  and  fol- 
lowed such  directions.  Richardson  V. 
Ruddy,  15  Ida.  488,  493;    98  Pac.  842. 


§4574 

CROSS-REFERENCES 

Duty  and  report  of  referees.  See  note 
ante,  §  4573. 

§4611 

CROSS-REFERENCES 

Time  for  commencing  action  on  judg- 
ment.  See  ante,  §  4051. 

§4612 

CROSS-REFERENCES 

Criminal  proceedings  against  officer 
holding  under  unlawful  appointment.  See 
Rev.  Codes,  §  251. 

HETEROGENEOUS  QUESTIONS 

One  remedy  for  reaching  the  ineligi- 
bility of  a  person  to  hold  office  is  by  an 
information  in  the  nature  of  quo  war- 
ranto; the  other  is  by  a  contest  under 
the  express  provisions  of  the  statute.  Ton- 
cray  v.  Budge,  14  Ida.  621,  638;  95  Pac. 
638. 

The  writ  of  quo  warranto  was  a  com- 
mon law  remedy,  and  is  now  a  statutory 
remedy  in  this  state,  being  covered  by 
and  included  in  this  section  and  in  the 
seven  following  sections;  the  district 
courts  of  this  state  have  original  juris- 
diction in  proceedings  by  information  in 
the  nature  of  quo  warranto,  and  the  juris- 
diction to  be  exercised  falls  within  the 
category  of  "cases  both  at  law  and  in 
equity."  Toncray  v.  Budge,  14  Ida.  621, 
634;    95  Pac.  26. 

An  information  in  the  nature  of  quo 
warranto  is  a  remedy  for  the  protection 
of  the  public  in  its  governmental  and 
sovereign  capacity,  and  for  the  benefit  of 
the  community  or  state  at  large  rather 
than  for  the  gratification,  satisfaction,  or 
protection  of  any  particular  individual, 
except  it  be  one  who  is  himself  entitled 
to  the  office.  Toncray  v.  Budge,  14  Ida. 
621,  644;    95  Pac.  26. 

It  is  contrary  to  the  spirit  and  purpose 
of  the  ancient  writ  of  quo  warranto,  and 
its  modern  form  of  information  in  the 
nature  of  quo  warranto,  to  allow  the  ac- 
tion to  be  prosecuted  promiscuously  by 
any  and  every  elector;  in  proceedings 
on  information,  the  action  must  be  prose- 
cuted in  the  name  of  the  people  of  the 
state  against  the  usurper  or  intruder,  and 
must  be  brought  by  or  on  the  relation  of 
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the  district  attorney  of  the  proper  county 
or  of  the  attorney-general  of  the  state, 
except  in  the  single  instance  where  a  per- 
son claims  himself  to  be  rightfully  enti- 
tled to  the  office,  in  which  case  he  may 
prosecute  the  action  in  his  own  name. 
Toncray  v.  Budge,  14  Ida.  621,  644;  95 
Pac.  26. 

If  an  action  in  the  nature  of  quo  war- 
ranto is  not  prosecuted  by  or  on  the  re- 
lation of  the  attorney-general  or  the 
proper  county  attorney,  it  is  necessary 
for  the  plaintiff  to  show  some  good  cause 
why  the  same  is  not  so  prosecuted,  and 
obtain  the  permission  and  consent  of  the 
court  to  act  as  the  relator  himself  and 
prosecute  the  action.  Toncray  v.  Budge, 
14  Ida.  621,  643;    95  Pac.  26. 

§4619 

CROSS-REFERENCES 

Quo  warranto  as  a  remedy.  See  note 
ante,  §  4612. 

§4621 

Amended.     Laws  of  1913,  p.  133. 

§§  4628a-4628j 

New  sections  added.  Laws  of  1915, 
pp.  125,  127. 

§4629 

CROSS-REFERENCES 

Appeals  from  probate  court  to  district 
court  in  probate  matters.  See  Rev. 
Codes,  §§  4831-4836. 

Appeals  from  probate  and  justices' 
courts  to  district  courts.  See  Rev.  Codes, 
§§  4S38-4844. 

Proceedings  in  justices'  courts.  See 
Rev.  Codes,  §§  4639-4778. 

§4639 

The  act  of  a  justice  of  the  peace  in 
holding  his  court  at  a  place  outside  of  the 
limits  of  his  precinct,  but  within  the 
county,  is  not  jurisdictional;  it  is  at 
most  a  mere  irregularity  in  procedure 
that  may  be  waived  by  consent  and  agree- 
ment of  the  parties;  and,  where  it  has 
been  so  waived,  the  conviction  of  a  de- 
fendant in  the  justice's  court  is  not  void. 
State  v.  Noyes,  15  Ida.  241,  247;  96  Pac. 
435. 


§4645 

CROSS-REFERENCES 

Jurisdiction  where  boundaries  or  title 
to  realty  is  in  issue.  See  note  ante,  §  3852. 

§4655 

Amended.    Laws  of  1911,  p.  650. 

§§  4659,  4660 
Amended.    Laws  of  1911,  p.  650. 

§4659 

CROSS-REFERENCES 

Place  of  trial  in  justices'  courts.  See 
note  ante,  §  4639. 

§4660 

CROSS-REFERENCES 

Place  of  trial  in  justices'  courts.  See 
note  ante,  §  4639. 

§4666 

Inasmuch  as  the  pleadings  in  an  action 
in  the  court  of  a  justice  of  the  peace  are 
not  required  to  be  formal,  a  complaint 
in  such  an  action  is  sufficient  if  it  sets 
forth  facts  from  which  a  cause  of  action 
may  be  gathered.  Rabb  v.  North  Ameri- 
can Ace.  Ins.  Co.,  28  Ida.  321;  154  Pac.  493. 

§4668 

CROSS-REFERENCES 

Pleadings  in  justices'  courts.  See  note 
ante,  §  4666. 

§4688 

CROSS-REFERENCES 

Notice  of  garnishment.  See  note  ante, 
§  4310b. 

§4695 

Amended.     Laws  of  1911,  p.  650. 

§4701 

CROSS-REFERENCES 

Jurisdiction.   See  note  post,  §  4702. 

JURISDICTION. 

The  fact  that  proofs  are  not  made  or 
judgment  entered  on  the  return  day 
named  in  the  summons  does  not  ipso 
facto  oust  the  court  of  jurisdiction;  by 
that  act  alone,  the  court  does  not  lose 
jurisdiction  of  the  action;  it  is,  at  most, 
an  irregularity  which  does  not  go  to  the 
jurisdiction  of  the  court.    Zimmerman  v. 
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Bradford-Kennedy  Co.,  14  Ida.  681,  686; 
95  Pac.  825. 

§4702 

CROSS-REFERENCES 

Judgment  after  trial  by  the  court.  See 
Rev.  Codes,  §  4728. 

JURISDICTION 

It  is  error  for  a  justice  to  grant  a  con- 
tinuance different  from  or  in  any  other 
manner  than  that  provided  by  §§  4701- 
4704;  but  such  error,  as  in  granting  a 
continuance  beyond  the  time  limited, 
must  be  corrected  by  appeal  or  direct  at- 
tack upon  the  judgment;  it  is  not  juris- 
dictional, and  does  not  devest  the  justice 
of  jurisdiction  to  proceed  further  in  the 
case,  where  jurisdiction  has  been  ob- 
tained. Nadel  v.  Campbell,  18  Ida.  335, 
343;    110  Pac.  262. 

§4703 

CROSS-REFERENCES 

Continuance,  where  jurisdiction  has 
been  obtained.    See  note  ante,  §  4702. 

§4704 

CROSS-REFERENCES 

Continuance,  where  jurisdiction  has 
been  obtained.    See  note  ante,  §  4702. 

§4711 

CROSS-REFERENCES 

Appeal  upon  questions  of  law  alone. 
See  note  post,  §  4839. 

§4712 

CROSS-REFERENCES 

Appeal  upon  questions  of  law  alone. 
See  note  post,  §  4839. 

§4728 

CROSS-REFERENCES 

Error  in  granting  continuance  beyond 
time  limited  is  not  jurisdictional.  See 
note  ante,  §  4702. 

Postponement  by  court.  See  ante, 
§  4702. 

CONSTRUCTION  OF  SECTION 

This  section  is  directory,  not  manda- 
tory. Nadel  v.  Campbell,  18  Ida.  335,  342; 
110  Pac.  262. 

HETEROGENEOUS  QUESTIONS 

Annotations  to  identical  statutory  pro- 
vision.   Kerr's  Cyc.  Code  Civ.  Proc,  §  892. 


§4736 

Amended.     Laws  of  1915,  p.  78. 

§4744 

CROSS-REFERENCES 

Notice  of  garnishment.  See  note  ante, 
§  4310b. 

§4750 

CROSS-REFEREN  CES 

Power  of  probate  judge  to  punish  for 
contempt.    See  note  post,  §  5165. 

Provisions  of  code  applicable  to  pro- 
bate court.    See  Rev.  Codes,  §  4777. 

§  4754 

CROSS-REFERENCES 

Power  of  probate  judge  to  punish  for 
contempt.    See  note  post,  §  5165. 

Provisions  of  code  applicable  to  pro- 
bate court.    See  Rev.  Codes,  §  4777. 

§4759 

CROSS-REFERENCES 

Presumption  where  record  is  silent.  See 
note  post,  §  4844. 

CONSTRUCTION  OF  SECTION 

This  section  does  not  require  the  action 
of  the  probate  court  upon  a  demurrer  or 
motion  to  be  entered  upon  the  docket. 
Smith  v.  Clyne,  16  Ida.  459,  469;  101 
Pac.  812. 

§  4777 

CROSS-REFERENCES 

Contempts  in  probate  and  justices' 
courts.    See  Rev.  Codes,  §  4754. 

Power  of  probate  court  to  punish  for 
contempt.    See  note  post,  §  5165. 

§4778 

CROSS-REFERENCES 

Certification  of  check  is  equivalent  to 
acceptance.    See  Rev.  Codes,  §  3644. 

Check  is  not  an  assignment  until  ac- 
cepted.   See  Rev.  Codes,  §  3646. 

Certifying  check,  when  a  felony.  See 
Rev.  Codes,  §  2988. 

Effect  of  ante-dating  or  post-dating.  See 
Rev.  Codes,  §  3469. 

HETEROGENEOUS  QUESTIONS 

A  deposit  of  money,  equal  to  the  amount 
of  the  required  undertaking,  may  be  re- 
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ceived  in  the  place  of  the  undertaking  on 
appeal.  Estate  of  McVay,  14  Ida.  56,  62; 
93  Pac.  28,  31. 

Where  a  check,  though  certified  after 
its  date,  is  on  deposit  in  lieu  of  an  under- 
taking on  appeal  from  a  justice's  court, 
the  deposit  of  such  a  check,  though  it  is 
not  "money"  within  the  ordinary  mean- 
ing of  that  term,  is  a  substantial  compli- 
ance with  this  section  and  entitles  the 
appellant  to  have  his  case  heard  on  the 
appeal,  where  no  effort  has  been  made  to 
cash  the  check  and  where  no  contention 
is  made  that  the  bank  is  insolvent,  or  that 
the  check  can  not  be  cashed;  under 
such  circumstances,  it  is  error  for  the 
district  court  to  dismiss  the  appeal  on 
the  ground  of  a  non-compliance  with  this 
section.  Smith  v.  Field,  19  Ida.  558,  565; 
Ann.  Cas.  1912C,  354;    114  Pac.  668. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

What  may  be  deposited  as  money  in 
lieu  of  written  undertaking.  Ann.  Cas. 
1912C,  356. 

§4800 

CROSS-REFERENCES 

Appeal  from  judgment  of  nonsuit.  See 
note  post,  §  4807. 

Appealability  of  order  denying  motion 
for  judgment  non  obstante.  See  note 
post,  §  4807. 

§4807 

Amended.     Laws  of  1911,  p.  367. 

Act  amending,  as  amended.  Laws  of 
1915,  p.  193. 

CROSS-REFERENCES 

What  may  be  reviewed  on  appeal  from 
judgment.    See  post,  §  4824. 

Reviewing  sufficiency  of  evidence.  See 
note  ante,  §  4428. 

Non-appealable  orders  must  be  re- 
viewed on  appeal  from  final  judgment. 
See  note  post,  §  4824. 

Taxation  of  costs.    See  post,  §  4912. 

CONSTRUCTION  OF  SECTION 

This  section,  as  amended  in  1911,  read 
along  with  §  5228,  post,  relating  to  civil 
actions  and  new  trials  and  appeals,  is 
applicable  to  and  constitutes  the  rule  of 
practice    in     condemnation     proceedings. 


McLean    v.    District    Court,    24    Ida.    441, 
455;   Ann.  Cas.  1915D,  542;   134  Pac.  536. 

This  section,  as  amended  in  1911,  re- 
fers to  appeals,  from  final  judgments  of 
courts  having  original  jurisdiction  of  the 
case,  and  fixes  sixty  days  as  the  time 
within  which  these  may  be  taken.  Mc- 
Elroy  v.  Whitney,  24  Ida.  210,  214;  133 
Pac.  118. 

The  provisions  of  the  first  subdivision 
of  this  section  apply  only  to  appeals  in 
actions  that  were  commenced  in  the  dis- 
trict court;  they  do  not  apply  to  an  ap- 
peal from  a  judgment  rendered  on  an 
appeal  from  an  inferior  court  or  tribunal; 
as  a  judgment  of  the  district  court  ren- 
dered on  an  appeal  from  the  board  of 
county  commissioners.  Walker  v.  Elmore 
County,  16  Ida.  696,  699;    102  Pac.  389. 

The  third  subdivision  of  this  section 
specifies  the  orders  and  judgments  from 
which  an  appeal  may  be  directly  taken; 
all  orders  or  decisions  not  specified  in 
such  subdivision  may  be  reviewed  on  an 
appeal  from  the  judgment.  Maple  v.  Wil- 
liams, 15  Ida.  642;    98  Pac.  848. 

This  section  enumerates  the  orders 
from  which  an  appeal  may  be  taken;  all 
other  orders  can  be  reviewed  only  on 
an  appeal  from  a  final  judgment.  Weiser 
Irr.  Dist.  v.  Middle  Valley  Irr.  Ditch  Co., 
28  Ida.  548;  155  Pac.  484. 

TIME  LIMIT 

The  limitation  of  time  within  which  an 
appeal  may  be  taken  to  the  supreme 
court  was  fixed  by  this  section,  as 
amended  in  1911,  at  sixty  days,  and  the 
supreme  court  is  without  power  to  en- 
large such  limitation.  Chapman  v.  Boehm, 
27  Ida.  150;  147  Pac.  289. 

An  appeal  may  be  taken  from  an  order 
denying  a  motion  for  a  new  trial,  within 
sixty  days  after  the  order  is  made  and 
entered  in  the  minutes  of  the  court  or 
filed  with  the  clerk;  and,  where  the 
question  of  the  insufficiency  of  the  evi- 
dence to  support  the  verdict  or  decision 
is  properly  raised,  it  may  be  determined, 
on  appeal  from  such  order,  although  the 
appeal  from  the  judgment  was  not  taken 
within  sixty  days  after  its  rendition. 
White  v.  Whitcomb,  13  Ida.  490,  503;  90 
Pac.  1080. 

This  section,  as  amended  in  1911,  omits 
the  one  year,  allowed  by  the  statute  pre- 
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viously,  for  carrying  the  case  up  and 
fixes  a  limit  of  sixty  days  after  judgment 
for  taking  the  appeal.  Buster  v.  Fletcher, 
22  Ida.  172,  178;    125  Pac.  226. 

An  appeal  taken  from  a  final  judgment, 
within  one  year  after  the  entry  of  the 
judgment,  is  in  time;  but  the  appellate 
court,  in  considering  the  appeal  on  its 
merits,  will  not  review  the  action  of  the 
trial  court  in  dissolving  an  injunction 
more  than  sixty  days  before  the  appeal 
from  the  judgment.  Neustadter  Bros.  v. 
Doust,  13  Ida.  617,  620;    92  Pac.  978. 

An  appeal  from  a  special  order  made 
after  final  judgment  must  be  taken,  under 
the  third  subdivision  of  this  section, 
within  sixty  days  after  such  order  is 
made  and  entered  on  the  minutes  of  the 
court,  or  filed  with  the  clerk.  Campbell 
v.  First  Nat.  Bank,  13  Ida.  95,  100;  88 
Pac.  639;  Oliver  v.  Kootenai  County,  13 
Ida.  281,  285;    90  Pac.  107. 

A  motion  to  vacate  and  set  aside  a 
judgment,  made  upon  the  same  grounds 
and  based  upon  the  same  facts  as  a  mo- 
tion for  a  continuance,  while  addressed 
to  the  sound  discretion  of  the  court  should 
not  be  granted,  particularly  where  the 
motion  was  made  after  the  time  for  ap- 
peal from  the  judgment  has  expired.  Rich- 
ards v.  Richards,  24  Ida.  87,  92;  132  Pac. 
576. 

In  the  code  provision  as  to  the  time 
within  which  appeals  may  be  taken  from 
judgments,  and  from  the  orders  men- 
tioned in  that  provision,  there  is  no 
mention  of  an  order  denying  a  motion 
for  judgment  notwithstanding  the  ver- 
dict; such  an  order,  therefore,  is  not 
appealable.  Cady  v.  Keller,  28  Ida.  368; 
154  Pac.  629. 

APPEALABLE  ORDERS 

Authority  to  appeal  "from  any  special 
order  made  after  final  judgment"  author- 
izes an  appeal  from  an  order  made  after 
final  judgment,  vacating  and  setting  aside 
such  judgment.  Shumake  v.  Shumake,  17 
Ida.  649,  658;    107  Pac.  42. 

An  order  overruling  a  motion  to  set 
aside  a  judgment  of  dismissal,  which 
judgment  has  been  entered,  is  an  order 
made  after  final  judgment,  and  is  appeal- 
able under  the  third  subdivision  of  this 
section.  Oliver  v.  Kootenai  County,  13 
Ida.  281,  285;    90  Pac.  107. 


Where  a  final  decree  has  been  entered 
in  a  foreclosure  suit,  awarding  judgment 
and  attorney's  fees  in  favor  of  the  cred- 
itor, who  satisfies  the  judgment,  but  the 
court  afterwards,  on  motion  of  the  attor- 
ney who  procured  the  judgment,  vacates 
such  satisfaction  and  enters  an  order  or 
judgment  adjudging  such  attorney  to  be 
the  equitable  assignee  of  the  judgment  in 
the  amount  of  fees  still  due  him,  and  or- 
dering an  execution  to  issue  out  of  the 
original  action  in  favor  of  the  attorney, 
such  order  or  judgment  is  a  final  one, 
from  which  an  appeal  may  be  taken 
within  one  year  after  its  entry.  Dahl- 
strom  v.  Featherstone,  18  Ida.  179,  183; 
110  Pac.  243. 

An  order  of  the  court  made  after  final 
judgment,  taxing  costs,  is  an  order  from 
which  a  separate  appeal  is  allowed;  the 
memorandum  of  costs  and  the  motion  to 
retax  are  not  properly  a  part  of  the  rec- 
ord on  appeal  from  the  judgment;  hence, 
an  appeal  from  the  judgment  does  not 
present  to  the  supreme  court  for  review 
the  action  of  the  court  in  taxing  costs. 
Keane  v.  Pittsburg  Lead  Min.  Co.,  17  Ida. 
179,  195;    105  Pac.  60. 

A  judgment  of  nonsuit  is  a  final  judg- 
ment from  which  an  appeal  may  be  taken. 
Sponberg  v.  First  Nat.  Bank,  15  Ida.  671, 
679;    99  Pac.  712. 

An  order  that,  in  effect,  either  grants 
or  denies  an  injunction,  is  an  appealable 
order.  La  Veine  v.  Stack-Gibbs  Lumber 
Co.,  17  Ida.  51,  54;  134  Am.  St.  Rep.  253; 
104  Pac.  666. 

A  minute  order  denying  the  relief 
prayed  for  in  the  complaint  is  not  a  judg- 
ment from  which  an  appeal  can  be  taken. 
Bissing  v.  Bissing,  19  Ida.  777;  115  Pac. 
827. 

An  order  by  a  trial  court,  refusing  to 
bring  in  additional  party  defendants,  is 
not  appealable,  or  subject  to  review 
before  final  judgment.  Weiser  Irr.  Dist. 
v.  Middle  Valley  Irr.  Ditch  Co.,  28  Ida. 
548;  155  Pac.  484. 

REVIEW 

Upon  appeal  from  a  judgment  of  non- 
suit, questions  presented  by  the  record 
are  reviewable  the  same  as  upon  appeal 
from  a  judgment  upon  the  merits;  the 
supreme  court  is  not  limited  to  determin- 
ing whether  the  evidence  is  sufficient  to 
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justify  the  judgment.    Spongberg  v.  First 
Nat.  Bank,  15  Ida.  671,  680;    99  Pac.  712. 

Under  the  first  subdivision  of  this  sec- 
tion, an  exception  to  the  decision  or  ver- 
dict, on  the  ground  that  it  is  not 
supported  by  the  evidence,  can  not  be  re- 
viewed, unless  the  appeal  from  the  judg- 
ment was  taken  within  sixty  days.  Walker 
v.  Elmore  County,  16  Ida.  696;  102  Pac. 
389. 

The  sufficiency  of  the  evidence  to  sus- 
tain the  findings  of  the  court  can  not, 
under  the  first  subdivision  of  this  sec- 
tion, be  reviewed  where  the  appeal  was 
from  the  judgment,  and  was  not  taken 
within  sixty  days  after  its  rendition. 
Haas  v.  Teters,  19  Ida.  182,  184;  113 
Pac.  96. 

The  insufficiency  of  the  evidence  to 
support  the  decision  can  not  be  consid- 
ered on  an  appeal  from  the  judgment, 
unless  the  appeal  was  taken  within  sixty 
days  after  the  rendition  of  the  judgment. 
White  v.  Whitcomb,  13  Ida.  490,  503;  90 
Pac.  1080. 

HETEROGENEOUS  QUESTIONS 

The  appeal  from  "an  order  granting  an 
injunction"  is  from  the  order  allowing 
the  writ.  Porter  v.  Speno,  13  Ida.  600, 
602;    92  Pac.  367. 

Annotations  to  similar  statutory  pro- 
visions. Kerr's  Cyc.  Code  Civ.  Proa,  §939. 

§4808 

CROSS-REFERENCES 

Effect  of  dismissal  of  appeal  as  an  af- 
firmance of  judgment.  See  note  post, 
§4823. 

CONSTRUCTION  OF  SECTION 

This  section  requires  notice  of  appeal 
to  be  served  upon  each  party  whose  in- 
terest would  be  affected  by  a  modification 
or  reversal  of  the  judgment  appealed 
from,  whether  such  party  be  plaintiff,  de- 
fendant, or  intervenor;  and  it  must  af- 
firmatively appear  from  the  transcript 
that  the  notice  has  been  so  served  or  the 
appeal  will  upon  motion  be  dismissed. 
Chapman  v.  Boehm,  27  Ida.  150;  147  Pac. 
289;  Bridgham  v.  National  Pole  Co.,  27 
Ida.  214;  147  Pac.  1056. 

This  section  is  not  changed  or  modified 
by  §  4892,  post.  Diamond  Bank  v.'  Van 
Meter,  18  Ida.  243,  252;  21  Ann.  Cas. 
1273;   108  Pac.  1042. 


NOTICE  OF  APPEAL 

Notice  of  appeal  must  be  served  on  all 
adverse  parties  or  their  attorneys;  it 
must  be  served  upon  all  whose  interest 
would  be  affected  by  a  modification  or 
reversal  of  the  judgment.  State  Bank  v. 
Watson,  27  Ida.  211;  148  Pac.  470. 

Notice  of  appeal  must  be  served  upon 
all  parties  who  have  an  interest  in  con- 
flict with  a  reversal  of  the  judgment,  or 
whose  rights  would  be  adversely  affected 
by  a  reversal  of  the  judgment.  Nelson 
Bennett  Co.  v.  Twin  Falls  etc.  Co.,  13  Ida. 
767,  771;   13  Ann.  Cas.  172;   92  Pac.  980. 

A  notice  of  appeal  must  be  served  on 
an  intervenor,  if  any;  he  is  an  "adverse 
party";  if  not  so  served,  the  appeal  must 
be  dismissed.  Berlin  M.  WTorks  v.  Brad- 
ford-Kennedy Co.,  21  Ida.  669,  671;  123 
Pac.  637. 

If  the  same  counsel  is  attorney  for 
three  defendants  and  only  one  of  them 
appeals,  the  notice  of  appeal  need  not  be 
served  upon  the  non-appealing  defendants 
or  their  counsel.  Weeter  Lumber  Co.  v. 
Fales,  20  Ida.  255,  260;  Ann.  Cas.  1913A, 
403;    118  Pac.  289. 

ADVERSE  PARTIES 

"Adverse  party"  means  any  party  who 
has  an  interest  in  conflict  with  the  re- 
versal of  the  judgment,  or  whose  rights 
might  be  adversely  or  injuriously  af- 
fected by  a  reversal  of  such  judgment, 
irrespective  of  whether  such  party  be 
plaintiff,  defendant,  or  intervenor.  Dia- 
mond Bank  v.  Van  Meter,  18  Ida.  243,  248; 
21  Ann.  Cas.  1273;  108  Pac.  1042. 

Adverse  parties  upon  whom  notice  of 
appeal  must  be  served  are  such  parties  as 
a  reversal  of  judgment  would  "adversely 
affect."  Nelson  Bennett  Co.  v.  Twin 
Falls  etc.  Co.,  13  Ida.  76V,  771;  13  Ann. 
Cas.  172;  92  Pac.  980. 

A  safe  rule  to  apply  in  determining 
whether  a  party  to  a  judgment  is  ad- 
verse is,  if  the  judgment  is  reversed  and 
the  cause  again  tried,  could  a  judgment 
be  entered  that  would  injuriously  affect 
the  liability  of  such  person  by  changing 
or  increasing  his  liability  or  rights  as 
fixed  by  the  former  judgment;  if  so, 
then  such  person  is  an  "adverse  party." 
Diamond  Bank  v.  Van  Meter,  18  Ida.  243, 
251;  21  Ann.  Cas.  1273;  108  Pac.  1042. 

On  an  appeal,  either  from  the  judgment 
or  an  order,  the  notice  of  appeal  must  be 


150 


IDAHO  CODE  ANNOTATIONS 


served  on  all  parties  to  the  action,  or 
their  attorneys,  who  might  be  affected  by 
a  reversal  or  modification  of  the  judg- 
ment or  order.  Miller  v.  Wallace,  26  Ida. 
373,  375;    143  Pac.  524. 

If  a  joint  judgment  is  rendered  against 
two  or  more  parties,  and  an  appeal  is 
taken  by  one  of  them,  all  the  others  are 
adverse  parties,  and  notice  of  appeal 
must  be  served  on  each  to  give  jurisdic- 
tion. Diamond  Bank  v.  Van  Meter,  18  Ida. 
243,  248;  21  Ann.  Cas.  1273;  108  Pac.  1042. 

Though  a  person  may  be  named  in  the 
complaint  as  a  party  to  the  action,  he  is 
not  an  "adverse  party"  upon  whom  notice 
of  appeal  must  be  served,  where  he  was 
not  served  with  process,  did  not  appear 
in  the  action,  and  no  judgment  was  en- 
tered either  for  or  against  him.  Kissler 
v.  Moss,  26  Ida.  516,  518;     144  Pac.  647. 

A  person  who,  although  named  as  a  de- 
fendant, was  never  served  with  summons 
and  never  appeared,  and  to  whom  neither 
the  findings  nor  judgment  refer,  is  not 
such  an  adverse  party  as  to  make  it  nec- 
essary that  he  be  served  with  a  notice  of 
appeal.  McKinnon  v.  Mcllhargey,  24  Ida. 
720,  721;    135  Pac.  826. 

UNDERTAKING  ON  APPEAL 

An  appeal  is  ineffectual  for  any  pur- 
pose unless  the  undertaking,  if  not 
waived  in  writing  is  filed  in  time,  or  a 
deposit  of  money  is  made  with  the  clerk; 
the  appellate  court  is  not  authorized  to 
extend  the  time  for  filing  an  undertaking 
on  appeal.  West  v.  Dygert,  13  Ida.  641, 
643;    92  Pac.  753. 

In  so  far  as  the  filing  of  undertaking 
is  to  be  waived,  it  must  be  done  within 
the  time  for  filing;  otherwise,  the  appeal 
is  lost.  Village  of  Hailey  v.  Riley,  13  Ida. 
749,  755;    92  Pac.  756. 

Where  no  undertaking  on  appeal  has 
been  filed  in  the  lower  court,  the  require- 
ments of  the  statute  can  not  be  complied 
with  by  filing  an  undertaking  on  appeal 
in  the  supreme  court,  which  is  approved 
by  a  justice  thereof,  under  §  4822,  post. 
Village  of  Hailey  v.  Riley,  13  Ida.  749, 
755;    92  Pac.  756. 

The  litigant  may  take  the  chances  of 
sending  his  undertaking  on  appeal  to  the 
clerk  through  the  mail;  but,  unless  the 
undertaking  is  placed  in  the  hands  of  the 
officer  for  filing  within  the  time  pre- 
scribed  by   statute,   the   appeal   "is   inef- 


fectual for  any  purpose."    Cole  v.  Fox,  13 
Ida.  123,  125;    88  Pac.  561. 

BRIEFS 

A  stipulation  extending  the  time  for 
filing  briefs,  entered  into  after  the  time 
for  filing  the  undertaking  on  appeal  has 
expired,  is  not  a  waiver  of  the  filing  of 
the  undertaking.  Village  of  Hailey  v. 
Riley,  13  Ida.  749,  755;    92  Pac.  756. 

DISMISSAL  OF  APPEAL 

Where  the  notice  of  appeal  was  served 
on  October  12,  1909,  and  the  undertak- 
ing was  not  filed  until  October  22,  1909, 
the  appeal,  on  motion,  was  dismissed. 
Haas  v.  Teters,  17  Ida.  550;    106  Pac.  305. 

HETEROGENEOUS  QUESTIONS 

An  appeal  may  be  taken  from  a  spe- 
cific part  of  a  judgment  without  appeal- 
ing from  the  entire  judgment.  McClain 
v.  Lewiston  Interstate  etc.  Ass'n,  17  Ida. 
63,  71;  20  Ann.  Cas.  60;  25  L.  R.  A.,  N.  S., 
691;  104  Pac.  1015. 

§4809 

CROSS-REFERENCES 

Appeal  does  not  supersede  functions  of 
receiver.   See  note  post,  §  4817. 

HETEROGENEOUS  QUESTIONS 

Applied  in  Coon  v.  Sommercamp,  26 
Ida.  776,  781;  146  Pac.  728. 

Where  two  appeals  are  taken  and  but 
one  undertaking  is  filed,  it  should  refer 
to  both  appeals.  Nobach  v.  Scott,  20  Ida. 
558,  563;    119  Pac.  295. 

Where  there  are  two  appeals,  one  from 
a  judgment  and  the  other  from  an  order 
denying  a  new  trial,  and  the  bond  given 
refers  expressly  to  the  "appeal,"  the  bond 
is  insufficient;  however,  the  point  is 
waived  unless  the  respondent,  within 
twenty  days  after  the  filing,  serve  notice 
upon  the  appellant  to  file  a  sufficient 
bond.  Martin  v.  Wilson,  24  Ida.  353,  364; 
134  Pac.  532. 

A  motion  to  dismiss  the  appeal  because 
of  an  insufficient  undertaking  must  be 
dismissed  where  no  objection  was  made 
to  the  undertaking  within  twenty  days 
after  it  was  filed.  King  v.  Seebeck,  20 
Ida.  223,  229;    118  Pac.  292. 

§4810 

CROSS-REFERENCES 

Appeal  does  not  supersede  functions  of 
receiver.    See  note  post,  §  4817. 
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CONSTRUCTION  OF  SECTION 

Under  this  section  and  those  following 
it,  up  to  and  including  §  4815,  and  also 
§  4817,  the  perfecting  of  an  appeal  from 
a  judgment  in  the  matter  of  condemning 
land  for  a  railway  stays  all  proceedings 
in  the  district  court  upon  the  judgment 
and  order  appealed  from,  and,  pending 
the  appeal,  the  commissioners  have  no 
jurisdiction  to  act.  McLean  v.  District 
Court,  24  Ida.  441,  450;  Ann.  Cas.  1915D, 
542;  134  Pac.  536. 

HETEROGENEOUS  QUESTIONS 

A  judgment  and  decree  foreclosing  a 
mechanic's  or  laborer's  lien,  and  direct- 
ing the  sale  of  the  property  on  which  the 
lien  is  claimed,  is  not  a  money  judgment. 
Naylor  &  Norlin  v.  Lewiston  etc.  Ry.  Co., 
14  Ida.  722,  725;    95  Pac.  827. 

Annotations  to  corresponding  statutory 
provisions.  Kerr's  Cyc.  Code  Civ.  Proc, 
§942. 

§4811 

CROSS-REFERENCES 

Appeal  does  not  supersede  functions  of 
receiver.    See  note  post,  §  4817. 

§4812 

CROSS-REFERENCES 

Appeal  does  not  supersede  functions  of 
receiver.   See  note  post,  §  4817. 

§4813 

CROSS-REFERENCES 

Appeal  does  not  supersede  functions  of 
receiver.    See  note  post,  §  4817. 

CONSTRUCTION  OF  SECTION 

The  closing  sentence  of  this  section 
does  not  apply  to  judgments  and  decrees 
foreclosing  mechanics'  and  laborers' 
liens,  in  which  case  a  supersedeas  bond 
is  not  required  to  cover  any  deficiency 
that  may  arise  from  the  sale  of  the  prop- 
erty. Naylor  &  Norlin  v.  Lewiston  etc. 
Ry.  Co.,  14  Ida.  722,  727;    95  Pac.  827. 

HETEROGENEOUS  QUESTIONS 

On  appeal  from  a  judgment  and  decree 
foreclosing  a  mechanic's  or  laborer's  lien, 
in  order  to  stay  further  proceedings  for 
the  collection  of  the  judgment  appealed 
from,  it  is  necessary  that  the  amount  of 
the  stay  bond  to  cover  waste  and  the  use 
and  occupation  of  the  premises  directed 


to  be  sold,  be  fixed  by  the  trial  judge,  and 
such  a  supersedeas  bond  is  properly 
given  under  the  provisions  of  this  sec- 
tion. Naylor  &  Norlin  v.  Lewiston  etc. 
Ry.  Co.,  14  Ida.  722,  726;    95  Pac.  827. 

§4814 

CROSS-REFERENCES 

Jurisdiction  is  lost  when  appeal  is 
taken.    See  note  post,  §  4817. 

§4817 

CROSS-REFERENCES 

Injunction  against  completed  act.  See 
note  ante,  §  4287. 

If  act  to  be  enjoined  is  completed,  ap- 
peal will  be  dismissed.  See  note  ante, 
§  4287. 

HETEROGENEOUS  QUESTIONS 

The  court  has  inherent  power  to  pre- 
serve the  property  in  litigation  pending 
an  appeal;  and,  if  necessity  requires  it, 
may  place  the  same  in  the  hands  of  a  re- 
ceiver for  that  purpose;  the  giving  of  the 
appeal  bond  required  by  §  4809,  ante,  in 
the  sum  of  three  hundred  dollars,  does 
not  suspend  the  appointment  of  a  re- 
ceiver, or  supersede  his  functions  during 
the  appeal.  Morbeck  v.  Bradford-Ken- 
nedy Co.,  18  Ida.  458,  462;    110  Pac.  261. 

After  an  order  refusing  to  settle  a  bill 
of  exceptions  has  been  appealed  from,  it 
is  too  late  to  amend  such  order,  as  the 
court  loses  jurisdiction  of  the  matter 
when  the  appeal  is  taken;  in  such  a  case 
a  motion  to  substitute  an  amended  order 
for  the  original  will  be  denied.  Richard- 
son v.  Bohney,  18  Ida.  328,  333;  109  Pac. 
727. 

If  a  temporary  restraining  order  is  de- 
nied, the  taking  of  an  appeal  can  not 
have  the  force  and  effect  of  a  restraining 
order,  pending  the  appeal;  an  appeal 
from  an  order  denying  an  application  for 
an  injunction  does  not  operate  as  a  su- 
persedeas of  the  order  appealed  from  and 
at  the  same  time  grant  a  temporary  in- 
junction pendente  lite.  Roberts  v.  Kartzke, 
18  Ida.  552,  557;    111  Pac.  1. 

Annotations  to  statutory  provisions  the 
same,  in  part.  Kerr's  Cyc.  Code  Civ.  Proc, 
§949. 

§4818 
Amended.    Laws  of  1911,  p.  375. 
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CROSS-REFERENCES 

Papers  to  be  furnished  on  appeal.  See 
Rev.  Codes,  §§  4430,  4440,  and  4820. 

Contents  of  judgment-roll.  See  ante, 
g  4  150. 

Bills  of  exceptions.  See  Rev.  Codes, 
§7941. 

Bill  of  exceptions  is  no  part  of  judg- 
ment-roll.   See  note  ante,  §  4456. 

Bill  of  exceptions  need  not  be  in  any 
particular  form.    See  Rev.  Codes,   §  4428. 

What  order  is  not  part  of  record  on  ap- 
peal.   See  note  ante,  §  4456. 

Notice  of  intention  as  part  of  record 
on  appeal.    See  note  ante,  §  4443. 

Identification  of  papers.  See  note  post, 
§4821. 

Appeal  from  judgment  of  nonsuit.  See 
note  ante,  §  4807. 

CONSTRUCTION  OF  SECTION 

This  section,  as  amended  in  1911,  pro- 
vides for  an  appellant's  furnishing  the 
court  with  a  copy  of  the  notice  of  appeal, 
of  the  judgment  roll,  and  of  any  bill  of 
exceptions  or  reporter's  transcript,  pre- 
pared as  required  by  law,  upon  which  he 
relies;  as  prescribed  in  section  4434, 
ante,  the  latter  being  a  new  section,  added 
in  1911.  First  Nat.  Bank  v.  Shaw,  24  Ida. 
134,  140;    132  Pac.  802. 

BILL  OF  EXCEPTIONS 

A  bill  of  exceptions  found  in  the  tran- 
script is  properly  there  where  the  appel- 
lant relies  thereon.  Haas  v.  Teters,  19 
Ida.  182,  184;    113  Pac.  96. 

Though  a  bill  of  exceptions  is  a  part  of 
the  judgment-roll,  it  may  be  omitted  from 
the  transcript  by  stipulation  of  counsel, 
where  it  has  no  bearing  on  questions 
presented  on  the  appeal;  but,  if  not  ex- 
cluded, it  is  the  duty  of  the  appellant  to 
include  it  in  the  transcript,  and  it  will 
not  be  stricken  therefrom  on  respondent's 
motion.  Fouch  v.  Bates,  18  Ida.  374,  383; 
110  Pac.  265. 

A  bill  of  exceptions,  settled  and  filed 
prior  to  the  rendition  of  judgment,  be- 
comes, under  §  4456,  ante,  a  part  of  the 
judgment-roll;  and,  on  an  appeal  from 
the  judgment,  it  becomes,  under  this  sec- 
tion, a  part  of  the  transcript.  Fouch  v. 
Bates,  18  Ida.  374,  382;    110  Pac.  265. 


Where  the  specification  of  particulars, 
in  which  it  is  claimed  the  evidence  does 
not  support  the  judgment,  has  not  been 
made  a  part  of  the  bill  of  exceptions,  the 
evidence  can  not  be  reviewed  to  determine 
whether  it  supports  the  findings  and  judg- 
ment, but  this  is  no  reason  for  striking 
the  bill  from  the  transcript;  it  will  be 
retained  and  considered  for  the  purpose 
of  determining  alleged  errors  of  law  oc- 
curring during  the  progress  of  the  trial. 
Humphrey  v.  Whitney,  17  Ida.  14,  24;  103 
Pac.  389. 

A  statement  on  motion  for  a  new  trial 
may  be  used  as  a  bill  of  exceptions  on 
an  appeal  from  the  judgment  upon  such 
questions  as  are  authorized  to  be  heard 
upon  such  appeal,  regardless  of  whether 
the  statement  was  used  on  a  motion  for 
a  new  trial  or  not.  Steve  v.  Bonners 
Ferry  Lumber  Co.,  13  Ida.  384,  392;  92 
Pac.  363. 

ASSIGNMENTS  OF  ERROR 

"Assignments  of  error,"  on  the  ground 
that  the  evidence  does  not  support  the 
findings  and  judgment,  though  printed  as 
a  part  of  the  transcript,  will,  on  motion, 
be  stricken  therefrom,  where  they  were 
not  made  a  part  of  the  bill  of  exceptions. 
Humphrey  v.  Whitney,  17  Ida.  14,  23; 
103  Pac.  389. 

§4819 

CROSS-REFERENCES 

Papers  on  appeal  from  judgment  or 
order.    See  note  ante,  §  4818. 

Copies  of  papers  to  be  furnished  court 
on  appeal.    See  note  ante,  §  4818. 

Papers  to  be  furnished  by  appellant 
need  not  be  incorporated  in  a  bill  of  ex- 
ceptions.   See  note  ante,  §  4427. 

Identification  of  papers.  See  note  post, 
§  4821. 

HETEROGENEOUS  QUESTIONS 

Papers  on  hearing  below  need  not  be 
incorporated  in  bill  of  exceptions.  Libby 
v.  Spokane  Valley  L.  &  W.  Co.,  15  Ida. 
467,  472;  98  Pac.  715. 

On  appeal  from  an  order  dismissing 
a  motion  for  a  new  trial,  because  of  a 
lack  of  diligence  in  urging  it,  the  appel- 
lant must  furnish  the  court  with  a  copy 
of  the  papers  used  below,  properly  certi- 
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fied  as  having  been  used  at  the  hearing; 
otherwise  there  is  nothing  before  the 
court  for  review,  and  it  can  only  dismiss 
the  appeal.  Dudacek  v.  Vaught,  28  Ida. 
442;   154  Pac.  995. 

§4820 

CROSS-REFERENCES 

Papers  on  appeal  from  order  for  new 
trial.    See  note  ante,  §  4818. 

Copies  of  papers  to  be  furnished  court 
on  appeal.    See  note  ante,  §  4818. 

Identification  of  papers.  See  note  post, 
§4821. 

Transcript  and  identification  of  papers. 
See  note  ante,  §  4443. 

Notice  of  intention  as  part  of  record. 
See  note  ante,  §  4443. 

Proceedings  on  motion  for  new  trial. 
See  note  ante,  §  4440. 

Record  on  appeal  from  new  trial  order. 
See  note  ante,  §  4443. 

§  4820a 

New  section  inserted.  Laws  of  1911, 
p.  375. 

The  legislature,  in  1911,  enacted  a  pro- 
vision to  follow  §  4820,  and  indicated  it 
as  "4820-a";  prescribing  how  the  copies, 
required  by  sections  4818,  4819,  and  4820, 
to  be  furnished  to  the  supreme  court  by 
appellant,  shall  be  procured  and  the  man- 
ner in  which  they  shall  be  furnished. 
Buster  v.  Fletcher,  22  Ida.  172,  179;  125 
Pac.  226. 

§4821 

CROSS-REFERENCES 

Transcript  and  identification  of  papers. 
See  note  ante,  §  4443. 

Record  on  appeal  from  new  trial  order 
See  note  ante,  §  4443. 

Copies  of  papers  to  be  furnished  on 
appeal.     See  note  ante,  §  4819. 

IDENTIFICATION    OF   PAPERS 

Under  this  section,  the  copies  of  the 
papers  provided  for  by  §§  4818,  4819,  and 
4820,  ante,  to  be  used  on  appeal  may 
be  identified  by  the  clerk,  or  by  stipula- 
tions of  attorneys;  or,  they  may  be  identi- 
fied by  the  judge.  Hall  v.  Jensen,  14  Ida. 
165,  170;  93  Pac.  962. 


CERTIFICATION  OF  PAPERS 

A  clerk's  certificate  is  insufficient  where 
it  appears  therefrom  that  it  is  not  a  true 
and  correct  transcript  of  all  of  the  pro- 
ceedings had  in  the  trial  court.  Coon  v. 
Sommercamp,  26  Ida.  776,  787;  146  Pac. 
728. 

On  the  question  of  the  certification  of 
papers  or  documents  used  on  the  hearing 
of  a  motion,  the  case  of  Crowley  v.  Croe- 
sus Min.  Co.,  12  Ida.  530;  86  Pac.  536,  is 
expressly  overruled  in  so  far  as  it  applies 
to  civil  cases.  Hall  v.  Jensen,  14  Ida.  165, 
169;  93  Pac.  962. 

An  affidavit  of  the  parties  or  of  the  at- 
torneys can  not  be  substituted  for  the 
certificate  of  the  clerk  or  attorneys,  as 
required  by  this  section.  Village  of  Hailey 
v.  Riley,  13  Ida.  749,  753;  92  Pac.  756. 

§4822 

CROSS-REFERENCES 

Effect  of  not  filing  undertaking  on  ap- 
peal.  See  note  ante,  §  4808. 

§  4823 

AFFIRMANCE  OF  JUDGMENT 

Where  there  is  nothing  before  the  ap- 
pellate court  for  it  to  consider,  the  judg- 
ment of  the  lower  court  must  be  affirmed. 
Sunnyside  Irr.  Co.  v.  Stephens,  21  Ida.  94; 
120  Pac.  169;  Crane  Creek  Irr.  Dist.  v. 
Martin,  21  Ida.  96;  120  Pac.  169. 

The  dismissal  of  an  appeal  for  failure 
to  furnish  an  undertaking,  as  required  by 
§  4808,  ante,  is  an  affirmance  of  the  judg- 
ment from  which  such  appeal  was  taken, 
unless  the  order  of  dismissal  is  "expressly 
made  without  prejudice  to  another  ap- 
peal." West  v.  Dygert,  15  Ida.  350;  97 
Pac.  961. 

§4824 

CROSS-REFERENCES 

What  may  be  reviewed  on  appeal  from 
judgment.   See  note  ante,  §  4807. 

DISTURBANCE  OF  FINDINGS 

Where  witnesses  have  appeared  before 
the  court,  and  testified  under  its  observa- 
tion, the  findings  made  by  it  upon  con- 
flicting evidence  will  not  be  disturbed 
on  appeal,  if  there  is  substantial  proof 
to  support  them.  Panhandle  Lumber  Co. 
v.  Rancour,  24  Ida.  603,  609;   135  Pac.  E 
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SETTING  ASIDE  VERDICT 

The  rule  in  the  supreme  court  is  that, 
where  there  is  a  substantial  conflict  in 
the  evidence,  the  verdict  of  the  jury  will 
not  be  disturbed  on  appeal.  Davidson 
Grocery  Co.  v.  Johnson,  24  Ida.  336,  347- 
Ann.  Cas.  1915C,  1129;  133  Pac.  929;  Sea- 
well  v.  Pacific  etc.  Ry.  Co.,  21  Ida.  277, 
283;  121  Pac.  556. 

Where  there  is  substantial  evidence  to 
support  the  verdict,  the  same  will  not  be 
set  aside  on  appeal.  Roseborough  v. 
Whittington,  15  Ida.  100,  105;  96  Pac.  437; 
Valley  Lumber  Co.  v.  McGilvery,  16  Ida. 
338,  346;  101  Pac.  94;  Lamb  v.  Licey,  16 
Ida.  664,  671;  102  Pac.  378;  Leggett  v. 
Evans,  16  Ida.  760,  768;  102  Pac.  486; 
State  v.  Silva,  21  Ida.  247,  257;  120  Pac. 
835:  Meeker  v.  Trappett,  24  Ida.  198,  199; 
133  Pac.  117. 

The  supreme  court  should  not  disturb 
the  verdict  of  a  jury  on  the  ground  that 
the  weight  of  evidence  is  against  it.  Den- 
beigh  v.  Oregon-Washington  etc.  Co.,  23 
Ida.  663,  680;  132  Pac.  112. 

The  verdict  of  a  jury  is  not  to  be  set 
aside  when  there  is  any  substantial  evi- 
dence to  support  it.  McAlinden  v.  St. 
Maries  Hospital  Assn.,  28  Ida.  657;  156 
Pac.  115. 

REVERSAL  OF  JUDGMENT 

Cited  in  Bowers  v.  Cottrell,  15  Ida.  221, 
239;  96  Pac.  936. 

A  judgment  will  not  be  reversed  on 
account  of  the  insufficiency  of  the  evi- 
dence where  there  is  a  substantial  conflict 
therein.  Eaves  v.  Sheppard,  17  Ida.  268, 
272;  105  Pac.  407;  Swanson  v.  Kettler, 
17  Ida.  321,  341;  105  Pac.  1059. 

If  it  is  found  upon  review,  that  there  is 
no  substantial  conflict  in  the  evidence, 
there  may  be  a  reversal  of  the  judgment 
where  the  evidence  is  insufficient  to  sus- 
tain the  verdict.  Quayle  v.  Ream,  15  Ida. 
666,  670;  99  Pac.  707. 

A  judgment  will  not  be  reversed  where 
there  is  any  substantial  evidence  to  sup- 
port the  verdict  of  the  jury.  Just  v.  Idaho 
Canal  etc.  Co.,  16  Ida.  639,  664;  133  Am. 
St.  Rep.  140;  102  Pac.  381;  Tilden  v. 
Hubbard,  25  Ida.  677,  690;  138  Pac.  1133. 

Whether  the  proviso  in  this  section 
applies  to  the  power  of  the  supreme  court 
in  reviewing  the  findings  of  the  trial 
court  can  make  no  difference  under  the 


rule  established,  prior  to  the  adoption  of 
the  proviso,  that,  where  there  is  a  sub- 
stantial conflict  in  the  evidence,  the  judg- 
ment will  not  be  reversed;  and  this  rule 
applies  as  well  in  equity  cases  heard 
upon  oral  testimony,  as  in  law  cases. 
Snowy  Peak  etc.  Min.  Co.  v.  Tamarack 
etc.  Min.  Co.,  17  Ida.  630,  645;  107  Pac.  60. 

HETEROGENEOUS  QUESTIONS 

Applied  in  Richardson  v.  Bohney,  26 
Ida.  35,  37;  140  Pac.  1106. 

The  orders  made  prior  to  final  judg- 
ment, in  a  pending  action,  not  embodied 
in  the  third  subdivision  of  §  4807,  ante, 
must  be  reviewed  on  an  appeal  from  the 
judgment;  they  are  not  appealable  orders. 
Maple  v.  Williams,  15  Ida.  642,  644;  98 
Pac.  848. 

Whether  or  not  evidence  is  competent 
or  admissible  is  a  question  for  the  court; 
but  the  weight  and  credibility  of  evidence 
are  questions  primarily  for  the  jury;  the 
court  should  not  assume  the  functions  of 
the  jury;  neither  should  the  jury  under- 
take to  assume  the  duties  of  the  court. 
State  v.  Bouchard,  27  Ida.  500;  149  Pac. 
464. 

Annotations  to  identical  statutory  pro- 
visions, with  the  exception  of  the  pro- 
viso.   Kerr's  Cyc.  Code  Civ.   Proc,   §  956. 

§  4831 

CROSS-REFERENCES 

Appeal  from  probate  and  justices' 
courts  to  district  courts  in  civil  matters. 
See  Rev.  Codes,  §§  4838-4844. 

Trial  de  novo.  See  Rev.  Codes,  §§  1953, 
4836,  and  4840. 

RIGHT    CONFERRED    BY    CONSTITU- 
TION 

The  constitution  does  not  confer  any 
absolute  and  unqualified  right  of  appeal 
from  an  order  or  judgment  of  a  probate 
court;  on  the  contrary,  the  matter  of 
appeals  in  such  cases  is  left  to  the  discre- 
tion of  the  legislature,  which  may  either 
confer  or  withhold  the  right  of  appeal 
in  any  and  all  matters  coming  before 
the  probate  court.  In  re  Sharp,  15  Ida. 
120,  135;  18  L.  R.  A.,  N.  S.,  886;  96  Pac. 
563. 

The  right  of  appeal  in  probate  matters 
is  purely  statutory,  and  can  be  taken 
only  from  the  judgments,  orders,  decrees, 
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and  proceedings  enumerated  in  the 
statute.  Estate  of  Coryell,  16  Ida.  201, 
216;  101  Pac.  723. 

PARENT  OR  GUARDIAN 

A  parent  or  guardian  is  not  bound  by 
the  order  or  judgment  of  the  probate 
court  in  adjudging  a  child  delinquent  and 
sending  him  to  the  Industrial  Training 
School,  unless  such  parent  or  guardian 
appeared,  or  was  brought  into  the  pro- 
ceeding; if  he  was  a  party,  and  any  order, 
affecting  him  or  binding  him,  was  made, 
he  has  a  right  of  appeal  under  this  sec- 
tion; otherwise,  there  is  no  occasion  for 
him  to  appeal;  but  he  can  not  obtain 
the  discharge  of  the  child  on  habeas 
corpus  on  the  sole  ground  that  the  act 
authorizing  the  commitment  is  unconsti- 
tutional;  such  act  is  valid.    In  re  Sharp, 

15  Ida.  120,  137;  18  L.  R.  A.,  N.  S.,  886; 
96  Pac.  563. 

HETEROGENEOUS  QUESTIONS 

An  appeal  may  be  taken  from  an  order 
that  amounts  to  the  rejection  of  a  claim 
against  an  estate.  Miller  v.  Lewiston  Nat. 
Bank,  18  Ida.  124,  136;  108  Pac.  901. 

If  a  claim  against  an  estate  has  been 
allowed  by  the  administrator  and  ap- 
proved by  the  probate  judge,  but  after- 
wards, upon  objections  filed  by  an  heir, 
the  judge's  approval  is  set  aside,  such 
claim  is  then  pending  against  the  estate, 
and  no  appeal  lies  from  the  order  of  the 
probate  judge  setting  aside  his  former 
allowance  of  the  claim.  Estate  of  Coryell, 

16  Ida.  201,  216;  101  Pac.  723. 

An  appeal  may  be  taken  to  the  dis- 
trict court  from  an  order  settling  and 
allowing  the  account  of  an  administra- 
tor, but  where  the  probate  judge  settles 
and  allows  part  only  of  such  account  and 
continues  the  remainder  for  future  con- 
sideration and  hearing,  the  judgment  thus 
rendered  does  not  settle  such  account  as 
to  the  matters  continued  for  further  con- 
sideration; and  no  appeal  lies  from  such 
order  by  those  affected  or  interested  in 
the  matters  continued  for  future  consid- 
eration. Estate  of  Coryell,  16  Ida.  201, 
215;  101  Pac.  723. 

§4834 

An  appeal  from  the  probate  court  may 
be  taken  from  the  whole  or  "some  spe- 
cific part"  of  the  decree  or  judgment. 
In  re  Blackinton's  Estate;  Woodward  v. 
Utter,  —  Ida.  — ;  158  Pac.  492. 


An  appeal  may  be  taken  from  parts  of 
a  decree  of  final  distribution  in  the  pro- 
bate court,  the  decree  not  being  for  this 
purpose  indivisible.  In  re  Blackinton's 
Estate;  Woodward  v.  Utter,  —  Ida.  — ; 
158  Pac.  492. 

Where  an  appeal  is  taken  from  two 
orders,  which  are  in  proper  form  and 
which  are  specifically  referred  to,  the 
undertaking  on  appeal  is  not  insufficient 
for  its  failure  to  specify  which  appeal  the 
undertaking  was  intended  to  secure;  the 
undertaking  is  sufficient  if  the  amount 
of  the  penalty  of  the  bond  is  sufficient 
for  both  appeals.  In  re  Blackinton's 
Estate;  Woodward  v.  Utter,  —  Ida.  — ; 
158  Pac.  492. 

§4836 

CROSS-REFERENCES 
Right  of  appeal.     See  ante,  §  4831. 

Appeals  from  probate  to  district  court. 
See  note  post,  §  5600. 

Confirmation  of  sale.  See  note  post, 
§  5522. 

An  order  or  judgment  of  the  probate 
court  allowing  attorneys'  fees,  made  in 
a  probate  matter,  is  open  to  appeal  to 
the  district  court,  the  ruling  of  which 
court  thereupon  is  appealable  to  the 
supreme  court;  a  party  aggrieved  by 
such  order  or  judgment  can  not  therefore 
claim  that  he  has  no  plain,  speedy  and 
adequate  remedy  in  due  course  of  law 
and  may  as  a  consequence  apply  for  a 
writ  of  prohibition.  Fraser  v.  Davis, 
—  Ida  — ;   156  Pac.  913. 

§4838 

HETEROGENEOUS  QUESTIONS 

If  an  appeal  is  taken  from  the  judg- 
ment of  a  district  court,  dismissing  an 
appeal  from  the  probate  court,  on  the 
ground  that  the  appeal  was  not  perfected 
within  thirty  days  after  the  rendition 
of  the  judgment  in  the  probate  court,  and 
the  transcript  fails  to  show  that  the 
appeal  was  perfected  by  filing  the  re- 
quired undertaking  on  appeal  within  the 
thirty  days,  the  judgment  of  dismissal 
will  be  sustained.  Watt  v.  Decker,  16 
Ida.  184,  186;   101  Pac.  253. 

It  makes  no  difference  whether  the 
judgment  was  upon  the  merits,  or  upon 
questions  of  law,  or  for  want  of  an  an- 
swer; If  it  was  a  final  judgment  terminat- 
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ing  the  controversy  in  the  trial  court, 
an  appeal  may  be  taken.  Smith  v.  Clyne, 
15  Ida.  254,  259;   97  Pac.  40. 

§4839 

CROSS-REFERENCES 

Appeals  from  probate  court  to  district 
court  in  probate  matters.  See  Rev. 
Codes,   §§  4831-4836. 

Proceedings  in  civil  actions  in  probate 
courts,  law  governing.  See  Rev.  Codes, 
§  4629. 

Issues  of  law,  and  of  fact.  See  ante, 
§§4711  and  4712. 

HETEROGENEOUS  QUESTIONS 

Under  this  section,  no  statement  is  re- 
quired on  an  appeal  taken  upon  ques- 
tions of  law  alone,  and  the  appellant  may 
present  such  questions  as  arise  upon  the 
pleadings  or  files  in  the  action,  or  appear 
from  the  docket  of  the  court.  Smith  v. 
Clyne,  15  Ida.  254,  264;  97  Pac.  40. 

If  an  appeal  is  taken  from  the  probate 
court,  in  a  civil  matter,  upon  questions 
of  law  alone,  the  district  court  will  pass, 
not  only  upon  the  issues  of  law  presented 
to  the  probate  court,  but  also  upon  the 
question  of  law  as  to  whether  the  probate 
judge  erred  in  entering  judgment.  Smith 
v.  Clyne,  16  Ida.  466,  470;  101  Pac.  819. 

§4840 

CROSS-REFERENCES 

Hearing  of  appeals  from  determination 
of  county  commissioners.  See  note  ante, 
§  1953. 

Trial  de  novo.    See  note  ante,  §  1953. 

HETEROGENEOUS  QUESTIONS 

A  trial  de  novo,  as  provided  in  this  sec- 
tion, implies  and  signifies  the  trying  anew 
of  an  issue  that  has  been  previously  tried; 
if  no  issue  has  been  previously  tried, 
there  is  no  issue  to  try  anew.  Zimmer- 
man v.  Bradford-Kennedy  Co.,  14  Ida. 
681,  686;  95  Pac.  825. 

A  defendant,  who  defaulted  in  a  jus- 
tice's court,  or  in  a  probate  court,  and 
who  appealed,  on  questions  of  both  law 
and  fact,  from  the  judgment  of  default 
entered  against  him,  will  not  be  allowed 
to  file,  in  the  district  court,  an  answer 
raising  an  issue  of  fact,  that  being  the 
first  attempt  to  raise  such  an  issue.  Zim- 
merman v.  Bradford-Kennedy  Co.,  14  Ida. 
681,  686;  95  Pac.  825. 


§4842 

UNDERTAKING  IN  GENERAL 

To  effect  an  appeal,  and  to  stay  the 
judgment  appealed  from,  upon  appeal  from 
a  justice's  court,  an  undertaking  on  ap- 
peal must  be  given  for  one  hundred  dol- 
lars, to  cover  the  costs  of  appeal,  and  in 
an  additional  sum  equal  to  twice  the 
amount  of  the  judgment  including  costs; 
both  undertakings,  however,  may  be  in 
one  instrument.  Libby  v.  Spokane  Valley 
L.  &  W.  Co.,  15  Ida.  467,  473;    98  Pac.  715. 

If  the  action  of  a  district  court,  on 
appeal  to  that  court  from  a  judgment 
of  the  probate  court,  in  refusing  to  permit 
the  appellant-  to  file  an  amended  under- 
taking on  appeal,  is  assigned  as  error, 
and  the  transcript  does  not  contain  the 
original  undertaking  on  appeal  from  the 
probate  court,  or  a  copy  thereof,  from 
which  the  supreme  court  may  ascertain 
whether  or  not  it  was  capable  of  amend- 
ment, the  judgment  of  the  district  court, 
dismissing  the  appeal  from  the  probate 
court  on  the  ground  that  the  undertaking 
did  not  comply  with  the  statute,  must  be 
sustained.  Watt  v.  Decker,  16  Ida.  184, 
186;    101  Pac.  253. 

SURETY  COMPANY  AS  SURETY 

The  statute  provides,  where  a  surety 
company  is  surety,  as  upon  an  under- 
taking on  appeal,  that  the  notice  re- 
quired to  be  given  by  the  state  insurance 
commissioner  to  the  county  recorder  of 
each  county  in  the  state,  "shall  be  re- 
ceived in  evidence  as  a  sufficient  justi- 
fication of  such  surety";  hence,  the 
method  and  manner  in  which  a  surety 
company  should  justify  is  by  presenting 
such  notice,  or  a  certified  copy  thereof, 
to  the  court  before  whom  the  justification 
is  to  be  made.  Libby  v.  Spokane  Valley 
L.  &  W.  Co.,  15  Ida.  467,  477;  98  Pac.  715. 

If  an  appeal  has  been  taken  from  a 
justice's  court  to  the  district  court  and 
the  undertaking  on  appeal  has  been 
signed  by  a  surety  company,  and  excep- 
tions to  the  surety  are  filed,  the  surety 
company  must  justify  within  the  time 
and  upon  notice,  as  prescribed  in  this 
section.  Libby  v.  Spokane  Valley  L.  & 
W.  Co.,  15  Ida.  467,  477;  98  Pac.  715. 

HETEROGENEOUS  QUESTIONS 

The  decision  of  a  court  of  general  juris 
diction  is   presumed   to   be   correct  until 
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the  contrary  is  shown.    Watt  v.  Decker, 
16  Ida.  184,  185;  101  Pac.  253. 

§4844 

CROSS-REFERENCES 

Entries  in  docket  of  probate  court.  See 
Rev.  Codes,  §  4759. 

HETEROGENEOUS  QUESTIONS 

A  new  trial,  as  contemplated  by  this 
section,  implies  that  the  cause  has  once 
been  tried;  if  there  was  no  issue  of  fact 
nor  trial  of  the  same,  if  any,  in  the  lower 
court,  there  can  be  no  new  trial  of  such 
issue  in  the  district  court,  on  appeal. 
Smith  v.  Clyne,  15  Ida.  254,  260;  97 
Pac.  40. 

When  the  record  of  a  probate  court 
fails  to  show  what  disposition  was  made 
of  a  demurrer  and  motion  filed,  but  does 
show  that  a  default  was  entered  against 
the  defendant  for  want  of  an  answer, 
the  presumption  on  appeal  is,  that  the 
judgment  and  motion  were  overruled 
and  that  the  defendant  was  in  default. 
Smith  v.  Clyne,  16  Ida.  466,  470;  101  Pac. 
819. 

§4880 

HETEROGENEOUS  QUESTIONS 

Though  not  specifically  required,  it  is 
proper  practice  for  the  counsel  or  the 
party  to  sign  an  application  for  an  order. 
Nobach  v.  Scott,  20  Ida.  558,  562;  119 
Pac.  295. 

The  granting  of  a  motion  implies  the 
making  of  a  motion.  Hall  v.  Whittier,  20 
Ida.  120,  125;   116  Pac.  1031. 

If,  through  inadvertence,  neglect,  or 
oversight,  a  motion  for  a  new  trial  has 
not  been  signed,  but  it  has  been  acted 
upon  as  if  signed,  it  will  not,  because 
of  such  omission,  be  stricken  from  the 
transcript  on  appeal.  Nobach  v.  Scott, 
20  Ida.  558,  562;  119  Pac.  295. 

Every  direction  of  a  court  or  judge, 
made  or  entered  in  writing  and  not  in- 
cluded in  a  judgment,  is  denominated  an 
order,  and  an  application  for  an  order 
is  a  motion;  motions  must  be  made  in 
the  county  in  which  the  action  is  pend- 
ing or  in  any  county  in  the  same  judicial 
district.  Exchange  Nat.  Bank  v.  Northern 
Idaho  Co.,  24  Ida.  671,  677;  135  Pac.  747. 


§4881 

CROSS-REFERENCES 

Place  of  making  motion.  See  note  ante, 
§  4880. 

§4889 

CROSS-REFERENCES 

Service  after  appearance.  See  note, 
ante,   §  4188. 

§4890 

CROSS-REFERENCES 

Service,  by  mail,  of  notice  in  condem- 
nation proceedings.   See  note  post,  §  5226. 

§  4892 

CROSS-REFERENCES 

When  party  is  not  entitled  to  notice. 
See  note  ante,  §  4360. 

CONSTRUCTION  OF  SECTION 

This  section  does  not  modify  or  change 
the  mandatory  provisions  of  §  4808,  ante; 
the  requirement  that  notice  of  appeal 
shall  be  served  on  the  adverse  party  or 
his  attorney  is  jurisdictional.  Diamond 
Bank  v.  Van  Meter,  18  Ida.  243,  252;  21 
Ann.  Cas.  1273;  108  Pac.  1042. 

HETEROGENEOUS  QUESTIONS 

The  "written  notice"  of  appearance 
contemplated  by  this  section  is  a  state- 
ment in  writing  by  the  defendant  or  his 
attorney  whereby  the  plaintiff  is  in- 
formed that  the  defendant  has  appeared, 
generally  or  specially,  in  the  case  and 
has  submitted  himself  to  the  jurisdiction 
of  the  court;  a  mere  motion  that  a  non- 
resident plaintiff  be  required  to  give 
security  for  costs  does  not  contain  any 
such  information;  it  is  not  an  appear- 
ance. Domer  v.  Stone,  27  Ida.  279;  149 
Pac.  505. 

The  respondent  is  not  entitled  to  notice 
of  an  application  by  the  appellant  for  an 
extension  of  time  in  which  to  prepare 
and  file  a  statement  of  the  case.  White 
v.  Whitcomb,  13  Ida.  490,  502;  90  Pac. 
1080. 

A  mere  stipulation,  extending  time  to 
make  settlement  of  a  claim,  and,  in  de- 
fault of  such  settlement  by  the  prom- 
isor, that  he  will  confess  judgment,  is 
not  an  appearance.  Washington  County 
Land  &  Dev.  Co.  v.  Weiser  Nat.  Bank,  26 
Ida.  717,  722;  146  Pac.  116. 
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§4893 

CROSS-REFERENCES 

Service   after    appearance.       See     note 
ante,  §  4188. 

§4900 
Amended.    Laws  of  1911,  p.  563. 

CROSS-REFERENCES 

Compensation   of   attorneys.     See   note 
ante,  §  18. 


Attorney's     fee    in     foreclosure, 
note  ante,  §  4520. 


See 


HETEROGENEOUS  QUESTIONS 

If  a  client,  who  has  not  paid  his  attor- 
ney, fraudulently  satisfies  a  judgment  for 
the  purpose  of  depriving  the  attorney  of 
his  fees,  the  attorney  may,  upon  a  proper 
showing,  have  the  judgment  reinstated, 
but  the  client  is  entitled  to  be  served  as 
in  an  original  motion  and  to  have  his  day 
in  court  for  the  purpose  of  joining  issue 
and  having  a  hearing  thereon;  he  can 
not  be  brought  into  court  by  service  on 
his  former  attorneys;  or  by  a  construc- 
tive service  of  notice  of  motion;  and 
the  attorney  must  show  that  his  erstwhile 
client  is  indebted  to  him  in  a  specified 
amount.  Dahlstrom  v.  Featherstone,  18 
Ida.  179,  186,  188;  110  Pac.  243. 

§4901 

CROSS-REFERENCES 

Right  to  attorney's  fee  is  not  depen- 
dent on  costs.    See  note  post,  §  5121. 

§4904 

HETEROGENEOUS  QUESTIONS 

This  section,  which  provides  that  no 
costs  can  be  allowed  in  an  action  for 
the  recovery  of  money  or  damages  when 
the  plaintiff  recovers  less  than  one  hun- 
dred dollars,  applies  to  actions  originally 
brought  in  the  district  court;  it  does  not 
apply  to  actions,  brought  in  the  probate 
or  justice's  court,  that  have  been  taken 
by  appeal  to  the  district  court.  Rose- 
borough  v.  Whittington,  15  Ida.  100,  106; 
96  Pac.  437. 

If  a  trial  court  grants  a  new  trial,  it  is 
within  its  discretion  to  require  the  party 
in  whose  favor  the  order  is  made  to  pay 
a  part  or  all  of  the  costs  incurred  on 
the  previous  trial.  Wolfe  v.  Ridley,  17 
Ida.  173,  178;  20  Ann.  Cas.  39;  104  Pac. 
1014. 


§  4909 

Applied  in  Nampa  &  Meridian  Irr.  Dist. 
v.  Briggs,  27  Ida.  84;  147  Pac.  75. 

§  4912 
CROSS-REFERENCES 

Appeal  from  order  taxing  costs.  See 
note  ante,  §  4807. 

Cost  bill  in  condemnation  proceeding. 
See  note  ante,  §  4354. 

"Decision  of  the  court,"  what  is.  See 
note  ante,  §  4406. 

HETEROGENEOUS  QUESTIONS 

Where  the  custom  of  the  supreme  court 
is  to  receive  typewritten  briefs  in  all 
original  proceedings,  it  is  not  necessary 
to  have  a  brief  printed;  hence,  the  cost 
of  a  printed  brief  is  not  a  necessary  dis- 
bursement and  can  not  be  taxed  as  a 
part  of  the  costs  in  the  case.  Cronan  v. 
District  Court,  15  Ida.  462;  98  Pac.  614. 

This  statute  contemplates  that  the 
party,  called  upon  to  pay  costs,  shall  be 
furnished  with  a  copy  of  the  memorandum 
of  costs  containing  the  items,  so  that  he 
may  object  to  any  or  all  items  claimed, 
and  serve  and  file  his  objections  within 
the  time  limited  by  the  statute.  Steens- 
land  v.  Hess,  25  Ida.  181,  184;  136  Pac. 
1124. 

In  an  action  to  determine  the  rights 
and  priorities  of  the  appropriators  of 
water,  the  cost  of  surveys  and  of  the 
making  of  maps,  etc.,  are  not  contem- 
plated or  included  in  the  items  of  ex- 
penditure that  go  to  make  up  a  cost-bill; 
it  is  not  error  for  the  court  to  enter 
judgment  for  such  costs  without  requiring 
a  cost-bill  to  be  filed  therefor.  Farmers' 
etc.  D.  Co.  v.  Nampa  etc.  Irr.  Co.,  14  Ida. 
450,  461;  94  Pac.  761. 

A  letter  written  by  the  trial  judge,  and 
addressed  to  counsel  for  the  respective 
parties,  indicating  what  the  judgment  will 
be,  is  not  "notice  of  the  decision  of  the 
court,"  as  contemplated  by  this  section. 
Smith  v.  Faris-Kesl  Const.  Co.,  27  Ida. 
407;  150  Pac.  25. 

Where  the  trial  court  was  justified  in 
taxing  costs  as  it  did,  as  in  apportioning 
witness  fees,  the  appellate  court  will  not 
disturb  the  order.  Zilka  v.  Graham,  26 
Ida.  163;   141  Pac.  639. 
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Tbe  party  in  whose  favor  a  judgment 
is  rendered  and  who  claims  his  costs 
must,  under  the  statute,  within  five  days 
after  the  verdict,  or  notice  of  the  de- 
cision, file  with  the  clerk,  and  serve  upon 
the  other  party,  a  copy  of  the  memoran- 
dum of  the  items  of  his  costs  and  dis- 
bursements; but  this  statute,  and  others 
allowing  costs  to  the  prevailing  party,  re- 
fer to  costs  and  disbursements  accrued 
in  action  and  proceedings  in  state  courts; 
hence,  it  would  not  include  land-office 
costs.  Golden  Marguerite  S.  &  C.  Co.  v. 
National  Copper  Co.,  28  Ida.  290;  154  Pac. 
207. 

Award,    taxation,    and    enforcement    of 
costs.    7  R.  C.  L.,  795. 

§4913 

Amended.    Laws  of  1911,  p.  673. 

CROSS-REFERENCES 

Cost  of  printing  transcript  on  appeal. 
See  note  ante,  §  4434. 

§4914 

CROSS-REFERENCES 

Interest  and  costs  are  part  of  judg- 
ment.   See  note  ante,  §  1538. 

§4915 

HETEROGENEOUS  QUESTIONS 

If  a  foreign  corporation  sues  in  this 
state  and  is  duly  served  with  a  demand 
for  the  filing  of  a  sufficient  bond  for 
costs,  the  defendant  does  not  waive  this 
demand  by  appearing  in  the  cause,  mov- 
ing for  a  dismissal  of  the  attachment,  and 
filing  an  answer;  provided  the  demand 
was  served  before  the  setting  of  the  case 
for  trial  and  has  been  persistently 
pushed  by  the  defendant  ever  since  it  was 
served.  Kissler  v.  Budge,  24  Ida.  246,  249; 
133  Pac.  125. 

Annotations  to  similar  statutory  pro- 
visions. See  Kerr's  Cyc.  Code  Civ.  Proc, 
§1036. 

§4916 

CROSS-REFERENCES 

Dismissal  of  action  for  failure  to  file 
bond  for  costs.     See  note  ante,  §  4915. 

§4919 

Amended.    Laws  of  1915,  p.  180. 


§4923 

Authority  to  determine  whether  or  not 
a  paper  tendered  as  a  copy  of  an  original 
instrument  is  a  true  copy  of  such  in- 
strument is  vested  in  the  district  court 
alone;  the  clerk  of  the  district  court  has 
no  power  to  determine  that  matter  as  a 
prerequisite  to  entering  a  default  under 
§  4360,  ante.  Leonard  v.  Brady,  27  Ida. 
78;   147  Pac.  284. 

§4928 

CROSS-REFERENCES 

Order  of  trial.    See  ante,  §  4383. 

HETEROGENEOUS  QUESTIONS 

The  plaintiff,  in  an  action  under  this 
section,  must  prove  the  allegations  of 
his  complaint  and  has  the  right  to  open 
and  close  the  case;  the  action  is  not  one 
to  require  the  defendant  to  bring  suit 
upon  his  pretended  claim  or  obligation, 
but  is  purely  a  statutory  action,  in  which 
the  adverse  claim  may  be  adjudicated 
and  determined.  Harrison  v.  Russell  & 
Co.,  17  Ida.  196,  200;  105  Pac.  48. 

Annotations  to  identical  statutory  pro- 
visions.     Kerr's    Cyc.    Code    Civ.     Proc, 

§  1050. 

§  4932 

CROSS-REFERENCES 

Right  to  permit  answer  to  answer  of 
garnishee.    See  ante,  §  4310f. 

§  4933a 

This  section  applies  to  undertakings 
on  appeal  from  the  probate  court.  In  re 
Blackinton's  Estate;  Woodward  v.  Utter, 
—  Ida.  — ;    158  Pac.  492. 

§4935 

CONSTRUCTION  OF  SECTION 

This  section  applies  to  villages  organ- 
ized under  the  laws  of  this  state,  gov- 
erning the  organization  of  cities  and 
villages.  Trueman  v.  Village  of  St.  Maries, 
21  Ida.  632,  639;  123  Pac.  508. 

This  section  applies  to  a  county  treas- 
urer and  ex-officio  tax  collector,  against 
whom  an  action  is  brought,  on  behalf  of 
a  rural  high  school  district,  to  enjoin  the 
collection  of  a  school  tax;  and,  if  judg- 
ment goes  against  the  officer,  he  is  not 
required  to  furnish  an  undertaking  on 
appeal;    in  such  a  case,  he  is  acting  on 


IGU 


IDAHO  CODE  ANNOTATIONS 


behalf  of  a  legal  subdivision  of  the  state 
government  and  not  as  the  agent  of  a 
rural  high  school  district.  Coon  v.  Som- 
mercamp,  26  Ida.  776,  783;   146  Pac.  728. 

HETEROGENEOUS  QUESTIONS 

"City"  includes  village.  Trueman  v. 
Village  of  St.  Maries,  21  Ida.  632,  639; 
123  Pac.  508. 

Whenever  an  action  is  brought  by  or 
against  state  officers,  and  such  officers 
prosecute  or  defend  in  said  action,  in 
their  official  capacity,  acting  for,  or  de- 
fending the  rights  of,  the  state  or  any 
legal  subdivision  thereof,  they  are  per- 
mitted to  so  act  without  furnishing  costs 
or  undertakings  on  appeal.  Coon  v.  Som- 
mercamp,  26  Ida.  776,  784;  146  Pac.  728. 

Annotations  to  similar  statutory  pro- 
visions. Kerr's  Cyc.  Code  Civ.  Proc, 
§  1058. 

§4955 

Proper  style  of  action  in  proceeding 
for  a  writ  of  prohibition.  Bragaw  v.  Good- 
ing, 14  Ida.  288,  289;  94  Pac.  438. 

In  order  to  conform  with  the  statute, 
it  is  proper  to  designate  as  plaintiff  one 
who  petitions  for  the  issue  of  the  writ  of 
mandamus,  and  as  defendant  the  person 
against  whom  it  is  desired  the  writ  shall 
issue.  Epperson  v.  Howell,  28  Ida.  338; 
154  Pac.  621. 

§4962 

CROSS-REFERENCES 

Limit  of  inquiry.    See  post,  §  4968. 

Jurisdiction  to  appoint  receiver  of  per- 
sonal property.    See  note  ante,  §  4329. 

HETEROGENEOUS  QUESTIONS 

The  writ  of  certiorari  does  not  lie  to 
review  a  judgment  or  order  from  which 
an  appeal  may  be  taken.  Canadian  Bank 
of  Commerce  v.  Wood,  13  Ida.  794,  802; 
93  Pac.  257. 

A  writ  of  review  lies  only  in  cases 
where  there  is  no  appeal  or  other  plain, 
speedy,  or  adequate  remedy;  an  order  of 
the  board  of  county  commissioners  cre- 
ating a  new  school  district  does  not  pre- 
sent such  a  case.  Bobbitt  v.  Blake,  25  Ida. 
53,  57;   136  Pac.  211. 

It  can  not  be  held  that  an  appeal  is  not 
a  plain,  speedy,  and  adequate  remedy 
because  the  appeal  would  cost  a  large 
sum  of  money.    Canadian  Bank  of  Com- 


merce v.  Wood,  13  Ida.  794,  806;  93  Pac. 
257. 

It  is  only  to  review  the  excessive  exer- 
cise of  judicial  functions  that  a  writ  of 
review  will  issue.  Lansdon  v.  State  Board 
of  Canvassers,  18  Ida.  596,  599;  111  Pac. 
133. 

If  a  court  undertakes  to  proceed  in  a 
matter  without  or  in  excess  of  its  juris- 
diction, the  remedy  of  one  who  is  affected 
by  such  contemplated  action  is  by  writ 
of  prohibition,  not  by  writ  of  review. 
Gunderson  v.  District  Court,  14  Ida.  478, 
480;  94  Pac.  166. 

Error  committed  by  a  court,  while  act- 
ing within  its  jurisdiction,  can  not  be  re- 
viewed on  writ  of  review.  Utah  Ass'n  of 
Credit  Men  v.  Budge,  16  Ida.  751,  757; 
102  Pac.  691. 

If  the  court  commits  an  error  in  ap- 
pointing a  receiver,  in  a  case  wherein 
it  has  jurisdiction,  such  error  is  not  an 
"excess  of  jurisdiction."  Utah  Ass'n  of 
Credit  Men  v.  Budge,  16  Ida.  751,  757;  102 
Pac.  691. 

If  an  order  made  by  a  district  court  was 
within  its  jurisdiction,  such  as  one  ap- 
pointing a  receiver  of  personal  property 
it  can  not  be  reached  by  a  writ  of  review, 
however  erroneous  it  may  have  been;  nor 
should  the  writ  issue  if  an  appeal  lies 
from  such  order  to  the  supreme  court. 
Utah  Ass'n  of  Credit  Men  v.  Budge,  16 
Ida.  751,  756;  102  Pac.  691. 

If  a  district  judge,  in  determining  the 
right  of  eminent  domain  and  the  necessity 
for  the  exercise  of  that  right,  erroneously 
rejects  pertinent  evidence  offered  in  re- 
gard to  such  matters,  his  action  may  be 
reviewed  on  appeal,  but  not  on  certiorari. 
Coeur  D'Alene  Min.  Co.  v.  Woods,  15  Ida. 
26,  32;  96  Pac.  210. 

Annotations  to  statutory  provisions 
practically  the  same.  Kerr's  Cyc.  Code 
Civ.  Proc,  §  1068. 

§  4968  j 

CROSS-REFERENCES 

Review  of  error.    See  note  ante,  §  4962. 

HETEROGENEOUS  QUESTIONS 

The  writ  of  review  is  not  a  remedy 
by  which  the  facts  in  any  given  case  or 
controversy  may  be  reviewed,  except  in 
so  far  as  it  is  necessary  to  consider  the 
facts  in  the  determination  of  the  single 
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and  sole  question  of  jurisdiction;  the 
purpose  of  the  review  is  to  determine 
the  law  applicable  to  the  case,  not  the 
facts.  Lansdon  v.  State  Board  of  Can- 
vassers, 18  Ida.  596,  600;  111  Pac.  133. 

§  4977 

CROSS-REFERENCES 
Writ  must  issue,  when.   See  post,  §  4978 

HETEROGENEOUS  QUESTIONS 

Under  the  provisions  of  this  section  and 
of  §  4978,  post,  mandamus  can  not  be  used 
to  correct  any  order  of  a  court  in  passing 
upon  a  motion  to  strike  out  portions  of  a 
pleading,  if  the  court  is  acting  within  its 
jurisdiction  to  pass  upon  such  motion. 
Connolly  v.  Woods,  13  Ida.  591,  598;  92 
Pac.  573. 

Where  a  person  has  purchased  land 
from  the  state,  located  within  the  irriga- 
tion project  of  a  canal  company,  a  writ 
of  mandate  may  issue,  directing  the  canal 
company  to  sell  and  transfer  to  such  per- 
son shares  of  water  stock  applied  for 
by  him,  the  water  to  be  used  for  the  irri- 
gation of  the  land  so  purchased.  State  v. 
Twin  Falls  Canal  Co.,  21  Ida.  410,  444, 
446;   121  Pac.  1039. 

§  4978 

CROSS-REFERENCES 

Writ  does  not  issue,  when.  See  note 
ante,  §  4977. 

HETEROGENEOUS  QUESTIONS 

While  the  court  calendar  may  be  con- 
gested, the  court  can  not  take  into  con- 
sideration the  annoyance,  expense,  or 
delay  incident  to  the  prosecution  of  the 
usual  remedies  provided  by  law  in  de- 
termining whether  or  not  a  writ  of  man- 
damus or  prohibition  should  issue.  Black- 
well  Lumber  Co.  v.  Flynn,  27  Ida.  632;  150 
Pac.  42. 

§4994 

CONSTRUCTION  OF  SECTION 

This  section  must  be  read  and  con- 
strued in  connection  with  §  4995,  post,  and, 
when  so  read  and  construed,  it  is  clear 
that  two  contingencies  must  arise  before 
a  writ  of  prohibition  will  issue;  namely, 
that  the  tribunal,  corporation,  board,  or 
person  is  proceeding  without  or  in  excess 
of  the  jurisdiction  of  such  tribunal,  cor- 
poration, board,  or  person,  and  that  there 


is  not  a  plain,  speedy,  and  adequate  rem- 
edy in  the  ordinary  course  of  law.  Olden 
v.  Paxton,  27  Ida.  597;  150  Pac.  40. 

HETEROGENEOUS  QUESTIONS 

To  justify  the  issuance  of  a  writ  of 
prohibition,  there  must  be  a  want  of,  or 
excess  of,  jurisdiction,  and  no  plain, 
speedy,  and  adequate  remedy  in  the  or- 
dinary course  of  law.   Bragaw  v.  Gooding, 

14  Ida.  288,  291;  94  Pac.  438;  Gunderson 
v.  District,  14  Ida.  478,  480;  94  Pac.  166. 

Proper  style  of  action  in  proceeding 
for  a  writ  of  prohibition.  Bragaw  v.  Good- 
ing, 14  Ida.  288,  289;  94  Pac.  438. 

Inasmuch  as  mandamus  will  compel 
the  holding  of  a  valid  election  when 
wrongfully  refused,  prohibition,  its  coun- 
terpart, will  prevent  the  holding  of  an 
invalid  election,  where  the  writ  is  applied 
for  by  a  taxpayer  who  will  be  injured  by 
the  useless  expense  incident  to  holding 
it.  Perrault  v.  Robinson,  —  Ida.  — »;  158 
Pac.  1074. 

Where  a  complaint  has  been  filed  in 
the  district  court  for  the  foreclosure  of 
a  chattel  mortgage,  and  the  court  has 
jurisdiction  of  the  parties  and  of  the 
subject-matter,  and,  proceeding  under  au- 
thority expressly  conferred,  has  ordered 
a  sale  and  appointed  a  receiver,  any 
errors  committed  by  the  court  in  the 
premises  can  be  corrected  otherwise  than 
by  a  writ  of  prohibition;  on  such  a  show- 
ing an  application  for  the  writ  must  be 
denied.  Skeen  v.  District  Court,  —  Ida. 
— ;    158   Pac.   1072. 

§4995 

CROSS-REFERENCES 

Construed  with  preceding  section.  See 
note  ante,  §  4994. 

HETEROGENEOUS  QUESTIONS 

A  writ  of  prohibition  will  be  issued, 
though  an  appeal  is  authorized,  where 
the  appeal  would  not  be  a  plain,  speedy, 
and  adequate  remedy  in  the  ordinary 
course  of  law.    Cronan  v.  District  Court, 

15  Ida.  184,  205;   96  Pac.  768. 

The  same  degree  of  strictness  in  re- 
gard to  parties  is  not  maintained  in  pro- 
hibition as  in  mandate.  Cronan  v.  District 
Court,  15  Ida.  184,  202;  96  Pac.  768. 
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§5026 

CROSS-REFERENCES 

Contest  of  election  to  the  office  of 
county  superintendent  of  schools.  See 
note  ante,  §  585. 

Right  to  hold  office,  though  disqualified 
at  time  of  election.    See  note  ante,  §  585. 

HETEROGENEOUS  QUESTIONS 

The  contest  provided  for  by  this  section 
is  directed  towards  facts  and  conditions 
that  existed  at  the  time  of  the  election 
of  the  incumbent,  or  that  transpired  at 
the  election  itself.  Bradfield  v.  Avery, 
16  Ida.  769,  776;  23  L.  R.  A.,  N.  S.,  1228; 
102  Pac.  687. 

§5068 

Applied  to  a  controversy  over  the  va- 
lidity of  the  issue  of  certain  municipal 
coupon  sewer  and  waterworks  bonds. 
Piatt  v.  City  of  Payette,  19  Ida.  470,  475; 
114  Pac.  25. 

§5110 

CONSTRUCTION  OF  SECTION 

This  section  is  a  part  of  the  mechanic's 
lien  law  of  the  state,  and  provides  that 
the  contractor  shall  be  held  to  be  the 
agent  of  the  owner  for  the  purposes  of 
the  chapter  in  regard  to  mechanic's  liens; 
its  provisions  are  applicable  to  §  5112, 
post.  Shaw  v.  Johnston,  17  Ida.  676,  684; 
107  Pac.  399. 

HETEROGENEOUS  QUESTIONS 

The  intent  of  the  mechanics'  lien  law 
is  to  subject  property  to  the  lien,  not 
alone  in  favor  of  persons  contracting  with 
the  owner  direct,  but  in  favor  also  of  sub- 
contractors, the  contractors  immediately 
dealing  with  these  being  regarded  as 
agents  of  the  owner.  Hill  v.  Twin  Falls 
etc.  Water  Co.,  22  Ida.  274,  279;  125  Pac. 
204. 

Irrigation  works,  constructed  under  the 
Carey  act,  are  subject  to  the  mechanics' 
lien  law;  hence,  a  person  who  contracts 
to  construct  such  works  is  entitled  to 
the  benefit  of  the  lien  laws  to  secure  pay- 
ment to  him  for  such  work  to  the  full 
extent  of  the  title,  interests,  rights,  and 
claims  of  the  company  having  the  con- 
struction contract  with  the  state.  Con- 
tinental etc.  Sav.  Bank  v.  Corey  Bros. 
Const.  Co.,  208  Fed.  976,  983;  126  C.  C. 
A.  64. 


Instance  of  continuing  contract,  for  the 
one  general  purpose  of  procuring  mate- 
rials and  supplies,  where  a  lien  should 
be  allowed  for  the  whole  account.  Mine 
etc.  Co.  v.  Idaho  etc.  Mines  Co.,  20  Ida. 
300,  307;  118  Pac.  301. 

§  5111  j 

It  is  to  be  assumed  that  the  legislature 
had  this  section  in  mind  when  passing 
the  act  of  1909  relative  to  liens  on  public 
buildings,  which  is,  as  a  remedy,  cumu- 
lative, and  does  not  repeal  the  earlier  law. 
Chamberlain  v.  City  of  Lewiston,  23  Ida. 
154,  161;   129  Pac.  1069. 

§  5112 

CROSS-REFERENCES 

The  provisions  of  §  5110,  ante,  are  ap- 
plicable to  this  section.  See  note  ante, 
§  5110. 

HETEROGENEOUS  QUESTIONS 

One  who  improves  a  lot  in  a  city,  or 
the  street  in  front  of  or  adjoining  the 
same,  has  a  lien  upon  such  lot  for  the 
work  done  or  the  materials  furnished. 
Shaw  v.  Johnston,  17  Ida.  676,  684;  107 
Pac.  399. 

If  a  contractor  constructs  a  sidewalk  in 
front  of  a  city  lot,  on  a  street,  he  is, 
under  §  5110,  ante,  to  be  deemed  the 
agent  of  the  owner,  and,  under  this  sec- 
tion, 5112,  a  lien  for  such  improvement 
attaches  to  the  lot.  Shaw  v.  Johnston, 
17  Ida.  676,  684;  107  Pac.  399. 

§  5114 

CROSS-REFERENCES 

Priority  of  junior  mortgagee's  lien.  See 
note  post,  §  5118. 

Where  the  owner  of  property,  after  en- 
tering into  a  contract  for  the  construc- 
tion of  certain  irrigation  works  thereon, 
executes  a  trust  deed  to  the  property, 
securing  bonds  to  raise  funds  wherewith 
to  meet  the  obligation  of  the  contract, 
work  upon  which  had  already  been  com- 
menced, a  mechanic's  lien  claimed  by 
such  contractor  is  superior  in  rank  to 
the  trust  deeds  securing  the  bonds,  and 
there  is  no  estoppel  from  -claiming  such 
priority  where  the  construction  company 
has  done  nothing  to  lead  the  bondholders 
to  believe  that  their  lien  should  be  first. 
Continental  etc.  Sav.  Bank  v.  Corey  Bros. 
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Const.   Co.,  208   Fed.   976,   982;    126   C.  C. 
A.  64. 

A  mechanic's  lien  relates  back  to  the 
date  of  the  commencement  of  the  work 
or  improvement,  or  to  the  time  when 
material  was  first  furnished.  Mine  etc. 
Co.  v.  Idaho  etc.  Mines  Co.,  20  Ida.  300, 
305;  118  Pac.  301. 

§5115 

HETEROGENEOUS  QUESTIONS 

A  claim  of  lien,  in  substantial  conform- 
ity with  this  section  is  sufficient.  Weeter 
Lumber  Co.  v.  Fales,  20  Ida.  255,  260; 
Ann.  Cas.  1913A,  403;   118  Pac.  289. 

The  description  is  sufficient  where  the 
property  can  be  identified  by  it;  the  claim 
of  lien  need  not  declare  that  the  property 
is  located  in  a  designated  city,  in  the 
state  of  Idaho,  where  the  point  of  com- 
mencement of  the  description  is  fixed  at 
the  intersection  of  streets  named  as  be- 
ing in  a  particular  city,  and  the  court 
takes  judicial  notice,  under  §  5950,  post, 
that  that  city  is  in  a  certain  county  of 
the  state  of  Idaho.  Shaw  v.  Martin,  20 
Ida.  168,  176;  117  Pac.  853. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 
Enforceability  of  mechanic's  lien  filed 
after  the  owner  has  paid  the  contractor 
in  full.   Ann.  Cas.  1913A,  405. 

Right  to  tack  different  contracts  to  per- 
form labor  or  furnish  material  for  purpose 
of  extending  time  to  file  lien.   15  L.  R.  A., 

N.  S.,  299. 

§5118 

CROSS-REFERENCES 

Rules  of  practice  and  appeals.  See  Rev. 
Codes,  §  5124. 

CONSTRUCTION  OF  SECTION 

The  meaning  of  this  section  is  that  the 
lien  shall  not  continue  for  a  longer  period 
than  six  months  unless  proceedings  are 
commenced  in  a  proper  court  "against  the 
person  or  persons  against  whose  interest 
the  lien  is  asserted."  Utah  Implement- 
Vehicle  Co.  v.  Bowman,  209  Fed.  942,  946. 

This  section  and  §§  4138  and  4139,  ante, 
which  apply  to  actions  to  foreclose  me- 
chanics' liens,  are  the  only  limitations  in 
such  cases;  the  proceedings  must  be  com- 
menced within  six  months  after  the  claim 
of  lien   is   filed,   but  the   summons    may 


be  issued  at  any  time  within  one  year 
after  the  commencement  of  the  action. 
Shaw  v.  Martin,  20  Ida.  168,  175;  117  Pac. 
853. 

The  remedy  given  by  this  section  is  a 
part  of  the  right  created;  the  lien  ceases 
to  exist  if  suit  is  not  brought  within  the 
time  limited.  Continental  T.  &  S.  Bank  v. 
Pacific  Coast  Pipe  Co.,  222  Fed.  781,  787; 
D.  W.  Standrod  &  Co.  v.  Utah  Implement- 
Vehicle  Co.,  223  Fed.  517,  518. 

HETEROGENEOUS  QUESTIONS 

A  mechanic's  lien  is  void  as  against  all 
subsequent  incumbrancers  not  made  par- 
ties to  an  action  to  foreclose  the  lien 
within  six  months  from  the  date  of  the 
filing  thereof.  D.  W.  Standrod  &  Co.  v. 
Utah  Implement- Vehicle  Co.,  223  Fed.  517, 
518;  Continental  T.  &  S.  Bank  v.  Pacific 
Coast  Pipe  Co.,  222  Fed.  781,  787. 

The  claimant  of  a  mechanic's  lien  loses 
his  priority  of  lien  as  against  a  junior 
mortgagee,  by  foreclosing  his  lien  with- 
out bringing  in  such  mortgagee  and 
making  him  a  party  to  such  foreclosure 
suit,  the  statutory  period,  in  which  pro- 
ceedings may  be  commenced  for  the  en- 
forcement of  the  lien,  expiring  during  the 
pendency  of  the  suit.  Utah  Implement- 
Vehicle  Co.  v.  Bowman,  209  Fed.  942,  944. 

The  commencement  of  a  proceeding 
against  one  party  in  interest  does  not 
operate  to  keep  alive  a  mechanic's  lien 
as  to  all  parties  in  interest.  Utah  Im- 
plement-Vehicle Co.  v.  Bowman,  209  Fed. 
942,  945. 

§5121 

CONSTRUCTION  OF  SECTION 

This  section  is  a  part  of  the  mechanic's 
lien  laws  of  the  state,  and  the  attorney's 
fees  provided  for  therein  are  recoverable, 
although  the  amount  of  the  claim  for 
which  the  lien  is  foreclosed  is  less  than 
one  hundred  dollars;  such  fees  are  not 
a  part  of  the  costs  within  the  meaning  of 
the  third  subdivision  of  §  4901,  ante.  Shaw 
v.  Johnston,  17  Ida.  676,  685;  107  Pac.  399. 

ATTORNEY'S  FEE 

An  attorney's  fee  may  be  allowed  and 
recovered  in  an  action  to  foreclose  a 
mechanic's  lien;  the  statute  authorizing 
it  is  constitutional.  Shaw  v.  Martin,  20 
Ida.  168,  177;   117  Pac.  853. 

An  attorney's  fee  is  merged  with  and 
becomes  a  part  of  the  principal  debt,  for 
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which  the  foreclosure  of  a  mechanic's  lien 
is  sought.  Smith  v.  Faris-Kesl  Const.  Co., 
27  Ida.  407;  150  Pac.  25. 

HETEROGENEOUS  QUESTIONS 

For  annotations  to  similar  statutory 
provisions.  See  Kerr's  Cyc.  Code  Civ. 
Proc,  §  1195. 

§5124 

CROSS-REFERENCES 

Bringing  of  actions.  See  note  ante, 
§  5118. 

Priority  of  junior  mortgagee's  lien.  See 
note  ante,  §  5118. 

§5125 

By  this  provision,  a  person  "performing 
work  upon"  any  of  the  property  therein 
enumerated  is  given  the  same  lien  as  is 
given  to  a  person  who  "assists  in  obtain- 
ing or  securing"  any  such  property.  An- 
derson v.  Great  Northern  Ry.  Co.,  25  Ida. 
433,  441;  Ann.  Cas.  1916C  191;  138  Pac. 
127. 

§  5141 

Persons  taking  mortgages  on  crops  take 
them  subject  to  liens  for  the  reasonable 
compensation  of  laborers  whose  services 
have  gone  into  the  cultivating,  harvesting, 
threshing  or  housing  of  the  crop;  and  it  is 
the  same  whether  the  service  has  been 
performed  under  an  agreement  for  pay- 
ment by  the  day,  or  the  ton,  or  the  acre, 
or  any  other  standard  of  measurement. 
Chapman  v.  A.  H.  Averill  Mach.  Co.,  28 
Ida.  121;  152  Pac.  573. 

§5142 

Amended.    Laws  of  1915,  p.  192. 

§5150 

CONSTRUCTION  OF  SECTION 

The  mechanic's  lien  law  should  be  so 
construed  as  not  to  defeat  a  lien  but  to 
give  one  to  the  person  who  has  furnished 
materials  or  supplies.  Mine  etc.  Co.  v. 
Idaho  etc.  Min.  Co.,  20  Ida.  300,  310;  118 
Pac.  301. 

§5155 

Annotations  to  similar  statutory  pro- 
visions. Kerr's  Cyc.  Code  Civ.  Proc, 
§  1209. 


§5165 

CROSS-REFERENCES 

Provisions  of  code  applicable  to  pro- 
bate court.    See  Rev.  Codes,  §  4777. 

Contempts  in  probate  and  justices' 
courts.    See  Rev.  Codes,   §§  4750-4754. 

CONSTRUCTION  OF  SECTION 

This  section  is  applicable  to  the  probate 
court  in  a  case  where  a  witness  refuses  to 
appear,  or  to  testify,  or  to  produce  letters 
and  documents  ordered  by  the  court.  In 
re  Niday,  15  Ida.  559,  567;  98  Pac.  845. 

Under  .this  section,  the  probate  court 
has  authority  in  a  proper  case,  to  make 
an  order  directing  the  imprisonment  of  a 
contumacious  witness  until  he  complies 
with  the  order  of  the  court.  In  re  Niday, 
15  Ida.  559,  567;  98  Pac.  845. 

Under  the  statute  providing  for  the 
taking  of  depositions,  the  probate  court 
or  judge  thereof  has  authority,  upon  the 
application  of  a  commissioner  authorized 
to  take  depositions,  to  order  the  witness 
to  appear  and  testify,  and,  upon  his  re- 
fusal to  do  so,  to  adjudge  him  guilty  of 
contempt  in  disobeying  the  order.  In  re 
Niday,  15  Ida.  559,  568;  98  Pac.  845. 

HETEROGENEOUS  QUESTIONS 

Annotations  to  similar  statutory  pro- 
visions. Kerr's  Cyc.  Code  Civ.  Proc, 
§  1219. 

§  5168 

Annotations  to  similar  statutory  pro- 
visions. Kerr's  Cyc.  Code  Civ.  Proc, 
§  1222. 

§5185 

CROSS-REFERENCES 

Complaint  of  receiver  suing  director. 
See  note  ante,  §  2732. 

§5186 

CROSS-REFERENCES 

Complaint  of  receiver  suing  director. 
See  note  ante,  §  2732. 

§5210 

CROSS-REFERENCES 

Necessity  of  disclosing  purpose.  See 
note  post,  §  5216. 

Review  of  error.     See  note  ante,  §  4962. 
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CONSTRUCTION  OF  SECTION 

This  section  recognizes  that  somewhere 
exists  the  power  of  condemning  lands  for 
power  sites  and  power  stations,  for  gen- 
erating electrical  current  and  electrical 
energy;  and  with  it  runs  the  implied 
power  to  do  those  things  necessary  to 
generate  the  electrical  current  that  is  to 
be  transmitted  over  the  "lines."  Wash- 
ington Water  Power  Co.  v.  Waters,  19 
Ida.  595,  607;  115  Pac.  682. 

A  sewerage  system  is  a  public  use 
within  the  meaning  and  intent  of  this 
section.  Village  of  Twin  Falls  v.  Stubbs, 
15  Ida,  68,  71;  96  Pac.  195. 

This  section,  which  limits  the  exercise 
of  the  right  of  eminent  domain  to  the 
public  uses  therein  enumerated,  was  an 
act  of  the  territorial  legislature,  which 
did  not  specifically  mention  all  the  nec- 
essary uses  of  lands  declared  to  be  such 
by  the  constitution;  the  act  was  passed, 
in  1881,  before  the  adoption  of  the  con- 
stitution. Blackwell  Lumber  Co.  v.  Em- 
pire Mill  Co.,  28  Ida.  556;  155  Pac.  680. 

HETEROGENEOUS  QUESTIONS 

The  construction  of  a  dam,  to  store 
water  for  power  purposes,  in  generating 
electrical  current  and  energy  for  light- 
ing, heating,  and  power,  is  a  public  use, 
for  which  land  may  be  condemned.  Wash- 
ington Water  Power  Co.  v.  Waters,  19  Ida. 
595,  608;  115  Pac.  682. 

§5211 

Under  the  provisions  of  the  constitu- 
tion, contemplating  the  subjection  of  state 
land  to  certain  public  uses,  the  title  in 
fee  does  not  pass  to  the  condemnor  under 
eminent  domain  or  other  proceedings  pro- 
vided by  the  legislature  for  the  subjection 
of  state  lands  to  public  uses.  Idaho-Iowa 
Lateral  &  Reservoir  Co.  v.  Fisher,  27  Ida. 
695;    151  Pac.   998. 

§5212 

Amended.    Laws  of  1911,  p.  229. 

CROSS-REFERENCES 
Review  of  error.    See  note  ante,  §  4962. 

Necessity  of  disclosing  purpose.  See 
note  post,  §  5216. 

§5213 

CROSS-REFERENCES 

Purposes  for  which  property  may  be 
condemned.    See  ante,   §  5210. 


Appointment  of  commissioners.  See 
post,  §  5226. 

Review  of  error.    See  note  ante,  §  4962. 

HETEROGENEOUS  QUESTIONS 

The  question  of  "necessity"  is  one  that 
should  be  determined  by  the  court  in 
limine  before  appointing  commissioners. 
Portneuf  Irr.  Co.  v.  Budge,  16  Ida.  116, 
130;  18  Ann.  Cas.  674;  100  Pac.  1046. 

The  use,  necessity,  and  other  require- 
ments of  this  section  should  be  tried  and 
found  by  the  court  before  the  commis- 
sioners are  appointed.  Portneuf  Irr.  Co.  v. 
Budge,  16  Ida.  116,  130;  18  Ann.  Cas.  674; 
100  Pac.  1046;  Pyle  v.  Woods,  18  Ida.  674, 
685;  111  Pac.  746. 

Eminent  domain,  law  of.  10  R.  C.  L. 
5-243. 

§5214 

CROSS-REFERENCES 
Review  of  error.    See  note  ante,  §  4962. 

§5215 

CROSS-REFERENCES 

Commencement  of  actions  in  general. 
See  ante,  §  4138. 

Payment  or  tender  of  damages,  and 
possession  by  plaintiff.    See  post,  §  5226. 

§5216 

CROSS-REFERENCES 

Purposes  for  which  property  may  be 
condemned.    See  ante,  §  5210. 

Contents  of  complaint  in  general.  See 
ante,  §  4168. 

Review  of  error.    See  note  ante,  §  4962. 

CONSTRUCTION  OF  SECTION 

The  statute,  this  section  and  §  5213, 
ante,  requires  the  condemner  to  disclose 
the  purpose  for  which  he  is  seeking  to 
condemn  the  property,  and  the  general 
nature  and  character  of  the  improvement 
or  structure  he  expects  to  erect,  in  order 
to  maintain  his  proceeding.  Idaho  etc. 
Ry.  Co.  v.  Columbia  etc.  Synod,  20  Ida. 
568,  582;  38  L.  R.  A.,  N.  S.,  497;  119  Pac. 
60. 

HETEROGENEOUS  QUESTIONS 

The  action  in  condemnation  is  purely 
an  action  to  determine  the  value  of  the 
property  sought  to  be  taken;  no  title  can 
pass  to  the  condemner  until  after  the 
payment  of  the  value  of  the  property  has 
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been  made.    Ryan  v.  Weiser  Valley  Land 
Co.,  20  Ida.  288,  295;  118  Pac.  769. 

If  the  parties  can  make  a  contract  them- 
selves and  agree  on  the  value  of  the  prop- 
erty and  the  damages  sustained,  there  is 
no  occasion  for  the  intervention  of  a 
court.  Pyle  v.  Woods,  18  Ida.  674,  683; 
111  Pac.  746. 


Eminent  domain, 
5-243. 


law  of.     10  R.  C.  L. 


§5217 

CROSS-REFERENCES 

Summons  in  general.    See  ante,  §  4140. 

§  5220 

CROSS-REFERENCES 

Personal  judgment  against  condemner. 
See  note  post,  §  5226. 

Nature  of  action.    See  note  ante,  §  5216. 

Abandonment  of  proceedings.  See  note 
post,  §  5224. 

Passing  of  title.    See  note  ante,  §  5216. 

The  two  judgments  required.  See  note 
post,  §  5225. 

CONSTRUCTION  OF  SECTION 

This  section  and  §  5221,  post,  contem- 
plate an  assessment  of  damages  upon 
the  basis  of  the  market  value  of  the 
property  sought  to  be  condemned,  as  of 
the  date  of  the  issuance  of  the  summons. 
Portneuf-Marsh  etc.  Co.  v.  Portneuf  Irr. 
Co.,  19  Ida.  483,  488;  114  Pac.  19. 

"Parcel"  or  "tract"  of  land,  as  here 
used,  does  not  mean  a  legal  subdivision, 
but  a  consolidated  or  single  tract;  if  the 
tract  is  a  single  or  consolidated  tract,  the 
value  may  be  fixed  as  a  single  parcel  or 
tract;  it  is  not  necessary,  in  such  case, 
for  the  jury  to  find  the  value  of  each  legal 
subdivision  of  the  tract  sought  to  be  con- 
demned. Big  Lost  River  Irr.  Co.  v.  David- 
son, 21  Ida.  160,  171;  121  Pac.  88. 

TRIAL  BY  JURY 

Primarily  the  right  of  trial  by  jury, 
in  a  condemnation  proceeding,  is  accorded 
equally  to  both  parties  to  the  action;  as  a 
substitute  therefor,  there  is  accorded  to 
the  plaintiff  the  right  to  have  commis- 
sioners appointed  to  assess  the  damages 
that  will  be  sustained  by  the  defendant; 
and,  if  the  plaintiff  pays  such  award  and 
the  defendant  accepts  it,  the  defendant 
thereby  waives  his  right  to  trial  by  jury 


and  the  litigation  is  ended;  if,  however, 
the  defendant  refuses  to  accept  the  prof- 
fered award,  he  may  still  demand  a  jury 
to  assess  the  damages,  but  the  plaintiff, 
in  such  case,  has  no  right  to  demand  a 
jury.  Pyle  v.  Woods,  18  Ida.  674,  685;  111 
Pac.  746. 

JUDGMENT 

Upon  damages  being  assessed,  a  judg- 
ment should  be  rendered,  in  the  com- 
mon, ordinary  form,  for  the  recovery  of 
money  in  favor  of  the  defendant  against 
the  plaintiff,  where  damages  are  allowed; 
such  judgment  is  the  "final  judgment" 
mentioned  in  §  5223,  post,  and  is  one  in 
personam  for  the  damages.  Big  Lost 
River  Irr.  Co.  v.  Davidson,  21  Ida.  160,  173; 
121  Pac.  88. 

HETEROGENEOUS  QUESTIONS 

Second  subdivision  of  section  applied 
in  Idaho  etc.  Ry.  Co.  v.  Columbia  etc. 
Synod,  20  Ida.  568,  580;  38  L.  R.  A.,  N.  S., 
497;  119  Pac.  60. 

If  there  are  two  or  more  separate  par- 
cels or  tracts,  each  separated  from  the 
other,  it  is  necessary  for  the  jury  to  de- 
termine the  value  of  each  separate  tract 
or  parcel.  Big  Lost  River  Irr.  Co.  v.  David- 
son, 21  Ida.  160,  171;  121  Pac.  88. 

It  is  the  duty  of  the  court,  jury,  or  ref- 
eree, before  whom  a  hearing  is  had,  to 
ascertain  and  assess  the  damages,  under 
the  provisions  of  this  section,  and  to 
make  findings  upon  each  of  the  elements 
of  damages  as  described  herein;  in  assess- 
ing such  damages,  if  the  benefits  shall  be 
less  than  the  damages  so  assessed,  the 
benefits  should  be  deducted  from  the 
damages.  Big  Lost  River  Irr.  Co.  v.  David- 
son, 21  Ida.  160,  170;  121  Pac.  88. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Allowance  for  noise  in  proceedings  to 
condemn  right  of  way.  38  L.  R.  A.,  N.  S., 
497. 

Eminent  domain,  law  of.  10  R.  C.  L. 
5-243. 

§5221 

CROSS-REFERENCES 

Construction  of  section.  See  note  ante, 
§483. 

Right  to  jury.    See  note  ante,  §  5220. 

Personal  judgment  against  condemner. 
See  note  post,  §  5226. 
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HETEROGENEOUS  QUESTIONS 

In  determining  the  value  of  the  land, 
the  improvements  appertaining  to  it  are 
assessed  as  part  of  the  realty,  and  the 
finding  of  the  value  of  the  realty  includes 
the  improvements.  Big  Lost  River  Irr. 
Co.  v.  Davidson,  21  Ida.  160,  171;  121 
Pac.  88. 

In  condemnation  proceedings,  the  owner 
is  entitled  to  interest  on  the  damages 
awarded  for  the  land  taken,  from  the  date 
of  the  summons.  Weiser  Valley  L.  &  W. 
Co.  v.  Ryan,  190  Fed.  417,  423. 

The  amount  of  damages  to  be  assessed 
for  the  taking  of  property  in  condemna- 
tion proceedings  is  fixed  by  this  section  as 
of  the  date  of  the  issuance  of  the  sum- 
mons, and,  if  the  damages  so  assessed 
are  paid  to  the  land  owner,  the  fact  that 
the  plaintiff  in  condemnation  may  subse- 
quently commit  waste  or  damage  on  the 
lands  so  condemned,  and  may  not  prose- 
cute the  proceedings  to  final  judgment, 
can  in  no  way  prejudice  the  land  owner 
whose  damages  are  assessed  as  of  a  pre- 
vious date.  Portneuf  Irr.  Co.  v.  Budge,  16 
Ida.  116,  128;  18  Ann.  Cas.  674;  100  Pac. 
1046. 

Eminent  domain,  law  of.  10  R.  C.  L. 
5-243. 

§5223 

CROSS-REFERENCES 

The  two  judgments  required.  See  note 
post,  §  5225. 

Personal  judgment  against  condemner. 
See  note  post,  §  5226. 

Annotations  to  identical  statutory  pro- 
visions. Kerr's  Cyc.  Code  Civ.  Proc, 
§  1251. 

§5224 

CROSS-REFERENCES 

Personal  judgment  against  condemner. 
See  note  post,  §  5226. 

The  two  judgments  required.  See  note 
post,  §  5225. 

Personal  judgment.  See  note  ante, 
§  5220. 

Enforcement  of  judgment  by  execution. 
See  Rev.  Codes,  §  4473. 

HETEROGENEOUS  QUESTIONS 

The  plaintiff  is  not  at  liberty  to  aban- 
don his  proceeding  at  pleasure,  whether 


in  or  out  of  possession  of  the  property, 
and  leave  the  defendant  without  a  rem- 
edy; hence,  the  legislature  provided  for  a 
personal  judgment  and  for  means  by 
which  the  same  can  be  enforced.  Big 
Lost  River  Irr.  Co.  v.  Davidson,  21  Ida. 
160,  175;  121  Pac.  88. 

Annotations  to  identical  statutory  pro- 
visions. Kerr's  Cyc.  Code  Civ.  Proc, 
§  1252. 

Eminent  domain,  law  of.  10  R.  C.  L. 
5-243. 

§5225 

CROSS-REFERENCES 

Personal  judgment  against  condemner. 
See  note  post,  §  5226. 

Nature  of  action.   See  note  ante,  §  5216. 

Passing  of  title.    See  note  ante,  §  5216. 

HETEROGENEOUS  QUESTIONS 

In  eminent  domain  proceedings,  the 
court  enters  two  judgments;  one,  in  favor 
of  the  defendant  for  the  damages  as- 
sessed under  §  5220,  ante;  the  other,  in 
favor  of  the  plaintiff  for  condemnation 
of  the  property  after  the  first  judgment 
is  paid.  Big  Lost  River  Irr.  Co.  v.  David- 
son, 21  Ida.  160,  174;  121  Pac.  88. 

The  final  order  or  judgment  of  con- 
demnation is  required  to  describe  the 
property  condemned  and  the  purposes  of 
such  condemnation.  Big  Lost  River  Irr. 
Co.  v.  Davidson,  21  Ida.  160,  174;  121 
Pac.  88. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 
Appealable    judgments    and    orders    in 
eminent  domain  proceedings.    Ann.   Cas. 
1915D,  548. 

Annotations  to  identical  statutory  pro- 
visions. Kerr's  Cyc.  Code  Civ.  Proc, 
§  1253. 

Eminent  domain,  law  of.  10  R.  C.  L. 
5-243. 

§5226 

CROSS-REFERENCES 

Action  for  condemnation,  how  to  be 
commenced,  when.  See  Rev.  Codes, 
§  5215. 

Nature  of  action.   See  note  ante,  §  5216. 

Necessity  of  taking,  to  use.  See  ante, 
§  5213. 
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More  necessary  public  use."    See  Rev. 
Codes,  §  5213. 

Passing  of  title.    See  note  ante,  §  5216. 

Judgments  in  condemnation  proceed- 
ings.   See  note  ante,  §  5225. 

CONSTRUCTION  OF  SECTION 

This  section  confers  all  the  jurisdiction 
necessary  to  a  hearing  and  assessment 
of  damages;  and  the  means  necessary  to 
carry  the  proceedings  into  effect  are  given 
by  §3925,  ante.  Pyle  v.  Woods,  18  Ida. 
674,  686;   111  Pac.  746. 

The  provisions  of  this  section,  for  the 
appointment  of  commissioners  to  assess 
the  damages  that  the  defendant  will  sus- 
tain by  reason  of  the  condemnation  and 
appropriation  of  his  property,  and  for 
the  payment  of  the  sum  so  assessed  to 
the  defendant;  or,  in  case  of  his  refusal 
to  accept  the  same,  that  the  money  shall 
be  paid  into  court  to  abide  the  result 
of  the  action;  and  for  the  plaintiff,  after 
such  refusal  and  payment  of  the  money 
into  court,  to  enter  upon  and  take  pos- 
session of  the  property  pending  the  final 
hearing  and  determination  of  the  pro- 
ceedings, are  not  in  conflict  with  either 
section  7  or  section  14,  article  I,  of  the 
constitution.  Portneuf  Irr.  Co.  v.  Budge, 
16  Ida.  116,  125,  130,  133;  18  Ann.  Cas. 
674;   100  Pac.  1046. 

Particular  elements  of  damage  to  land 
taken  for  public  use.     10  R.  C.  L..,  155 

Evidence  of  damage  to  land  taken  for 
public  use.     10  R.  C.  L.,  217. 

PROCEDURE  IN  GENERAL 

Under  the  constitution,  private  prop- 
erty can  not  be  taken  for  a  public  use 
without  payment,  in  advance  of  the 
taking,  of  a  just  compensation  therefor; 
but  a  tender  of  the  amount  assessed,  in 
the  manner  prescribed  by  law;  or,  in 
case  of  his  refusal  to  accept  the  same,  a 
payment  thereof  into  court  to  await  the 
determination  of  the  action,  is  a  sufficient 
compliance  with  the  constitutional  re- 
quirement as  to  payment  to  justify  and 
authorize  the  court  in  letting  a  party 
into  possession  of  the  property  that  he 
seeks  to  condemn.  Portneuf  Irr.  Co.  v. 
Budge,  16  Ida.  116,  122,  127;  18  Ann.  Cas. 
674;  100  Pac.  1040. 

A  condemning  company  has  no  right 
to  enter  upon  and  take  possession  of  the 
premises  until  it  has  paid  "to  the  defend- 


ant" the  amount  assessed  and  found  by 
the  commissioners  as  damages;  or,  in 
case  the  defendant  refuses  to  receive  it, 
until  it  has  paid  the  sum  "to  the  clerk 
of  the  court  to  abide  the  result  of  the 
action."  Pyle  v.  Woods,  18  Ida.  674,  681; 
111  Pac.  746. 

A  condemning  company  can  not  pay  to 
the  defendants,  or  into  court,  the  award 
made  by  the  commissioners,  take  posses- 
sion of  the  premises,  and  thereafter,  on 
its  own  motion  and  initiative,  procure  a 
trial  by  jury,  under  the  provisions  of 
§§  5220  and  5221,  ante,  as  to  the  amount 
of  damages  to  which  the  defendants  are 
properly  entitled.  Pyle  v.  Woods,  18  Ida. 
674,  685;  111  Pac.  746. 

The  legislature  had  the  power  and 
authority  to  enact  this  section  and  to 
provide  for  the  assessment,  by  three  com- 
missioners to  be  appointed  by  the  court, 
of  the  damages  sustained  by  any  land 
owner,  because  of  the  taking  of  his  prop- 
erty for  public  use.  Portneuf  Irr.  Co.  v. 
Budge,  16  Ida.  116,  126;  18  Ann.  Cas.  674; 
100  Pac.  1046. 

Unconstitutionality  of  provision  for 
possession,  without  compensation.  Anno- 
tations  to    Kerr's   Cyc.    Code    Civ.    Proc, 

§  1254. 

NOTICE  AND  SERVICE 

Ten  days'  notice,  as  a  prerequisite  to 
the  appointment  of  commissioners  in  con- 
demnation proceedings,  was  given,  where 
the  notice  was  served  on  March  31  and 
the  date  of  hearing  for  the  appointment 
of  commissioners  was  fixed  for  April  10, 
of  the  same  year.  Empire  Mill  Co.  v. 
District  Court,  27  Ida.  383;   149  Pac.  499. 

In  condemnation  proceedings,  where  it 
appears  from  the  record  that  the  defend- 
ants were  not  within  the  jurisdiction 
of  the  court  at  the  time  it  was  sought  to 
serve  upon  them  notice  for  the  appoint- 
ment of  commissioners  to  assess  damages, 
service  by  mail  upon  them,  as  provided 
by  §  4890,  ante,  constitutes  a  valid  service, 
and  the  proof  of  that  service,  when  made, 
may  be  established  by  proper  legal  testi- 
mony, either  oral  or  in  writing.  Empire 
Mill  Co.  v.  District  Court,  27  Ida.  383;  149 
Pac.  499. 

JUDGMENT 

In  condemnation  proceedings,  the 
proper  judgment  to  render,  before  the 
award   of   compensation   has    been    paid, 
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is  a  personal  judgment  against  the  con- 
demner  for  the  amount  of  the  award;  it 
is  not  proper  to  render  a  judgment  of  con- 
demnation until  the  award  of  compensa- 
tion has  been  paid.  Weiser  Valley  L.  & 
W.  Co.  v.  Ryan,  190  Fed.  417,  424;  111 
C.  C.  A.  221;  Weiser  Valley  L.  &  W.  Co. 
v.  Ryan,  190  Fed.  425,  427;  111  C.  C.  A. 
229. 

HETEROGENEOUS  QUESTIONS 

Annotations  to  similar  statutory  pro- 
visions.     Kerr's    Cyc.    Code    Civ.    Proc, 

§  1254. 

Eminent  domain,  law  of.  10  R.  C.  L. 
5-243. 

§5227 

CROSS-REFERENCES 
Cost  bill.    See  note  ante,  §  4354. 

§5228 

CROSS-REFERENCES 

Costs  in  condemnation  proceedings. 
See  note  ante,  §  4354,  and  Rev.  Codes, 
§  5227. 

Service  of  notice  by  mail.  See  note 
ante,  §  5226. 

Civil  actions,  new  trial,  appeals.  See 
note  ante,  §  4807. 

Right  to  dismiss  action,  in  eminent  do- 
main.   See  note  ante,  §  4354. 

§  5229 

Amended.    Laws  of  1913,  p.  429. 

§5290 

CROSS-REFERENCES 

When  administration  is  confined  to 
realty  left  in  this  state.  See  note  post, 
§  5628. 

§5305 

CROSS-REFERENCES 

Procedure  in  contest  of  wills.  See  Rev. 
Codes,  §  5308. 

§  5308 

CROSS-REFERENCES 

Who  may  contest  wills.  See  Rev. 
Codes,  §  5305. 

The  statutes  contain  no  provision  pre- 
scribing the  evidence  necessary  on  the 
hearing  of  a  will  contest,  except  the  gen- 
eral rule,  applying  to  all  actions  brought 


in  a  court  having  jurisdiction,  that  the 
facts  alleged  in  the  pleading  are  true. 
Head  v.  Nixon,  22  Ida.  765,  773;  128  Pac. 
557. 

§5318 

The  contest  of  a  will  can  be  begun 
only  within  a  year  after  probate;  but, 
if  such  has  been  actually  begun  within 
that  time  and,  by  a  misdate  of  the  peti- 
tion, the  contrary  appears,  upon  proof 
of  the  error  the  petition  should  be  cor- 
rected and  the  cause  allowed  to  proceed. 
Hagan  v.  Sullivan,  24  Ida.  19,  20;  132  Pac. 
100. 

§5351 

CROSS-REFERENCES 

Who  entitled  to  administer  upon  estate 
of  intestate.    See  note  post,  §  5365. 

Disqualification  to  act  as  administra- 
tor.   See  Rev.  Codes,  §  5355. 

Sections  to  be  construed  together.  See 
notes  post,  §§  5363  and  5366. 

Priorities  in  right  of  administration. 
See  note  post,  §  5363. 

Grant  to  person  not  entitled.  See  post, 
§  5365. 

When  administration  is  confined  to 
realty  left  in  this  state.  See  note  post, 
§  5628. 

PREFERENCE  RIGHT 

The  application  of  a  non-resident  brother 
and  other  heirs  of  the  deceased  does  not 
give  the  person  recommended  by  them  a 
preference  right  over  any  others  entitled 
to  the  appointment  as  administrator  under 
this  section.  Wright  v.  Merrill,  26  Ida. 
8,  14;  140  Pac.  1101. 

RIGHT   TO   NOMINATE 

It  is  only  the  persons  designated  in  the 
first  subdivision  of  this  section,  who  are 
entitled  to  nominate  some  other  person 
for  appointment,  and  thereby  have  such 
person  advanced  to  the  rank  and  class 
of  the  one  making  the  request  or  nomina- 
tion. Estate  of  Daggett,  15  Ida.  504,  508; 
98  Pac.  849. 

Persons  falling  under  the  fourth  and 
fifth  subdivisions  of  this  section  are  not 
entitled  to  nominate  a  person  falling  un- 
der the  eleventh  subdivision,  and  have 
that  person  advanced  to  the  rank  and 
class  occupied  by  the  person  making  the 
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nomination.     Estate   of   Daggett,   15   Ida. 
504,  508;  98  Pac.  849. 

HETEROGENEOUS  QUESTIONS 

This  section  fixes  priority  in  rights  of 
administration.  Wright  v.  Merrill,  26  Ida. 
8,  12;  140  Pac.  1101. 

Fourth  and  fifth  subdivisions,  in  con- 
nection with  the  partnership  clause,  ap- 
plied in  Miller  v.  Mitcham,  21  Ida.  741, 
743;  123  Pac.  141. 

Annotations  to  identical  statutory  pro- 
visions. Kerr's  Cyc.  Code  Civ.  Proc, 
§  1365. 

§  5355 

CROSS-REFERENCES 

Priorities  to  right  of  administration. 
See  ante,  §  5351. 

Inconsistent  section.   See  post,  §  5365. 

Annotations  to  corresponding  statutory 
provisions.  Kerr's  Cyc.  Code  Civ.  Proc, 
§  1369. 

§5363 

GRANTING  OF  LETTERS 

The  discretion  vested  in  the  probate 
court  under  §  5365,  post,  to  grant  letters 
of  administration,  ceases  to  be  a  discre- 
tion and  the  duty  becomes  absolute  when 
the  application  is  made  by  any  of  the 
class,  or  the  nominee  of  such  person, 
mentioned  in  §  5366,  post;  this  construc- 
tion in  no  way  affects  the  provisions  of 
this  section,  5363,  as,  under  this  latter 
section,  the  letters  of  administration 
must  be  granted  to  any  applicant,  though 
it  appears  that  there  are  other  persons 
having  better  rights  to  the  administra- 
tion, when  such  persons  fail  to  appear  and 
claim  the  issuing  of  letters  to  themselves; 
in  other  words,  the  letters  must  be 
granted  to  the  applicant,  unless  the  per- 
son who  has  a  better  right  thereto  ap- 
pears and  asks  for  letters,  or  nominates 
some  one  under  the  provisions  of  §  5366, 
post;  this  construction  harmonizes  the 
different  sections  of  the  statute  with  ref- 
erence to  letters  of  administration.  Es- 
tate of  Daggett,  15  Ida.  504,  513;  98  Pac. 
849. 

If  one  who  is  entitled  to  letters  of  ad- 
ministration fails  to  apply  for  them 
within  a  reasonable  time,  letters  should 
be  granted  to  any  qualified  applicant. 
Wright  v.  Merrill,  26  Ida.  8,  14;  140  Pac. 
1101. 


Letters  of  administration.  Church's 
New  Probate  Law  and  Practice,  pp.  364- 
394. 

§5365 

CROSS-REFERENCES 

Sections  to  be  construed  together.  See 
note  post,  §  5366. 

Nominee  of  non-resident  brother  has 
no  preferred  right  to  letters,  when.  See 
note,  ante,  §  5355. 

CONSTRUCTION  OF  SECTION 

The  latter  sentence  of  this  section  must 
necessarily  be  inoperative  so  long  as  the 
first  sentence  of  §  5355,  ante,  remains 
unrepealed,  as  that  sentence  declares  that 
no  person,  who  is  not  a  bona  fide  resident 
of  the  state,  is  competent  to  serve  as 
an  administrator.  Wright  v.  Merrill,  26 
Ida.  8,  13;  140  Pac.  1101. 

If  a  person,  who  is  entitled  to  admin- 
ister upon  an  estate,  files  a  written  appli- 
cation under  this  section  and  requests 
the  appointment  of  some  other  compe- 
tent person;  such  application  and  request 
are  addressed  to  the  discretion  of  the 
court;  the  statute  is  not  mandatory  upon 
the  court.  Estate  of  Daggett,  15  Ida,  504, 
508;   98  Pac.  849. 

HETEROGENEOUS  QUESTIONS 

One  who  is  not  within  the  line  of  suc- 
cession, can  be  appointed  to  administer 
upon  the  estate  of  an  intestate  only  on 
application  of  the  person  entitled;  and, 
by  revoking  the  application,  this  person 
may  prevent  the  appointment,  if  not 
actually  made  at  the  time.  McCormick  v. 
Brownell,  25  Ida.  11,  20;  136  Pac.  613. 

Annotations  to  statutory  provisions 
substantially  the  same  as  those  of  this 
section.  Kerr's  Cyc.  Code  Civ.  Proc, 
§  1379. 

§5366 

CROSS-REFERENCES 

Revocation  of  letters  of  administra- 
tion.   See  note  ante,  §  5365. 

CONSTRUCTION  OF  SECTION 

This  section  must  be  construed  in  view 
of,  and  in  connection  with,  §§  5351  and 
5365,  ante;  where  a  number  of  persons 
are  requesting  or  petitioning  the  appoint- 
ment of  strangers  or  persons  falling  under 
the  eleventh  subdivision  of  §  5351,  ante, 
and  one  only  of  the  persons  making  such 
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requests  or  petitions  falls  within  the 
classes  of  preferred  persons  under  this 
section,  5366,  and  the  first  five  subdivis- 
ions of  §  5351,  ante,  such  person  is  en- 
titled to  nominate  any  competent  person 
for  administrator,  and  it  is  the  duty  of 
the  court  to  appoint  the  person  so  nom- 
inated. Estate  of  Daggett,  15  Ida.  504, 
511;  98  Pac.  849. 

HETEROGENEOUS  QUESTIONS 

Letters  of  administration;  priority, 
right  to  nominate,  discretion  of  court,  etc. 
Church's  New  Probate  Law  and  Practice, 
pp.  364-394. 

§5371 

Amended.    Laws  of  1913,  p.  127. 

§  5440 

CROSS-REFERENCES 

Probate  homestead.  See  note  post, 
§  5441. 

§5441 

A  probate  homestead  is  one  to  be  cre- 
ated by  the  probate  court  out  of  real  prop- 
erty belonging  to  the  decedent,  which 
was  subject  to  a  homestead  at  the  time 
of  the  death  of  the  decedent,  and  which 
was  such  as  might  have  been  occupied  as 
a  home  at  the  time  of  the  decedent's 
death;  the  value  of  such  homestead  is 
not  to  exceed  five  thousand  dollars.  Es- 
tate of  McVay,  14  Ida.  56,  65;  93  Pac. 
28,  31. 

§5445 

Where  a  deceased  husband's  estate,  of 
value  less  than  $1500,  was  set  apart  for 
the  use  of  the  widow  and  children,  and 
the  widow  afterwards  mortgaged  all  of 
her  interest  in  the  property,  such  aliena- 
tion or  incumbrance  is  good  as  to  her  in- 
terest, but  is  subject  to  the  superior  and 
paramount  right  conferred  by  the  decree 
of  the  probate  court;  such  mortgage  can 
not,  in  any  way,  interfere  with  the  rights 
of  the  family  to  occupy  said  property  as 
a  home.  Booth  Mer.  Co.  v.  Murphy,  14 
Ida.  212,  222;    93  Pac.  777. 

§5460 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 
Waiver  or  tolling  of  the  statute  of  limi- 
tations or  of  non-claim,  by  personal  rep- 


resentative,   as    to    indebtedness    of    the 
estate.   L.  R.  A.  1915B,  1016. 

§5461 

CROSS-REFERENCES 

Acknowledgment,  by  administrator,  to 
take  case  out  of  statute  of  limitations. 
See  note  ante,  §  4078. 

CONSTRUCTION  OF  SECTION 

An  administrator  has  no  power,  either 
under  this  section  or  under  §§  5463,  5469, 
or  5471,  post,  to  waive  the  bar  of  the 
statute  of  limitations,  so  as  to  set  a  new 
date  for  the  statute  to  begin  to  run.  Dern 
v.  Olsen,  18  Ida.  358,  369;  Ann.  Cas. 
1912A,  1;  L.  R.  A.,  1915B,  1016;  110 
Pac.  164. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Waiver  or  tolling  of  the  statute  of  limi- 
tations or  of  non-claim,  by  personal  rep- 
resentative, as  to  indebtedness  of  the 
estate.   L.  R.  A.  1915B,  1016. 

§5463 

CROSS-REFERENCES 

Administrator  has  no  power  to  waive 
bar  of  statute  of  limitations.  See  note 
ante,  §  5461. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Waiver  or  tolling  of  the  statute  of  limi- 
tations or  of  non-claim,  by  personal  rep- 
resentative, as  to  indebtedness  of  the 
estate.   L.  R.  A.  1915B,  1016. 

§  5466 

CROSS-REFERENCES 

What  claims  must  be  filed.  See  note 
post,  §  5467. 

Statement  of  claims  against  estate.  See 
Rev.  Codes,  §  5482. 

Conclusiveness  of  settlement  of  final 
account  and  decree  of  final  distribution. 
See  note  post,  §  5600. 

HETEROGENEOUS  QUESTIONS 

Neglect  to  approve  a  claim,  within  the 
time  specified,  amounts  to  its  rejection. 
Miller  v.  Lewiston  Nat.  Bank,  18  Ida.  124, 
136;    108  Pac.  901. 

Where,  in  the  section  as  to  approval 
and  rejection  of  claims  against  the  estate 
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of  a  decedent,  it  is  said  that  "if  the  ex- 
ecutor or  administrator,  or  the  judge,  re- 
fuse or  neglect  to  indorse"  the  allowance 
or  rejection  for  ten  days  it  is  equivalent 
to  a  rejection,  the  word  "refuse"  implies 
action  upon  a  demand  made,  and  "neg- 
lect" implies  simply  a  negligent  failure  to 
perform ;  neither  word  can  apply  to  a  case 
where  a  necessary  extension  of  time  for 
considering  the  matter  is  agreed  upon  by 
the  parties,  or  a  promise  to  hold  the  mat- 
ter open  must  necessarily  be  inferred 
from  the  facts  and  circumstances.  Pow- 
ell-Sanders Co.  v.  Carssow,  28  Ida.  201; 
152  Pac.  1067. 

Annotations  to  like  statutory  provi- 
sions.   Kerr's  Cyc.  Code  Civ.  Proc,  §  1496. 

§5467 

CROSS-REFERENCES 

Contingent  and  disputed  claims.  See 
Rev.  Codes,  §  5611. 

Conclusiveness  of  settlement  of  ac- 
count.  See  post,  §  5602. 

Conclusiveness  of  settlement  of  final 
account,  and  decree  of  final  distribution. 
See  note  post,  §  5600. 

HETEROGENEOUS  QUESTIONS 

If  a  claim  is  presented  to  the  adminis- 
trator and  by  him  allowed,  and  is  after- 
ward presented  to  the  probate  judge  and 
by  him  allowed,  the  effect  of  such  allow- 
ance is  merely  to  rank  the  claim  among 
the  acknowledged  debts  of  the  estate  to 
be  paid  in  due  course  of  administration. 
Estate  of  Coryell,  16  Ida.  201,  213;  101 
Pac.  723. 

The  order  or  judgment  of  a  probate 
judge,  allowing  a  claim  against  an  estate 
upon  an  ex  parte  showing,  is  not  a  final 
order  or  judgment,  which  binds  or  affects 
the  heirs  of  such  estate,  who  have  not 
appeared,  objected  to,  or  contested  such 
claim.  Estate  of  Coryell,  16  Ida.  201,  213; 
101  Pac.  723. 

A  claim  that  has  been  rejected  by  the 
administrator  need  not  be  reported  by 
him  to,  or  filed  by  him  in,  the  probate 
court;  it  is  only  claims  that  have  been 
allowed  that  must  be  filed  in  the  probate 
court.  Chandler  v.  Probate  Court,  26  Ida. 
173,  178;    141  Pac.  635. 

Where  a  claim  against  an  estate  has 
been  allowed  by  the  administrator  and 
afterward    by    the    probate    judge,    after 


which  objections  and  exceptions  are  filed 
by  an  heir  of  such  estate,  the  probate 
judge  has  power  and  jurisdiction  to  set 
aside  his  former  allowance  of  such  claim, 
and  to  hear  and  determine  the  objections 
and  exceptions  filed.  Estate  of  Coryell,  16 
Ida.  201,  215;    101  Pac.  723. 

Annotations  to  like  statutory  provi- 
sions.   Kerr's  Cyc.  Code  Civ.  Proc,  §  1497. 

§5468 

CROSS-REFERENCES 

Allowance  or  rejection  of  claims.  See 
Rev.  Codes,  §  5466. 

Claims'to  be  presented  before  suit.  See 
Rev.  Codes,   §  5470. 

What  claims  must  be  filed.  See  note 
ante,  §  5467. 

Conclusiveness  of  settlement  of  final 
account  and  decree  of  final  distribution. 
See  note  post,  §  5600. 

HETEROGENEOUS  QUESTIONS 

The  presentation  of  a  claim  against  an 
estate  in  no  way  changes  the  nature  of 
the  demand  nor  the  form  in  which  the 
action  must  be  brought;  when  brought, 
it  must  be  upon  the  original  claim.  Idaho 
Trust  Co.  v.  Miller,  16  Ida.  308,  312;  102 
Pac.  360. 

The  "proper  court"  is  the  one  that  has 
jurisdiction,  under  the  constitution  and 
laws  of  this  state,  to  hear  and  determine 
a  civil  action  for  the  recovery  of  the  debt 
sued  on;  and,  if  the  amount  claimed  is 
within  the  jurisdiction  of  a  justice's  or 
probate  court,  an  action  on  the  rejected 
claim  may  be  brought  therein;  if  it  is 
not,  the  action  must  be  brought  in  the 
proper  district  court.  Idaho  Trust  Co.  v. 
Miller,  16  Ida.  308,  311;    102  Pac.  360. 

Annotations  to  same  statutory  provi- 
sions.  Kerr's  Cyc.  Code.  Civ.  Proc,  §  1498. 

§5469 

CROSS-REFERENCES 

Administrator  has  no  power  to  waive 
bar  of  statute  of  limitations.  See  note 
ante,  §  5461. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Waiver  of  statute  of  limitations  by  per- 
sonal representative.    Ann.  Cas.  1912A,  6. 

Waiver  or  tolling  of  the  statute  of  limi- 
tations or  of  non-claim,  by  personal  rep- 
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resentative,    as    to    indebtedness    of   the 
estate.   L.  R.  A.  1915B,  1016. 

§5470 

CROSS-REFERENCES 

Jurisdiction  of  suit  on  rejected  claim. 
See  note  ante,  §  5468. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Waiver  or  tolling  of  the  statute  of  limi- 
tations or  of  non-claim,  by  personal  rep- 
resentative, as  to  indebtedness  of  the 
estate.   L.  R.  A.  1915B,  1016. 

Annotations  to  similar  statutory  provi- 
sions.  Kerr's  Cyc.  Code  Civ.  Proc,  §  1500. 

§5471 

CROSS-REFERENCES 
Administrator  has  no  power  to  waive 


bar  of  statute  of  limitations, 
post,  §  5461. 


See  note 


AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Waiver  of  statute  of  limitations  by  per- 
sonal representative.    Ann.  Cas.  1912A,  6. 

Waiver  or  tolling  of  the  statute  of  limi- 
tations or  of  non-claim,  by  personal  rep- 
resentative, as  to  indebtedness  of  the 
estate.    L.  R.  A.  1915B,  1016. 

§5474 

CROSS-REFERENCES 

Conclusiveness  of  settlement.  See  post, 
§  5602. 

HETEROGENEOUS  QUESTIONS 

If  an  administrator's  account  is  not  ap- 
proved in  toto;  if  claims  listed  in  such 
account  are  rejected  upon  the  objection 
and  protest  of  heirs  or  creditors  of  said 
estate;  if  such  matter  is  thereafter  ap- 
pealed to  the  district  court  and  is  there 
litigated  and  tried;  and  if  a  judgment  is 
rendered  in  favor  of  the  claimant;  such 
judgment  establishes  the  claim  in  the 
same  manner  as  if  it  had  been  allowed 
by  the  executor  or  administrator  and  the 
probate  judge;  and  the  judgment  must  be 
in  the  form  prescribed  by  this  section. 
Miller  v.  Lewiston  Nat.  Bank,  18  Ida.  124, 
141;    108  Pac.  901. 

A  claim  against  a  decedent's  estate,  by 
passing  to  judgment,  becomes  an  ac- 
knowledged debt  of  the  estate,  to  be  paid 
in  due  course   of  administration.    Miller 


V.  Lewiston  Nat.  Bank,  18  Ida.  124,  142; 

108  Pac.  901. 

A  judgment  against  an  executor  or  ad- 
ministrator, on  a  claim  for  money  owed 
by  the  estate,  only  establishes  the  claim 
as  though  allowed,  and  the  judgment  must 
be  that  the  executor  or  administrator  pay 
the  amount  in  due  course  of  administra- 
tion. McElroy  v.  Whitney,  24  Ida.  210, 
213;    133  Pac.  118. 

§5482 

CROSS-REFERENCES 

Allowance  or  rejection  of  claims.  See 
Rev.  Codes,  §  5466. 

§§  5504-5506 

Amended.    Laws  of  1915,  p.  241. 

§§  5510,  5511 

Amended.    Laws  of  1915,  p.  241. 

§5513 
Amended.    Laws  of  1915,  p.  241. 

§5520 

HETEROGENEOUS  QUESTIONS 

"Discretion"  means  a  legal  discretion. 
McGregor  v.  Jensen,  18  Ida.  320,  325;  109 
Pac.  729. 

"Disproportionate  to  the  value"  means 
disproportionate  to  the  value  at  the  time 
the  bid  was  made.  McGregor  v.  Jensen, 
18  Ida.  320,  326;    109  Pac.  729. 

CROSS-REFERENCES 

Annotations  to  identical  statutory  pro- 
visions. Kerr's  Cyc.  Code  Civ.  Proc, 
§  1552. 

§5521 

OBJECTIONS 

Objections  may  be  made  to  the  con- 
firmation of  the  sale  by  any  one  inter- 
ested.   McGregor  v.  Jensen,  18  Ida.  320; 

109  Pac.  729. 

The  mere  filing  of  objections  does  not 
amount  to  anything  unless  they  are  sup- 
ported by  evidence.  Estate  of  Christen- 
sen,  15  Ida.  692,  697;    99  Pac.  829. 

When  written  objections  are  filed,  the 
return  to  the  order  of  sale  and  the  ob- 
jections made  thereto  constitute  the  is- 
sues to  be  tried  and  determined  by  the 
probate  court.  Estate  of  Christensen,  15 
Ida.  692,  695;    99  Pac.  829. 
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§5522 

CROSS-REFERENCES 

Appeal  from  probate  to  district  court  in 
probate  matters.  See  Rev.  Codes,  §§  4831- 
4836. 

Issues  to  be  tried,  when  objections  are 
made.  Estate  of  Christensen,  15  Ida.  692, 
695;    99  Pac.  829. 

OBJECTIONS 

If  objections  are  made  to  the  confirma- 
tion of  the  sale  and,  on  a  hearing,  it  ap- 
pears to  the  probate  court  that  the  sale 
was  fair,  and  that  the  sum  bid  was  a  rea- 
sonable and  fair  value  for  the  property 
sold,  it  is  the  duty  of  the  probate  court  to 
confirm  the  sale;  and,  where  the  case  has 
been  tried  anew,  on  its  appeal  to  the  dis- 
trict court,  it  is  equally  the  duty  of  that 
court  to  confirm  the  sale,  where  the  same 
elements  of  fairness  appear.  McGregor 
v.  Jensen,  18  Ida.  320;    109  Pac.  729. 

§5543 

A  deed  by  the  heir  to  the  wife  of  the 
administrator,  the  subject  matter  being 
part  of  the  estate  in  course  of  adminis- 
tration, is  voidable,  if  not  absolutely  void. 
In  re  Blackinton's  Estate;  Woodward  v. 
Utter,  —  Ida.  — ;   158  Pac.  492. 

§5554 

The  surviving  partner  must  settle  the 
business  and  affairs  of  the  partnership 
without  delay,  and  account  to  the  execu- 
tor or  administrator  of  the  estate  of  the 
deceased  partner,  paying  over  to  him 
such  balance  as  may,  from  time  to  time, 
be  payable.  Jones  v.  Marshall,  24  Ida.  678, 
682;  135  Pac.  841. 

§  5598 

CROSS-REFERENCES 

Notice  of  settlement  of  administrator's 
account.    See  note  post,  §  5600. 

Exceptions  to  settlement.  See  note 
post,  §  5600. 

Conclusiveness  of  settlement  of  final 
account,  and  decree  of  final  distribution. 
See  note  post,  §  5600. 

§5599 

CROSS-REFERENCES 

Conclusiveness  of  settlement  of  final 
account  and  decree  of  final  distribution. 
See  note  post,  §  5600. 


§5600 

CROSS-REFERENCES 

Contingent    and    disputed    claims. 
Rev.  Codes,  §  5611. 


See 


Conclusiveness  of  settlement.  See  post, 
§5602. 

HETEROGENEOUS  QUESTIONS 

In  view  of  §§  5466,  5467,  5468,  5593, 
5598,  5599,  and  of  this  section,  where  a 
party's  claim  against  a  decedent's  estate 
has  been  rejected  by  operation  of  law, 
and  he  has  had  the  proper  statutory  no- 
tice to  appear  in  the  probate  court,  file 
his  exceptions  in  writing,  and  contest  the 
final  settlement  of  the  administrator's 
account,  and  the  final  distribution  of  the 
estate,  and  he  fails  to  do  so,  he  can  not 
have  the  order  settling  the  final  account, 
and  the  decree  of  final  distribution,  set 
aside,  under  §  4229,  ante,  because  of  his 
"excusable  neglect,"  or  otherwise;  on  the 
contrary,  he  is  guilty  of  laches,  and  the 
settlement  and  decree  are  conclusive  as 
to  him.  Chandler  v.  Probate  Court,  26 
Ida.  173;  178;  141  Pac.  635. 

If  exceptions  and  objections  are  filed 
to  the  allowance  of  a  claim  against  an 
estate,  in  the  manner  directed  by  statute, 
the  issue  thus  presented  should  be  heard 
and  tried  by  the  probate  judge,  and,  until 
heard  and  tried,  is  pending  in  such  court. 
Estate  of  Coryell,  16  Ida.  201,  215;  101 
Pac.  723. 

Where  there  has  been  a  postponement 
of  the  hearing  on  the  administrator's  re- 
port and  account,  it  is  the  duty  of  the 
court,  at  the  time  to  which  the  postpone- 
ment has  been  made,  to  try  and  deter- 
mine the  issues  of  law  and  fact  presented 
by  such  report  and  account.  Kent  v.  Dal- 
rymple,  23  Ida.  694,  704;    132  Pac.  301. 

Annotations  to  identical  statutory  pro- 
visions. Kerr's  Cyc.  Code  Civ.  Proc, 
§  1635. 

§5601 

CROSS-REFERENCES 

Conclusiveness  of  settlement.  See  post, 
§  5602. 

§5602 

CROSS-REFERENCES 

Effect  of  allowance  and  approval  of 
claim.   See  note  ante,  §  5467. 
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Effect  of  failure  to  except  to  final  ac- 
count.   See  note  ante,  §  5600. 

Effect  of  judgment  on  claim.    See  ante, 

§  5474. 

What  matters  may  be  contested.  See 
Rev.  Codes,  §  5601. 

Appealable  orders  or  judgments  in  pro- 
bate matters.    See  Rev.  Codes,  §  4831. 

HETEROGENEOUS  QUESTIONS 

The  statutes  of  this  state,  give  an  heir 
the  right  to  appear  and  contest  a  claim, 
after  its  allowance  by  the  administrator 
and  the  probate  judge,  and  such  heir  is 
not  concluded  by  the  order  or  judgment 
of  allowance  made  in  the  first  instance. 
Estate  of  Coryell,  16  Ida.  201,  215;  101 
Pac.  723. 

Where  claims  against  a  decedent's  es- 
tate have  been  presented  to  the  adminis- 
trator and  approved  by  the  probate  judge; 
where  the  administrator  has  rendered  an 
account  as  to  all  claims  except  those  re- 
served for  future  consideration;  and 
where  it  has  come  on  for  hearing;  every- 
thing contained  in  such  account,  includ- 
ing the  listed  claims,  also  comes  on  for 
hearing;  and,  when  an  order  is  entered 
approving  the  account,  such  order  ap- 
proves everything  contained  in  the  ac- 
count; hence,  where  the  account  contains 
listed  claims,  and  no  appeal  is  taken 
from  the  order  of  approval,  such  order  is 
final  and  conclusive  as  to  such  claims. 
Miller  v.  Lewiston  Nat.  Bank,  18  Ida.  124, 
136,  141;  108  Pac.  901. 

Annotations  to  statutory  provisions,  the 
same  in  part.   Kerr's  Cyc.  Code  Civ.  Proc, 

§  1637. 

§5621 

The  failure  to  give  a  bond  under  this 
section  and  §  5624,  post,  does  not  render 
a  decree  of  partial  distribution  void,  where 
the  creditors  are  not  complaining  and 
could  not  possibly  be  injured.  Wilson  v. 
Linder,  18  Ida.  438,  448;  138  Am.  St.  Rep. 
213;  110  Pac.  274. 

§5624 

CROSS-REFERENCES 

Effect  of  failure  to  give  bond.  See  note 
ante,  §  5621. 

§5628 

CROSS-REFERENCES 

County  in  which  probate  proceedings 
must  be  had.    See  Rev.  Codes,  §  5290. 


Priorities  in  right  of  administration. 
See  Rev.  Codes,  §  5351. 

HETEROGENEOUS  QUESTIONS 

If  a  person  dies  testate,  leaving  per- 
sonalty in  another  state  and  realty  in 
this  state,  administration  here  must  be 
confined  to  the  realty.  Chandler  v.  Pro- 
bate Court,  26  Ida.  173,  180;  141  Pac.  635. 

The  statutory  provision  relating  to  the 
descent  of  community  property,  must  be 
read  in  connection  with  other  sections 
relating  to  descent,  one  of  which  provides 
for  ancillary  administration  where  the 
property  is  part  of  the  estate  of  a  person 
dying  a  non-resident;  the  general  rule 
prevails  here  that  the  succession  to,  and 
disposition  of,  and  distribution  of,  per- 
sonal property  is  controlled  by  the  law 
of  the  domicile  of  the  owner,  or  intestate, 
at  the  time  of  his  death,  without  regard 
to  where  the  property  is  located  or  where 
the  owner  died.     Vansickle  v.  Hazeltine, 

—  Ida.  — ;  158  Pac.  326. 

§5634 

Persons  who  obtain  conveyances  from 
heirs  before  the  estate  is  settled  are  re- 
quired to  establish  their  rights  in  a  court 
of  equity  if  the  conveyances  are  ques- 
tioned in  the  probate  court.  In  re  Black- 
inton's  Estate;  Woodward  v.  Utter,  — 
Ida.  — ;   158  Pac.  492. 

§5650 

This  section  furnishes  the  proper  rem- 
edy when  other  property  of  the  deceased 
is  discovered;  the  existence  of  such  prop- 
erty does  not  justify  the  setting  aside  of 
a  final  decree  of  distribution.  Chandler 
v.  Probate  Court,  26  Ida.  173,  180;  141 
Pac.  635. 

§5664 

CROSS-REFERENCES 

Probate  practice.    See  note  post,  §  5715. 

§5665 

The  words  "this  title"  (title  x),  in  this 
section,  embrace  probate  proceedings,  and 
this  section  makes  section  4933a,  ante, 
applicable  to  probate  proceedings.  In  re 
Blackinton's  Estate;   Woodward  v.  Utter, 

—  Ida.  — ;   158  Pac.  492. 

§5667 

CROSS-REFERENCES 

Trial  by  jury.   See  post,  §  5668. 
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§5668 

When  issues,  triable  by  a  jury,  are 
joined  in  the  probate  court,  and  no  de- 
mand for  a  jury  is  made,  the  court  will 
try  such  issues;  but,  if  a  jury  is  demanded 
and  the  court  is  of  the  opinion  that  the 
issues  are  not  sufficiently  made,  he  is 
directed  by  this  section  to  settle,  frame, 
and  submit  them,  with  the  evidence,  to 
the  jury.  Miller  v.  Kettenbach,  18  Ida. 
253,  262;  138  Am.  St.  Rep.  192;  109  Pac. 
503. 

§5669 

CROSS-REFERENCES 

Appellate  jurisdiction  of  district  court 
in  probate  matters.    See  note  ante,  §  4836. 

The  attorney  appointed  by  the  probate 
court,  as  guardian  ad  litem  for  an  infant 
party  to  proceedings  pending  in  that 
court,  is  compensated  for  his  services  by 
a  fee  fixed  by  the  court  alone,  a  jury  hav- 
ing no  part  in  the  matter.  Fraser  v. 
Davis,  —  Ida.  — ;  158  Pac.  233.  Former 
opinion,  —  Ida.  — ;   156  Pac.  913. 

§5700 

CROSS-REFERENCES 

Succession  by  alien.  See  note  post, 
§  5715. 

§5701 

CROSS-REFERENCES 

Who  takes  property  of  intestate.  See 
note  post,  §  5715. 

§5702 

HETEROGENEOUS  QUESTIONS 

In  the  case  of  property  that  was  the 
separate  estate  of  the  intestate  this  sec- 
tion makes  the  heirs  to  be  the  wife  and 
children;  but,  in  the  case  of  its  having 
been  community  property,  section  5713, 
post,  makes  the  wife  to  be  the  sole  heir. 
Powell  v.  Powell,  22  Ida.  531,  535;  126 
Pac.  1058. 

§5705 

Degrees  of  kindred  are  computed  ac- 
cording to  the  rules  of  the  civil  law;  and 
these  rules  are  applicable  to  the  anti- 
nepotism  act.  Barton  v.  Alexander,  27 
Ida.  286;  148  Pac.  471. 

§5713 
Amended.    Laws  of  1911,  p.  29. 


CROSS-REFERENCES 

Devolution  of  community  property.  See 
Rev.  Codes,  §  5713. 

Descent  of  local  community  property  of 
deceased  non-resident.  See  note  ante, 
§  5628. 

What  is  community  property.  See  ante, 
§  2680. 

Husband's  control  of  community  prop- 
erty.   See  ante,   §  2686. 

Liability  of  wife's  interest  in  community 
property  to  inheritance  tax.  See  note 
ante,  §  1873. 

HETEROGENEOUS  QUESTIONS 

This  section  does  not  establish  a  rule 
contrary  to  the  general  law.  Vansickle 
v.  Hazeltine,  —  Ida.  — ;  158  Pac.  326. 

The  one-half  interest  which  the  wife 
receives  from  the  community  property, 
upon  the  death  of  her  husband,  comes 
to  her  in  her  own  right  by  reason  of  the 
death  of  the  community  agent  and  her 
survival  of  the  dissolution  of  the  com- 
munity partnership.  Kohny  v.  Dunbar,  21 
Ida.  258,  256;  Ann.  Cas.  1913D,  492;  39 
L.  R.  A.,  N.  S.,  1107;   121  Pac.  544. 

§5715 

HETEROGENEOUS  QUESTIONS 

The  statute  provides  that  an  alien,  who 
at  common  law  had  no  inheritable  blood, 
may  take  by  succession  as  a  citizen  of 
Idaho,  but  that  a  non-resident  alien  must 
appear  and  claim  within  five  years  after 
the  death  of  the  person  whose  estate  is 
concerned.  Connolly  v.  Reed,  22  Ida.  29, 
36;  125  Pac.  213. 

Escheat  takes  place  only  in  cases  in 
which  no  heir  comes  forward  to  make  his 
claim  to  the  succession;  and  non-resi- 
dence or  alienage  is  no  bar  to  such  claim, 
provided  the  person  concerned  is  diligent 
in  asserting  his  right  after  having  due 
notice  of  it.  Connolly  v.  Probate  Court, 
25  Ida.  35,  51;   136  Pac.  205. 

For  annotations  to  similar  statutory 
provision.     See    Kerr's    Cyc.    Civ.    Code, 

§672. 

§5716 

CROSS-REFERENCES 

Alien's  right  of  succession.  See  note 
ante,  §  5715. 
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Non-claiming  alien  heir.  See  note  ante, 
§  5715. 

§5717 

CROSS-REFERENCES 

Alien  heir  making  claim.  See  note  ante, 
§  5715. 

§5728 

Amended.    Laws  of  1915,  p.  69. 

§5770 

CROSS-REFERENCES 

Parents  entitled  to  guardianship.  See 
post,  §  5774. 

POWER  TO  APPOINT 

The  power  of  the  court  to  appoint  a 
guardian  is  limited  to  cases  "of  minors 
who  have  no  guardian  legally  appointed 
by  will  or  deed."  In  re  Guardianship  of 
Crocheron;  Crocheron  v.  Babington,  16 
Ida.  441,  453;  33  L.  R.  A.,  N.  S.,  868;  101 
Pac.  741. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Right  of  parent  to  appointment  as  guar- 
dian of  minor  child.  33  L.  R.  A.,  N.  S., 
868. 

§5774 

CROSS-REFERENCES 

Appointment  of  guardians.  See  ante, 
§  5770. 

Father's  right  to  custody  of  minor.  See 
Rev.  Codes,  §  2698. 

Mother's  right  to  custody  of  minor.  See 
Rev.  Codes,  §  2698. 

Conviction  for  child  stealing  reversed. 
See  note  post,  §  6800. 

HETEROGENEOUS  QUESTIONS 

The  father  of  minor  children  is  entitled 
to  their  guardianship,  if  he  is  competent 
to  transact  his  own  business  and  is  not 
otherwise  unsuitable  for  that  trust.  In  re 
Guardianship  of  Crocheron;  Crocheron  v. 
Babington,  16  Ida.  441,  445;  33  L.  R.  A., 
N.  S.,  868;  101  Pac.  741. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Right  of  parent  to  appointment  as  guar- 
dian of  minor  child.  33  L.  R.  A.,  N.  S., 
868. 


§5875 

CROSS-REFERENCES 

Distinction  between  insolvent  law  and 
assignment  statute.   See  note  post,  §  5884. 

CONSTRUCTION  OF  SECTION 

Sections  5875-5932,  containing  complete 
proceedings  in  insolvency,  were  sus- 
pended and  superseded  by  the  national 
bankruptcy  law  of  1898.  Capital  Lumber 
Co.  v.  Saunders,  26  Ida.  408,  418;  143  Pac. 
1178;  Idaho  Hardware  &  P.  Co.  v.  Saun- 
ders, 26  Ida.  424;  143  Pac.  1183. 

§5884 

CROSS-REFERENCES 

Transfers  in  fraud  of  creditors.  See 
ante,  §  3169. 

What  relates  back  to  this  section.  See 
note  post,  §  5932. 

HETEROGENEOUS  QUESTIONS 

This  is  the  only  part  of  the  insolvency 
act  that  provides  for  the  assignment  of 
a  debtor's  property.  Capital  Lumber  Co. 
v.  Saunders,  26  Ida.  408,  421;  143  Pac. 
1178;  Idaho  Hardware  &  P.  Co.  v.  Saun- 
ders, 26  Ida.  424;  143  Pac.  1183. 

There  is  a  clear  distinction  between  a 
state  insolvency  statute  and  a  statute 
permitting  and  regulating  general  assign- 
ments for  the  benefit  of  creditors.  Capital 
Lumber  Co.  v.  Saunders,  26  Ida.  408,  420; 
143  Pac.  1178;  Idaho  Hardware  &  P.  Co. 
v.  Saunders,  26  Ida.  424;  143  Pac.  1183. 

While  proceedings  under  state  insol- 
vency laws  are  suspended  and  super- 
seded by  the  national  bankruptcy  law, 
whether  proceedings  in  bankruptcy  fol- 
low or  not,  proceedings  under  a  state  as- 
signment law  for  the  benefit  of  creditors, 
or  under  the  common-law  deed  of  assign- 
ment, are  not  void  or  voidable,  unless 
proceedings  in  bankruptcy  are  subse- 
quently instituted.  Capital  Lumber  Co.  v. 
Saunders,  26  Ida.  408,  420;  143  Pac.  1178; 
Idaho  Hardware  &  P.  Co.  v.  Saunders,  26 
Ida.  424;  143  Pac.  1183. 

§5903 

CROSS-REFERENCES 

Suit  by  receiver  of  insolvent  corpora- 
tion.   See  notes  ante,  §§  2745  and  2976. 

§5911 

A  bank  depositor  becomes,  in  the  event 
of  the  bank's  insolvency,  a  preferred  cred- 
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itor,  and  the  receiver  is  to  treat  him  as 
such  in  conducting  the  liquidation;  how- 
ever,  if  he  has  been  given  collateral  se- 
curity for  his  deposit,  he  comes  within 
this  provision  of  the  general  insolvency 
Law,  whereby  a  secured  creditor  can  only 
prove  for  the  balance  after  deducting  the 
proceeds  or  value  of  the  collateral,  he 
having  the  right  to  sell,  or  to  take  into 
account  its  value,  as  he  may  choose. 
Blackman  v.  Pettengill,  25  Ida.  307,  321; 
137  Pac.  182. 

§  5932 

CONSTRUCTION  OF  SECTION 

This  section  relates  back  to  §  5884,  ante, 
and  is  a  necessary  part  of  the  state  in- 
solvency law,  which  was  suspended  by 
the  national  bankruptcy  act.  Capital  Lum- 
ber Co.  v.  Saunders,  26  Ida.  408,  421;  143 
Pac.  1178;  Idaho  Hardware  &  P.  Co.  v. 
Saunders,  26  Ida.  424;  143  Pac.  1183. 

HETEROGENEOUS  QUESTIONS 

An  insolvent  debtor  has  the  right  to 
prefer  one  or  more  creditors  over  others; 
and  such  a  preference,  in  the  absence  of 
fraud,  is  perfectly  valid  as  against  such 
other  creditors.  Capital  Lumber  Co.  v. 
Saunders,  26  Ida.  408,  416;  143  Pac.  1178; 
Idaho  Hardware  &  P.  Co.  v.  Saunders,  26 
Ida.  424;  143  Pac.  1183. 

If  deeds  in  controversy  are  mortgages, 
it  follows  that  they  are  not  assignments 
within  the  meaning  of  this  section;  they 
can  not  be  both  mortgages  and  assign- 
ments at  the  same  time.  Capital  Lumber 
Co.  v.  Saunders,  26  Ida.  408,  418;  143  Pac. 
1178;  Idaho  Hardware  &  P.  Co.  v.  Saund- 
ers, 26  Ida.  424;    143  Pac.  1183. 

§5950 

CROSS-REFERENCES 

Judicial  notice  that  city  named  is  in 
the  state.    See  note  ante,  §  5115. 

HETEROGENEOUS    QUESTIONS 

The  courts  will  take  judicial  notice  of 
the  legislative  journals  of  each  house, 
in  passing  upon  legislation.  Peavy  v. 
McCombs,  26  Ida.  143,  150;  140  Pac.  965. 

Under  the  second  subdivision  of  this 
section,  courts  will  take  judicial  notice  as 
to  whether  the  local  option  statute  is  in 
force  in  any  particular  county,  and  will 
advise  the  jury  accordingly  in  a  prosecu- 
tion for  the  violation  of  such  statute. 
State  v.  Schmitz,  19  Ida.  566;   114  Pac.  1. 


Judicial  notice  will  be  taken  that  all 
townships  in  Nez  Perce  County  are  situ- 
ated north  of  the  base  line.  Armstrong  v. 
Jarron,  21  Ida.  747,  769;  125  Pac.  170. 

Under  the  provision  here,  that  courts 
take  judicial  notice  of,  among  other 
things,  "the  laws  of  nature,"  judicial  no- 
tice is  to  be  taken  of  the  fact  that  water 
seeks  its  level;  and  a  court  told  by  a 
witness  that  it  does  otherwise,  in  any 
particular  instance,  will  not  believe  the 
witness.  Petajaniemi  v.  Washington  etc. 
Co.,  22  Ida.  20,  26;  124  Pac.  783. 

The  court  does  not  take  judicial  no- 
tice of  Chinese  words  and  phrases.  State 
v.  Moon,  20  Ida.  202,  214;  Ann.  Cas.  1913A, 
724;  117  Pac.  757. 

§5958 

HETEROGENEOUS    QUESTIONS 

It  is  to  be  implied  from  the  statute  that 
a  physician  can  not  be  examined  as  a 
witness  so  as  to  invite  a  disclosure  of 
information,  in  respect  to  his  patient,  ac- 
quired as  a  physician,  and  in  no  other 
capacity,  unless  the  patient  consents. 
Jones  v.  City  of  Caldwell,  23  Ida.  467,  470; 
130  Pac.  995. 

If  an  attorney,  who  is  a  witness,  declines 
to  answer  a  question,  or  to  produce  let- 
ters or  documents,  on  the  ground  that 
the  same  are  privileged  under  this  sec- 
tion, he  must  assume  the  burden  of  show- 
ing sufficient  facts  and  circumstances  to 
establish  the  general  privileged  character 
of  the  communications  or  documents.  In 
re  Niday,  15  Ida.  559,  563;  98  Pac.  845. 

In  a  suit  by  a  woman  against  a  city 
for  personal  injuries,  the  calling  of  one 
of  her  physicians  by  the  plaintiff  is  not 
a  waiver  of  her  privilege  as  to  another 
physician,  who  had  attended  her.  Jones 
v.  City  of  Caldwell,  20  Ida.  5,  17;  48  L.  R. 
A.,  N.  S.,  119;   116  Pac.  110. 

The  fourth  subdivision  of  this  section 
can  not  be  evaded  by  calling  the  physician 
as  an  expert  and  permitting  him  to  base 
his  opinions  on  information  acquired 
while  attending  the  patient.  Jones  v.  City 
of  Caldwell,  20  Ida.  5,  16;  48  L.  R.  A., 
N.  S.,  119;  116  Pac.  110. 

§  5969 

Applied  in  Moore  v.  Pooley,  17  Ida.  57; 
104  Pac.  898. 
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In  the  absence  of  proof  to  the  contrary, 
the  court  will  assume  that  the  same  law 
prevails  in  a  sister  state  as  that  which 
prevails  here.  Moore  v.  Pooley,  17  Ida. 
57,  61;  104  Pac.  898;  Maloney  v.  Win- 
ston Bros.  Co.,  18  Ida.  740,  757,  763;  47 
L.  R.  A.,  N.  S.,  634;   111  Pac.  1080,  1086. 

§5979 

The  clerk  of  the  board  of  county  com- 
missioners is  required,  by  §  1915,  ante,  to 
enter  an  order  of  the  board  calling  a 
special  session;  and  the  record  copy  of  it 
becomes,  under  this  section,  5979,  prima 
facie  evidence  of  the  facts  stated  in  such 
order.  Black  Canyon  Irr.  Dist.  v.  Marple, 
19  Ida.  176,  180;  112  Pac.  766. 

§  5980 

CROSS-REFERENCES 

Certification  of  foreign  judgment.  See 
note  post,  §  5981. 

§5981 

What  certification  of  foreign  judgment 
is  in  substantial  conformity  with  the 
statute.  Nadel  v.  Campbell,  18  Ida.  335, 
340;   110  Pac.  262. 

§5983 

Where  a  person  made  his  homestead 
entry  and  the  land  office  issued  a  cer- 
tificate to  him,  and  the  government,  by  a 
decision  duly  rendered,  recognized  the 
validity  of  the  entry,  the  courts  will  be 
governed  by  that  decision  and  regard  the 
holder  of  the  certificate  as  having  prima 
facie  an  inchoate  right  and  title  to  the 
land.  Fall  Creek  Sheep  Co.  v.  Walton,  24 
Ida.  760,  768;  Ann.  Cas.  1915C,  1252;  136 
Pac.  438. 

§  5999 

CROSS-REFERENCES 

Records  of  corporation  as  evidence.  See 
note  ante,  §  2775. 

In  a  suit  by  the  receiver  of  a  corpora- 
tion against  former  directors  to  recover 
money  alleged  to  have  been  paid,  as  a 
dividend,  out  of  the  capital  stock  instead 
of  the  surplus,  an  accountant  can  not 
be  produced  to  give  his  conclusions  from 
an  examination  of  the  books,  in  lieu  of 
producing  the  books  themselves,  on  no 
better  ground  than  that  these  have, 
through  carelessness,  been  misplaced  and 
dispersed  so  as  not  to  be  accessible  for 


production.     Stolz  v.   Scott,  28   Ida.  417; 
154  Pac.   982. 

§6000 

New  section  added.    Laws  of  1915,  p.  335. 

§6007 

CROSS-REFERENCES 

Construction  of  section.  See  note  to 
§  6008,  post. 

Security  as  test  of  chattel  mortgage. 
See  note  ante,  §  3392. 

CONSTRUCTION  OF  SECTION 

To  comply  with  this  section,  the  writing 
must  state  the  contract  with  such  cer- 
tainty that  its  essentials  will  be  known 
from  the  memorandum  itself  or  by  refer- 
ence contained  in  it  to  some  other  writ- 
ing, without  recourse  to  parol  evidence. 
Thompson  v.  Burns,  15  Ida.  572,  598;  99 
Pac.  111. 

In  view  of  this  section  and  of  §  6008, 
post,  one  who  has  paid  the  full  purchase 
price  for  a  one-seventh  interest  in  a 
mining  claim,  or  for  such  an  interest  in 
the  net  proceeds  arising  from  the  working 
or  sale  thereof,  is  entitled  to  recover  such 
payment,  where  the  claim  has  been  sold, 
though  the  contract  between  the  parties 
was  verbal;  there  having  been  full  per- 
formance, the  other  party  will  not  be 
permitted  to  retain  the  purchase  price  for 
the  entire  claim  and  also  that  for  the 
one-seventh  interest.  Coughanour  v.  Gray- 
son, 19  Ida.  255,  267;  113  Pac.  724. 

EQUITY 

A  court  of  equity  will  not  make  per- 
petual a  parol  license  for  a  right  of  way 
for  a  ditch  over  land,  where  the  party 
invoking  its  aid  has  not  parted  with  any 
consideration  or  property,  where  no  irrep- 
arable damage  has  been  suffered,  where 
no  fraud  has  been  inflicted  upon  him,  and 
where  he  is  in  statu  quo  at  the  time  of 
the  commencement  of  his  action.  Mc- 
Reynolds  v.  Harrigfeld,  26  Ida.  26,  34;  140 
Pac.  1096. 

Courts  of  equity  have  no  power  or  juris- 
diction to  construct  or  reconstruct  an 
executory  contract  for  the  parties,  or  to 
insert  therein  a  new  and  essential  ele- 
ment or  matter  that  is  required  by  the 
statute  of  frauds  to  be  reduced  to  writing 
in  order  to  make  the  contract  valid  and 
binding.  Allen  v.  Kitchen,  16  Ida.  133, 
148;  18  Ann.  Cas.  914;  100  Pac.  1052. 
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Courts  of  equity  have  power  and  juris- 
diction to  so  reform  an  executory  con- 
tract that  is  valid  and  binding  on  its 
face  as  to  relieve  it  of  any  statement,  dec- 
laration, or  description  that  has  been  in- 
serted therein,  through  fraud,  deception, 
or  mutual  mistake,  and  to  make  its  state- 
ments speak  the  truth  as  it  was  intended 
to  insert  it  in  the  instrument.  Allen  v. 
Kitchen,  16  Ida.  133,  148;  18  Ann.  Cas. 
914;  100  Pac.  1052. 

HETEROGENEOUS  QUESTIONS 

Applied  in  Thompson  v.  Burns,  15  Ida. 
572,  597;  99  Pac.  111. 

Where  an  agency  to  sell  land  is  denied, 
it  becomes  necessary  to  show  such  agency 
by  an  instrument  in  writing,  subscribed 
by  the  owner  of  the  land.  Thompson  v. 
Burns,  15  Ida.  572,  601;  99  Pac.  111. 

A  right  of  way  for  a  ditch  over  land 
is  an  easement  or  interest  in  real  prop- 
erty, which,  under  this  section,  can  be 
created  only  by  operation  of  law,  or  a 
conveyance  or  other  instrument  in  writ- 
ing, subscribed  by  the  party  granting 
such  easement  or  right  of  way.  McRey- 
nolds  v.  Harrigfeld,  26  Ida.  26,  34;  140 
Pac.  1096. 

Where  a  part  of  the  description  of  land, 
in  a  contract  for  the  sale  of  the  land,  has 
been  omitted,  and  the  description  is  there- 
fore insufficient  and  void,  the  contract 
can  not  be  so  reformed  by  a  court  of 
equity  as  to  make  a  good  and  complete 
description;  it  can  not  add  to  or  supply 
an  insufficient  description.  Allen  v. 
Kitchen,  16  Ida.  133,  145;  18  Ann.  Cas. 
914;  100  Pac.  1052. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Nature  and  revocation  of  parol  licenses. 
31  Am.  St.  Rep.  712. 

§6008 

CONSTRUCTION  OF  SECTION 

The  provisions  of  this  section  apply  to 
cases  where  the  contract  has  been  per- 
formed, either  wholly  or  in  part,  by  the 
party  who  seeks  to  enforce  it;  hence,  in 
an  action  to  enforce  a  contract,  though  it 
be  conceded  that  it  is  one  in  regard  to 
real  estate,  it  is  error  to  exclude  testi- 
mony as  to  the  agreement  between  the 
parties,  where  there  has  been  perform- 
ance either  in  whole  or  in  part,  on  the 
ground    that   the   contract   comes   within 


the  statute  of  frauds  and  can  not  be 
proved  by  parol  evidence.  King  v.  See- 
beck,  20  Ida.  223,  230,  232;  118  Pac.  292. 

HETEROGENEOUS  QUESTIONS 

An  oral  contract  for  the  conveyance  of 
real  property,  or  under  which  the  title 
thereto  is  acquired,  is  binding  and  may 
be  enforced  where  there  has  been  full  or 
partial  performance  of  the  same;  such 
whole  or  part  performance  takes  the  con- 
tract out  of  the  statute  of  frauds.  Havlick 
v.  Davidson,  15  Ida.  787,  791;  100  Pac.  91. 

§6009 

CROSS-REFERENCES 

Joinder  of  cause  of  action.  See  ante, 
§  4169. 

Original  obligation.    See  post,  §  6010. 

Collateral  promise.  See  note  post, 
§  6010. 

CONSTRUCTION  OF  SECTION 

The  first  subdivision  of  this  section  will 
not  prevent  the  recovery  of  an  agreed 
and  stipulated  price  contracted  to  be  paid 
for  services  and  labor  that  have  been  ren- 
dered by  the  employee  during  a  period 
exceeding  one  year,  simply  because  the 
contract  was  not  reduced  to  writing. 
Darknell  v.  Coeur  D'Alene  etc.  Transp. 
Co.,  18  Ida.  61,  69;  108  Pac.  536. 

Although  the  decisions  have,  in  most 
cases,  treated  this  provision  as  a  mere 
rule  of  evidence,  it  is  a  substantive  law, 
controlling  contracts  that  affect  personal 
property  and  commercial  transactions;  so 
that  the  validity  of  an  agreement  for  a 
sale  in  the  future  depends  upon  its  being 
in  writing  and  signed  by  both  the  seller 
and  the  buyer.  Kerr  v.  Finch,  25  Ida.  32, 
34;  135  Pac.  1165. 

This  provision,  requiring  the  note  or 
memorandum  called  for  by  the  statute 
of  frauds,  to  be  in  writing  and  subscribed 
by  the  party  charged,  or  his  agent,  does 
not  contemplate  that  one  party  to  a  con- 
tract shall  be  bound  and  the  matter  left 
optional  with  the  other.  Houser  v.  Hobart, 
22  Ida.  735,  742;  43  L.  R.  A.,  N.  S.,  410; 
127  Pac.  997. 

HETEROGENEOUS  QUESTIONS 

A  contract  whereby  a  corporation  agrees 
to  employ  a  person,  at  a  specified  salary, 
so  long  as  he  continues  to  own  and  hold 
his    stock   in    the    corporation,    does    not 
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come  within  the  purview  of  the  first  sub- 
division of  this  section,  on  the  ground 
that  the  same  was  not  in  writing;  such 
contract  is  capable  of  being  fully  per- 
formed, completed,  and  terminated  within 
a  year.  Darknell  v.  Coeur  D'Alene  etc. 
Transp.  Co.,  18  Ida.  61,  70;  108  Pac.  536. 

An  affirmative  defense  is  not  insufficient 
because  it  does  not  allege  an  agreement 
in  writing  to  pay  the  debt  of  another, 
where  the  facts  pleaded  as  a  defense  are 
not  pleaded  for  the  purpose  of  showing 
an  agreement  to  answer  for  the  debt  or 
default  of  another.  Valley  Lumber  Co.  v. 
McGilvery,  16  Ida.  338,  362;  101  Pac.  94. 

Where  an  essential  part  of  a  contract 
for  the  sale  of  mining  stock  for  more 
than  two  hundred  dollars  rests  in  parol, 
and  there  has  been  no  delivery  of  any 
part  of  the  property  and  no  payment  of 
any  part  of  the  purchase  price,  such  con- 
tract is  void.  Snow  Storm  Min.  Co.  v. 
Johnson,  186  Fed.  745,  754;  108  C.  C.  A. 
613. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Who  must  sign  note  or  memorandum 
of  executory  contract  for  the  sale  of  real 
property  or  chattels  within  the  statute 
of  frauds.   43  L.  R.  A.,  N.  S.,  410. 

§6010 

HETEROGENEOUS  QUESTIONS 

A  promise  to  answer  for  the  obligation 
of  another  is  deemed  an  original  obliga- 
tion of  the  promisor,  and  need  not  be  in 
writing,  where  the  promise  is  for  an  ante- 
cedent obligation  of  another  and  is  made 
upon  the  consideration  that  the  party 
receiving  it  cancel  the  antecedent  obliga- 
tion and  accept  the  new  promise  as  a  sub- 
stitute therefor.  McCallum  v.  McClarren, 
15  Ida.  374,  377;  98  Pac.  200. 

If  the  consideration  of  a  party's  promise 
is  for  money  to  be  furnished  to  or  re- 
ceived by  a  third  person,  such  promise  is 
collateral,  where  the  transaction  is  such 
that  the  third  person  remains  answerable 
to  the  person  who  furnishes  him  with  such 
money;  such  promise  will  not,  therefore, 
bind  the  party  unless  it  is  in  writing. 
Storer  v.  Heitfeld,  19  Ida.  170,  173;  113 
Pac.  80. 

Where  the  evidence  tends  to  show  that 
if  any  promise  was  made  it  was  collat- 
eral, the  court  errs  in  not  giving  an  in- 
struction covering  that  theory  of  the  case. 


Storer  v.  Heitfeld,  19  Ida.  170,  175;    113 
Pac.  80. 

If  one  corporation  purchases  the  busi- 
ness of  another  corporation,  and,  as  a 
part  of  the  consideration,  agrees  to  as- 
sume and  pay  the  outstanding  debts  and 
liabilities  of  the  old  corporation,  such  ob- 
ligation is  original,  and  is  binding  though 
not  in  writing.  Mineau  v.  Imperial  Dredge 
etc.  Co.,  19  Ida.  458,  462;  114  Pac.  23. 

§6030 

Where  material  alterations  have  been 
made  in  a  bail  bond,  but  the  state  has 
sufficiently  accounted  for  the  appearance 
or  alteration  of  the  instrument,  the  court 
is  warranted  in  admitting  it  in  evidence 
under  this  section.  State  v.  Baird,  13  Ida. 
126,  133;   89  Pac.  298. 

§6053 

CROSS-REFERENCES 

Publication  of  delinquent  tax  list.  See 
Rev.  Codes,  §  1743. 

§6055 

CROSS-REFERENCES 

Force  of  an  oath.    See  note  ante,  §  1983. 

§6078 

HETEROGENEOUS  QUESTIONS 

A  witness  may  refresh  his  recollection 
by  reading  evidence  given  by  him  upon  a 
former  trial,  and  then  testify,  if  he  has 
an  independent  recollection  of  the  trans- 
action, to  the  truth  of  the  transaction  or 
to  any  fact  as  to  which  such  reference 
may  refresh  his  recollection  and  enable 
him  to  speak  the  truth.  State  v.  Marren, 
17  Ida.  766,  783;  107  Pac.  993. 

Annotations  to  identical  statutory  pro- 
visions. Kerr's  Cyc.  Code  Civ.  Proc, 
§  2047. 

§6079 

CROSS-REFERENCES 

Cross-examination  of  defendant  in  a 
criminal  case.   See  note  post,  §  7357. 

APPLICATION  OF  SECTION 

Applied  in  State  v.  Gruber,  19  Ida.  692, 
704;  115  Pac.  1. 

Applied  in  Park  v.  Johnson,  20  Ida.  548, 
553;  119  Pac.  52. 

Applied  in  State  v.  Silva,  21  Ida.  247, 
255;  120  Pac.  835. 

§6080 

A  prosecutor  should  not  propound  ques- 
tions to  a  witness  for  the  mere  purpose 
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of  discrediting  him  where  he  is  not  pre- 
pared to  show  statements  made  at  other 
times  inconsistent  with  his  present  testi- 
mony. State  v.  Fowler,  13  Ida.  317,  322; 
89  Pac.  757. 

§6082 

HETEROGENEOUS  QUESTIONS 

A  witness  testifying  against  the  ac- 
cused, in  a  criminal  case,  may  be  im- 
peached by  the  defense,  by  contradictory 
evidence  or  by  evidence  that  his  general 
reputation  for  truth,  honesty,  and  integ- 
rity is  bad.  State  v.  Trego,  25  Ida.  625, 
649;  138  Pac.  1124. 

If  a  lewd  woman,  who  is  a  witness,  is 
to  be  impeached  generally  for  untruthful- 
ness, it  must  be  done  in  the  statutory 
way;  evidence  of  lewdness  is  not  neces- 
sarily evidence  of  untruthfulness.  State  v. 
Hammock,  18  Ida.  424,  427;   110  Pac.  169. 

In  a  prosecution  for  statutory  rape,  the 
defendant  will  not  be  heard  to  say  that  a 
girl  under  the  age  of  consent  was  un- 
chaste at  the  time  he  violated  her.  State 
v.  Henderson,  19  Ida.  524,  531;  114  Pac.  30. 

In  a  prosecution  for  statutory  rape,  it 
is  not  permissible  for  the  defendant  to 
impeach  the  evidence  of  the  prosecutrix 
by  introducing  in  evidence  particular  acts 
of  her  unchastity  with  other  persons. 
State  v.  Henderson,  19  Ida.  524,  530;  114 
Pac.  30. 

An  adverse  witness,  being  a  Chinaman, 
who  has  testified  that  he  resides  in  the 
basement  of  the  Chinese  temple,  may  be 
asked  on  cross-examination  if  that  base- 
ment was  being  used,  on  the  night  of 
the  occurrence,  as  a  gambling  place,  the 
purpose  of  the  question  being  merely  to 
show  the  business,  occupation,  and  man- 
ner of  living  of  the  witness.  State  v. 
Fong  Loon,  —  Ida.  — ;  158  Pac.  233. 

§6083 

HETEROGENEOUS  QUESTIONS 

The  requirements  of  this  section  must 
be  complied  with  before  an  impeaching 
question  can  be  put  to  a  witness.  Hilbert 
v.  Spokane  etc.  R.  R.  Co.,  20  Ida.  54,  61; 
116  Pac.  1116. 

For  the  purpose  of  impeaching  a  wit- 
ness by  proof  of  contradictory  statements, 
they  must  have  reference  to  some  fact 
that   has    become   material   in    the   case. 


Hilbert  v.  Spokane  etc.  R.  R.  Co.,  20  Ida. 
54,  60;   116  Pac.  1116. 

If  a  witness  is  asked  whether  he  did 
not  write  a  certain  letter,  containing  cer- 
tain matter,  and  objection  is  made  to  such 
question,  without  the  witness  being  shown 
the  letter  or  given  an  opportunity  to 
identify  it,  it  is  error  to  overrule  the 
objection.  Keane  v.  Pittsburg  Lead  Min. 
Co.,  17  Ida.  179,  189;   105  Pac.  60. 

§6110 

To  stop  the  running  of  interest,  it  is  not 
only  necessary  to  tender  the  whole 
amount  due,  but,  if  the  money  so  ten- 
dered is  not  accepted,  it  must  be  kept  on 
deposit  subject  to  the  demand  of  the 
person  to  whom  the  tender  is  made,  or,  a 
sufficient  offer  in  writing  must  be  made 
to  avoid  the  necessity  of  keeping  the 
money  on  deposit.  Machold  v.  Farnan,  20 
Ida.  80,  89;   117  Pac.  408. 

§6136 

CROSS-REFERENCES 

Barber's  bill  for  shaving  jurors  is  not  a 
proper  county  charge.  See  note  post, 
§  7900. 

§6137 

CROSS-REFERENCES 

Barber's  bill  for  shaving  jurors  is  not  a 
proper  county  charge.  See  note  post, 
§  7900. 

§6301 

CROSS-REFERENCES 

Malice,  when  gist  of  action.  See  note 
post,  §  7153. 

§  6313 

The  maximum  punishment  for  a  mis- 
demeanor is  fixed  by  this  section,  where 
it  has  not  been  fixed  by  any  other  sec- 
tion defining  the  offense.  In  re  Miller,  23 
Ida.  403,  411;  129  Pac.  1075. 

§6314 

CROSS-REFERENCES 

Union  of  act  with  intent  in  the  offense 
of  sheepherders  invading  cattle  ranges. 
See  note  post,  §  6872. 

§6385 

The  making,  for  certain  purposes,  of 
any  false  certificate  on  any  voucher  on 
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which  money  is  to  be  paid  by  the  state,  is 
a  felony.    Laws  of  1913,  pp.  54,  58. 

§6452 

CROSS-REFERENCES 

Care  of  federal  prisoners.  See  Rev. 
Codes,  §  8490. 

CONSTRUCTION  OF  SECTION 

This  section,  in  fixing  the  punishment 
of  a  person,  who  escapes  from  the  state 
prison,  at  the  same  term  for  which  he  is 
serving  at  the  time  of  the  escape,  denies 
equal  protection  of  the  law  to  persons 
under  like  circumstances;  its  legislation, 
in  providing  that  the  escape  of  a  state 
prisoner  shall  be  a  crime,  and  in  exempt- 
ing federal  prisoners  and  others  who  may 
be  confined  in  the  penitentiary  for  tem- 
porary purposes,  is  special  and  discrimin- 
atory, and  violates  the  fourteenth  amend- 
ment of  the  constitution  of  the  United 
States,  as  well  as  the  constitution  of 
Idaho.  In  re  Mallon,  16  Ida.  737,  749;  22 
L.  R.  A.,  N.  S.,  1123;  102  Pac.  374. 

This  section  does  not  deny  due  process 
of  law  to  persons  charged  with  a  violation 
thereof;  nor  do  its  provisions  put  in 
jeopardy,  the  second  time,  the  persons 
charged  thereunder.  In  re  Mallon,  16  Ida. 
737,  741;  22  L.  R.  A.,  N.  S.,  1123;  102  Pac. 
374. 

HETEROGENEOUS  QUESTIONS 

To  justify  a  classification  of  grades  of 
crime,  there  must  appear  some  good  and 
valid  reason  why  the  classification  should 
be  made  as  made;  the  classification  made 
by  this  section  is  not  natural,  but  arbi- 
trary; it  makes  as  many  different  grades 
of  crime  as  there  are  prisoners  under- 
going different  sentences.  In  re  Mallon, 
16  Ida.  737,  743,  744;  22  L.  R.  A.,  N.  S., 
1123;   102  Pac.  374. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Constitutionality  of  statute  punishing 
escape  by  reimprisonment  for  term  de- 
pendent upon  length  of  original  term.  22 
L.  R.  A.,  N.  S.,  1123. 

§6456 

This  section  is  not  applicable  to  one 
charged  with  assisting  a  juvenile  delin- 
quent to  escape;  the  juvenile  delinquent 
law  of  1905  is  not  a  penal  or  criminal 
statute,  but  a  reformatory  and  charitable 
one.    In  re  Small,  19  Ida.  1;   116  Pac.  118. 


§6515 

In  order  to  become  amenable  to  a 
charge  of  resisting  an  officer,  it  is  not 
necessary  that  the  person  have  any  spe- 
cific intent  to  violate  the  law  or  to  injure 
any  one;  if  he  acts  voluntarily  and  of  his 
own  accord,  knowing  the  person  resisted 
to  be  an  officer  engaged  in  the  discharge 
of  his  official  duty,  that  is  sufficient.  State 
v.  Winter,  24  Ida.  749,  757;    135  Pac.  739. 

§6524 

Annotations  to  similar  statutory  pro- 
visions.   Kerr's  Cyc.  Pen.  Code,  §  161. 

§6540 

If,  when  passing  to  the  payee  a  check 
drawn  in  general  terms,  the  depositor  in- 
structs the  payee  to  use  the  money  in  a 
specified  manner  for  the  depositor's  bene- 
fit, this  is  not  notice  to  the  bank's  officers, 
and  they  after  the  payee  has  received 
the  cash  and  squandered  it,  can  not  be 
charged  with  having  conspired  with  him 
to  defraud  the  depositor.  Dearing  v. 
Hockersmith,  25  Ida.  140,  151;  136  Pac. 
994. 

§  6560 

HETEROGENEOUS  QUESTIONS 

Evidence  sufficient  to  support  a  verdict 
of  murder  in  the  first  degree.  State  v. 
Fleming,  17  Ida.  471,  493;  106  Pac.  305. 

As  to  the  malice  that  the  law  makes  an 
element  in  murder,  the  rule  is  that  it  is 
implied  from  any  deliberate  and  cruel 
act  against  another,  however  sudden, 
which  shows  an  abandoned  and  malignant 
heart.  State  v.  Willis,  24  Ida.  252,  265; 
132  Pac.  962. 

§6561 

CROSS-REFERENCES 

Implied   malice.    See  note  ante,   §  6560. 

§6562 

HETEROGENEOUS  QUESTIONS 

Under  an  information  charging  murder 
as  having  been  perpetrated  by  means  of 
poison,  it  is  the  province  of  the  jury  to 
find  the  degree  or  grade  of  the  offense  of 
which  the  defendant  is  guilty;  and,  in 
view  of  §§  7925  and  7926,  post,  the  court 
can  not  deprive  the  jury  of  such  right 
by  a  peremptory  instruction  to  the  effect 
that  the  defendant,  if  guilty  at  all,  is  guilty 
of  murder  in  the  first  degree.    State   v. 
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Phinney,  13   Ida.   307,   31G;    12  Ann.  Cas. 
1079;    12  L.  R.  A.,  N.  S.,  935;    89  Pac.  634. 

Proof  that  murder  was  committed  in 
the  perpetration  of,  or  attempt  to  per- 
petrate, robbery,  brings  the  case  within 
the  definition  of  murder  in  the  first  de- 
gree, as  contained  in  this  section;  such 
proof  supplies  the  place  of  proof  of  de- 
liberation and  premeditation.  State  v. 
Gruber,  19  Ida,  692,  699;  115  Pac.  1. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Effect  of  statutory  declaration  that  mur- 
der committed  by  certain  means,  or  while 
engaged  in  the  commission  of  a  felony, 
shall  be  murder  of  the  first  degree,  upon 
right  of  jury  to  pass  upon  the  degree.  12 
L.  R.  A.,  N.  S.,  935. 

§6563 

Amended.    Laws  of  1911,  p.  190. 

§6565 

CONSTRUCTION  OF  SECTION 

This  section  covers  and  includes  any 
and  all  means  and  mediums  by  or  through 
which  a  death  is  caused  by  one  engaged 
in  an  unlawful  act.  In  re  Heigho,  18  Ida. 
566,  576;  Ann.  Cas.  1912A,  138;  32  L.  R. 
A.,  N.  S.,  877;    110  Pac.  1029. 

HETEROGENEOUS  QUESTIONS 

A  prosecution  for  manslaughter  may  be 
had  where  the  death  of  a  human  being 
has  been  caused  or  accomplished  through 
fright,  fear,  terror,  or  nervous  shock  pro- 
duced by  the  accused  while  in  the  com- 
mission of  an  unlawful  act,  even  though 
the  accused  made  no  hostile  demonstra- 
tion and  directed  no  overt  act  at  the  per* 
son  of  the  deceased.  In  re  Heigho,  18  Ida. 
566,  576;  Ann.  Cas.  1912A,  138;  32  L.  R.  A., 
N.  S.,  877;  110  Pac.  1029. 

An  unlawful  killing,  though  uninten- 
tional and  involuntary,  if  accomplished 
by  one  while  engaged  in  the  commission 
of  an  unlawful  act,  is  manslaughter,  and 
the  statute  does  not  circumscribe  the 
means  or  agency  causing  the  death.  In  re 
Heigho,  18  Ida.  566,  576;  Ann.  Cas.  1912A, 
138;  32  L.  R.  A.,  N.  S.,  877;  110  Pac.  1029. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Causing  death  by  fright  as  homicide. 
Ann.  Cas.  1912A,  142;  32  L.  R.  A.,  N.  S., 
877. 


§6570 

The  bare  fear  of  the  commission  of  any , 
of  the  offenses  mentioned  in  the  second 
and  third  subdivisions  of  this  section,  to 
prevent  which  homicide  may  be  lawfully 
committed,  is  not  sufficient  to  justify  it; 
the  circumstances  must  be  such  as  to 
excite  the  fears  of  a  reasonable  person; 
and  the  slayer  must  have  acted  under  the 
influence  of  such  fears  alone.  State  v. 
Fleming,  17  Ida.  471,  484;   106  Pac.  305. 

§6590 

CROSS-REFERENCES 

Crime  of.  murder  during  commission  of 
robbery.    See  Rev.  Codes,  §  6562. 

Charging  murder  during  commission  of 
robbery.   See  note  post,  §  7681. 

Use  of  statutory  words  in  charging 
crime.     See  Rev.  Codes,  §  7685. 

HETEROGENEOUS  QUESTIONS 

An  information  for  robbery  is  sufficient 
if  it  charges  the  offense  in  the  words  of 
this  section;  the  essence  of  the  crime  is 
the  felonious  taking  of  personal  property 
in  the  possession  of  another  by  means  of 
force  or  fear.  State  v.  Brill,  21  Ida.  269, 
273;  121  Pac.  79. 

An  information  for  robbery  is  sufficient, 
though  not  in  the  exact  language  of  the 
statute,  if  the  words  used  convey  the 
same  idea.  State  v.  Brill,  21  Ida.  269,  273; 
121  Pac.  79. 

Instance  of  sufficient  information  for 
robbery,  negativing  the  idea  that  certain 
coin  mentioned  was  the  property  of  the 
defendant.  State  v.  Brill,  21  Ida.  269,  273; 
121  Pac.  79. 

One  charged  with  robbery  can  not  be 
found  guilty  of  larceny,  though  robbery 
includes  larceny,  unless  the  information 
is  sufficient  in  terms  to  charge  the  specific 
offense  of  larceny  under  §  7045,  post,  as 
well  as  the  crime  of  robbery  under  this 
section,  6590.  State  v.  Brill,  21  Ida.  269, 
277;  121  Pac.  79. 

§6727 

CROSS-REFERENCES 

Conviction  of  assault  on  charge  of  mur- 
der.   See  note  post,  §  7926. 

HETEROGENEOUS  QUESTIONS 

Applied  in  State  v.  Yturaspe,  22  Ida. 
360;  125  Pac.  802. 
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Annotations  to  identical  statutory  pro- 
visions.   See  Kerr's  Cyc.  Pen.  Code,  §  240. 

§6737 

HETEROGENEOUS  QUESTIONS 

It  is  sufficient  to  constitute  libel  per  se, 
that  the  defamation  tends  to  impeach  the 
honesty,  integrity,  virtue,  or  reputation 
of  the  party  assailed,  and  thereby  expose 
him  to  public  hatred,  contempt,  or  ridi- 
cule; it  is  not  necessary  that  the  alleged 
libelous  matter  charge  the  person  named 
with  a  crime.  State  v.  Sheridan,  14  Ida. 
222,  236;  15  L.  R.  A.,  N.  S.,  497;  93  Pac. 
656. 

The  ends  of  justice  and  the  public  good 
can  be  best  served  by  allowing  litigants 
to  freely  plead  any  pertinent  or  material 
matter,  in  a  judicial  proceeding  to  which 
they  are  parties,  holding  them  account- 
able only  for  defamatory  matter  that  is 
neither  pertinent  nor  material  to  the  sub- 
ject under  inquiry.  Carpenter  v.  Grimes 
Pass  P.  Min.  Co.,  19  Ida.  384,  393;  114 
Pac.  42. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A 
NOTES 

Charge  of  "graft"  as  libel  per  se.  15 
656. 

§8740 

HETEROGENEOUS  QUESTIONS 

A  defendant  charged  with  libel  is  per- 
mitted to  give  in  evidence,  as  a  justifica- 
tion for  the  publication,  the  truth  of  the 
matter  published,  and  when  the  article 
published  is  libelous  per  se,  the  proof  of 
the  publication  makes  a  prima  facie  case; 
it  is  then  for  the  defendant  to  offer  such 
proof  as  he  may  desire,  showing  the  truth 
of  the  article  published,  and  that  the  same 
was  published  with  good  motive  and  for 
justifiable  ends.  State  v.  Sheridan,  14  Ida. 
222,  235;  15  L.  R.  A.,  N.  S.,  497;  93  Pac. 
L.  R.  A.,  N.  S.,  497. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Charge  of  "graft"  as  libel  per  se.  15 
L.  R.  A.,  N.  S.,  497. 

§6743 

CROSS-REFERENCES 

Judicial  proceedings.  See  note  ante, 
§  6737. 


CONSTRUCTION  OF  SECTION 

An  article  that  gives  the  opinion  of  a 
reporter  as  to  the  proceedings  of  a  judi- 
cial, legislative,  or  other  public  official 
body,  is  not  privileged  under  this  section. 
State  v.  Sheridan,  14  Ida.  222,  235;  15 
L.  R.  A.,  N.  S.,  497;   93  Pac.  656. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Charge  of  "graft"  as  libel  per  se.  15 
L.  R.  A.,  N.  S.,  497. 

§6765 

CROSS-REFERENCES 

Requisites  of  indictment  or  information. 
See  Rev.  Codes,  §§  7658  and  7677-7679. 

HETEROGENEOUS  QUESTIONS 

Sufficiency  of  information  for  assault 
with  intent  to  commit  rape.  State  v.  Neil, 
13  Ida.  539,  544;  90  Pac.  860;  91  Pac.  318. 

A  person  who  committed  rape  before 
the  indeterminate  sentence  law  of  1909 
went  into  effect,  but  was  convicted  of 
that  crime  after  such  time,  should  have 
been  sentenced  under  this  section,  the 
law  in  force  at  the  time  the  felony  was 
committed;  but,  where  the  court,  in  pass- 
ing sentence  upon  the  prisoner,  under 
the  indeterminate  sentence  law,  gave  him 
the  minimum  of  five  years,  with  a  maxi- 
mum indeterminate  sentence  of  fifteen 
years,  the  addition  of  the  indeterminate 
sentence  did  not  render  the  minimum 
void;  the  minimum  was  certain  and  valid 
for  the  term  of  five  years.  In  re  Chase, 
18  Ida.  561,  565;  110  Pac.  1036. 

Indeterminate  punishment.  8  R.  C.  L., 
261. 

§§  6781,  6782 

Amended.    Laws  of  1915,  p.  201. 

§6784 

Amended.    Laws  of  1909,  p.  294. 

§6800 

Evidence  insufficient  to  sustain  a  con- 
viction of  one,  not  the  parent,  for  child 
stealing,  where  the  child  was  taken  from 
the  state  by  the  mother;  and  the  convic- 
tion reversed.  State  v.  Beslin,  19  Ida. 
185,  192;   112  Pac.  1053. 

§6807 

CROSS-REFERENCES 

Sufficiency  of  information  for  incest. 
See  note  post,   §  6809. 
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§6809 

If,  in  the  prosecution  of  a  man  accused 
of  the  crime  of  incest,  the  information 
charges  that  the  defendant  incestuously 
committed  adultery  with  his  daughter, 
such  information  is  not  bad  as  contain- 
ing a  conclusion  of  law,  since  statute  has 
denned  adultery  to  be  sexual  intercourse 
between  a  married  man  and  a  woman  not 
the  man's  wife.  State  v.  Andrus,  29  Ida. 
1;    156   Pac.   421. 

§6810 

If  a  statute  fixes  the  penalty  for  a  crime 
as  imprisonment  for  "not  less  than  five 
years,"  leaving  the  maximum  to  the 
court's  discretion,  it  can  not  be  said  that 
it  fixes  no  maximum  penalty.  In  re  Mil- 
ler, 23  Ida.  403,  405;  129  Pac.  1075. 

The  statute  making  the  crime  against 
nature  punishable  by  imprisonment  is 
broad  enough  to  include  not  only  sodomy 
but  also  all  unnatural  carnal  copulations, 
whether  with  man  or  beast.  State  v.  Alt- 
watter,  —  Ida.  — ;  157  Pac.  256. 

§6824 

Amended.    Laws  of  1911,  p.  344. 

Referred  to  in  In  re  Bossner,  18  Ida.  519, 
522;  110  Pac.  502. 

§6825 

Amended.    Laws  of  1911,  p.  342. 

HETEROGENEOUS  QUESTIONS 

To  bring  a  public  amusement,  not 
specifically  enumerated  in  the  statute, 
within  the  general  language  of  "any  such 
place  of  public  amusement,"  the  likeness 
or  similarity  must  exist  in  something 
other  than  the  mere  fact  that  it  is  a 
"public  amusement,"  and  it  must,  in  a 
general  way,  correspond  to  the  amuse- 
ments specified;  a  "scenic  railway"  is  not 
"such  place  of  public  amusement"  as  a 
"merry-go-round,"  and  is  not  prohibited 
from  being  kept  open  on  Sunday  by  the 
provisions  of  this  section.  In  re  Hull, 
18  Ida.  475,  482;  30  L.  R.  A.,  N.  S.,  465; 
110  Pac.  256. 

A  moving-picture  show  or  exhibition 
comes  within  the  inhibition  of  this  sec- 
tion; it  is  included  and  covered  by  the 
term  "theater,"  or  playhouse.  In  re 
Bossner,  18  Ida.  519,  522;  110  Pac.  502. 


In  the  act  of  1911,  amending  the  statute 
as  to  exhibitions  on  Sundays  at  theatres, 
etc.,  the  term  "moving  picture  show," 
within  the  legislative  meaning,  is  a  place 
where  motion  pictures  are  exhibited  for 
the  purpose  of  amusement  and  entertain- 
ment. State  v.  Morris,  28  Ida.  599;  155 
Pac.  296. 

When  a  proper  petition,  bearing  the 
required  number  of  signatures  of  quali- 
fied electors,  is  presented  to  the  council 
or  board  of  trustees  of  any  city  or  village, 
in  this  state,  regardless  of  its  form  of 
government,  requesting  that  theaters  or 
moving  picture  shows  may  be  opened  and 
operated  oh  Sunday,  such  council  or 
board  of  trustees  has  power  to  grant  the 
relief  prayed  for,  and,  having  granted  it, 
by  the  passage  of  an  appropriate  ordi- 
nance, the  referendum  provision  of  the 
commission  form  of  government  does  not 
apply  thereto.  Perrault  v.  Robinson,  — 
Ida.  — ;    158  Pac.  1074. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

What  amusements  are  prohibited  by 
Sunday  laws.    30  L.  R.  A.,  N.  S.,  465. 

§6872 

There  are  several  decisions  confirming 
the  police  power  of  the  state  to  regulate 
the  running  at  large  of  livestock,  in  the 
interest  of  the  general  livestock  industry, 
and  necessarily  it  would  lie  within  that 
power,  in  the  same  interest,  to  restrict 
the  herding  or  grazing  of  sheep  on  the 
public  domain  within  certain  months  of 
the  year,  or  absolutely  to  prohibit  such 
herding  or  grazing  there;  the  statute  is  a 
police  regulation  for  the  avoidance  of 
"range  wars"  possible  to  arise  in  case  of 
the  invasion  of  cattle  ranges  by  sheep 
herders.  State  v.  Horn,  27  Ida.  782;  152 
Pac.  275.  State  v.  Omaechevviaria,  27 
Ida.  797;  152  Pac.  280. 

§6975 

CROSS-REFERENCES 

Examination     of     claims. 
Codes,  §  146. 


See     Rev. 


CONSTRUCTION  OF  SECTION 

This  section  was  aimed  at  the  crime  of 
embezzlement  by  a  particular  class  of 
persons;  auditors,  who  are  not  charged 
with  the  receipt,  safe-keeping,  transfer, 
or  disbursement  of  public  moneys,  do  not 
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come  within  its  meaning.    Ex  parte  Hus- 
ton, 27  Ida.  231;   147  Pac.  1064. 

Subdivision  4  of  this  section  was  not 
repealed  by  the  enactment  of  the  state 
and  county  depository  laws;  it  is  still  in 
force  and  applies  to  a  case  where  public 
moneys  have  been  deposited  by  state  or 
county  treasurers  in  violation  of  the  law 
authorizing  the  deposit  of  public  moneys. 
In  re  Bank  of  Nampa;  Appeal  of  Ameri- 
can Surety  Co.,  —  Ida.  — ;  157  Pac.  1117. 

HETEROGENEOUS  QUESTIONS 

To  warrant  the  conviction  of  an  officer 
under  this  section,  it  must  be  found  that 
he  is  charged,  or  is  in  some  manner  in- 
trusted by  law,  with  the  receipt,  safe- 
keeping, transfer,  or  disbursement  of 
public  moneys.  Ex  parte  Huston,  27  Ida. 
231;  147  Pac.  1064. 

The  state  auditor,  in  his  official  ca- 
pacity as  such  officer,  is  not  the  custodian 
of  public  moneys,  within  the  meaning  of 
this  section.  Ex  parte  Huston,  27  Ida. 
231;  147  Pac.  1064. 

The  definitions  of  "receipt,"  "safe- 
keeping," and  "disbursement,"  as  applied 
to  this  section,  are  all  inconsistent  with 
any  idea  except  that  the  person  transfer- 
ring or  disbursing  has  the  actual,  cor- 
poreal possession,  control,  or  custody  of 
the  thing  sought  to  be  transferred  or  dis- 
bursed. Ex  parte  Huston,  27  Ida.  231;  147 
Pac.  1064. 

If  the  treasurer  of  an  irrigation  district 
makes  a  deposit  in  bank  of  funds  of  the 
district,  the  deposit  becomes  a  special 
one,  and  the  bank's  receiver,  in  case  of 
insolvency,  must  treat  it  as  the  property 
of  the  district  and  not  of  the  bank.  In 
re  Bank  of  Nampa;  Appeal  of  American 
Surety  Co.,  —  Ida.  — ;  157  Pac.  1117. 

A  deposit  of  public  moneys  by  a  state, 
county,  city,  town  or  district  officer, 
charged  with  the  receipt  of  such,  in  viola- 
tion of  the  law  authorizing  such  deposits, 
renders  the  offender  liable  to  imprison- 
ment and  disqualification  from  holding 
office.  In  re  Bank  of  Nampa;  Appeal  of 
American  Surety  Co.,  —  Ida.  — ;  157  Pac. 
1117. 

§6976 

CROSS-REFERENCES 

Effect  of  deposit  in  bank  by  treasurer 
of  irrigation  district.  See  note  ante, 
§  6975. 


§6977 

Since  all  officers  of  an  irrigation  dis- 
trict are  public  officers,  moneys  paid  to 
the  treasurer  of  such  a  district  consti- 
tute a  payment  to  and  a  receipt  by  a 
public  officer,  becoming  thereby  "public 
moneys"  within  the  statutory  definition. 
In  re  Bank  of  Nampa;  Appeal  of  Ameri- 
can Surety  Co.,  —  Ida.  — ;   157  Pac.  1117. 

§6983 

CROSS-REFERENCES 

Civil  and  criminal  remedies,  when  not 
merged.     See  Rev.  Codes,  §  3801. 

Criminal  prosecution  for  doing  business 
without  a  license.    See  note  ante,  §  1835. 

HETEROGENEOUS  QUESTIONS 

It  is  a  misdemeanor  to  do  business 
without  a  license,  where  a  license  is  re- 
quired; and,  when  required,  the  license 
tax  must  be  paid  and  a  license  procured 
before  the  commencement  of  business. 
State  v.  Wall,  18  Ida.  300,  305;  109  Pac. 
724. 

§7008 

CONSTRUCTION  OF  SECTION 

Under  this  section,  fixing  a  minimum 
sentence  of  two  years  for  the  crime  of 
arson  in  the  first  degree,  and  under  the 
laws  of  1911,  amending  the  indeterminate 
sentence  act  of  1909,  one  convicted  of 
such  a  crime  may  be  legally  sentenced  to 
serve  a  maximum  term  of  fifty  years  in 
the  state  penitentiary,  with  a  minimum 
of  twenty-five  years.  State  v.  Grant,  26 
Ida.  189,  198;   140  Pac.  959. 

§7028 

HETEROGENEOUS  QUESTIONS 

An  information  charging  forgery,  but 
which  fails  to  allege  that  it  was  done 
with  intent  to  defraud,  is  fatally  defec- 
tive. State  v.  Swensen,  13  Ida.  1,  6;  81 
Pac.  379. 

If  a  person  signs  an  affidavit  himself, 
or  causes  his  name  to  be  signed  to  it, 
or  approves  of  the  signing  of  his  name  to 
it,  after  this  has  been  done  by  somebody 
else,  and  swears  to  it  before  a  judicial 
officer,  there  is  no  forgery  involved.  State 
v.  Burtenshaw,  25  Ida.  607,  614;  138  Pac. 
1105. 
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§7034 

CROSS-REFERENCES 

Indeterminate  sentence  upon  convic- 
tion for  rape.    See  note  ante,  §  6768. 

This  provision  was  amended  in  1909; 
thereafter  the  court  was  not  to  impose 
a  specified  term  of  imprisonment,  but 
only  to  announce  the  maximum  and  mini- 
mum sentence  fixed  by  the  statute  under 
which  the  conviction  was  had,  leaving 
the  prison  board  to  determine  what  the 
precise  term  shall  be.  Matter  of  Setters, 
23  Ida.  270,  275;  128  Pac.  1111. 

§  7045 

CROSS-REFERENCES 

Finding  one  guilty  of  larceny  under 
charge  of  robbery-    See  note  ante,  §  6590, 

DISTINCTION 

The  only  difference  between  grand  lar- 
ceny and  petit  larceny  consists  in  the 
class,  kind  or  value  of  the  property  stolen. 
In  re  Disbarment  of  Henry,  15  Ida.  755, 
758;  21  L.  R.  A.,  N.  S.,  207;  99  Pac.  1054. 

§7048 

CROSS-REFERENCES 

Distinction  between  grand  larceny  and 
petit  larceny.    See  note  ante,  §  7045. 

Larceny  by  mortgagor.  See  note  post, 
§  7100. 

Wife  as  aider  or  abettor.  See  note  ante, 
§  2675. 

§7049 

CROSS-REFERENCES 

Larceny  by  mortgagor.  See  note  post, 
§  7100. 

§7053 

When  the  larceny  of  a  certain  check  for 
a  certain  amount  of  money  is  charged,  no 
proof  of  the  actual  value  is  required;  the 
presumption  is  that  the  face  value  is  the 
actual  value.  State  v.  Bogris,  26  Ida.  587, 
595;    144  Pac.  789. 

§7057 

A  person  may  buy  or  receive  personal 
property,  knowing  the  same  to  have  been 
stolen,  but,  unless  he  buys  or  receives  it 
"for  his  own  gain  or  to  prevent  the  owner 
from  again  possessing  his  property,"  it  is 
not  a  crime.  State  v.  Janks,  26  Ida.  574; 
144  Pac.  779. 


§7065 

CROSS-REFERENCES 

Sufficiency  of  information  for  embez- 
zlement.    See  note  post,  §  7677. 

The  crime  of  embezzlement  is  not  in- 
volved in  a  transaction  in  which,  the 
owner  of  money,  or  property,  is  not  de- 
prived of  the  use  of  it.  State  v.  Jones, 
25  Ida.  587,  601;   138  Pac.  1116. 

§7068 

CROSS-REFERENCES 

Sufficiency  of  information  for  embez- 
zlement.    See  note  post,  §  7677. 

In  a  prosecution  for  embezzlement,  evi- 
dence of  secretion  is  competent  to  deter- 
mine the  intent  of  the  defendant.  State 
v.  Sage,  22  Ida.  489,  495;  Ann.  Cas.  1914B, 
251;    126  Pac.  403. 

§7080 

CROSS-REFERENCES 
What  is  extortion.  See  note  post,  §  7081. 

§7081 

No  one  should  be  allowed  to  extort 
money  from  another,  not  justly  owing  to 
him,  by  overpowering  the  will  and  mental 
faculties  of  such  other,  under  threats  of 
arrest  or  imprisonment,  even  though  the 
person  threatened  be  guilty  of  crime.  Wil- 
bur v.  Blanchard,  22  Ida.  517,  527;  126 
Pac.  1069. 

§7096 

Amended.    Laws  of  1909,  p.  20. 

§7097 

If  a  corporation  violates  this  section,  it 
should  be  punished;  or,  if  it  is  guilty  of 
the  grossest  negligence  in  selling  land 
twice,  in  violation  of  law,  it  should  be 
made  to  respond  in  damages.  Froman  v. 
Madden,  13  Ida.  138,  145;    88  Pac.  894. 

§7100 

CROSS-REFERENCES 

Degrees  of  larceny.  See  Rev.  Codes, 
§§  7047,  7048,  and  7049. 

§7101 

Amended.     Laws  of  1915,  p.  286. 

HETEROGENEOUS  QUESTIONS 

Different  degrees  of  larceny  by  a  mort- 
gagor are  to  be  determined  by  the  value 
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and  kind  of  property  disposed  of  by  him 
in  violation  of  this  section.  State  v.  Bar- 
ber, 15  Ida.  96,  98;    96  Pac.  116. 

The  fact  that  the  mortgagee  has  re- 
ceived full  payment  of  the  mortgage  debt 
after  the  sale  of  the  mortgaged  property 
does  not  necessarily  prevent  the  prosecu- 
tion of  the  mortgagor  for  the  crime  of 
larceny  for  wilfully  selling  mortgaged 
property.  State  v.  Barber,  15  Ida.  96,  99; 
96  Pac.  116. 

§7109 

CONSTRUCTION  OF  SECTION 

The  intention  of  this  section  is  to  re- 
quire vendors  of  the  articles  therein  des- 
ignated to  sell  the  full  weight  for  which 
they  charge,  and  to  hold  them  criminally 
answerable  for  selling  to  a  purchaser  an 
article  of  commerce  which  does  not  weigh 
the  amount  he  represents  it  to  weigh  and 
that  the  purchaser  understands  he  is  buy- 
ing. State  v.  Schweitzer,  18  Ida.  609,  616; 
111  Pac.  130. 

HETEROGENEOUS  QUESTIONS 

In  a  prosecution  under  this  section,  a 
verdict  finding  the  defendant  "guilty  of 
selling  by  short  weights  as  charged  in 
the  complaint"  is  good;  the  words  "of 
selling  by  short  weights"  may  be  regarded 
as  surplusage,  and  still  the  verdict  would 
be  good,  for  it  then  finds  the  defendant 
"guilty  as  charged  in  the  complaint." 
State  v.  Schweitzer,  18  Ida.  609,  613;  111 
Pac.  130. 

In  a  prosecution  for  selling  lard  by 
short  weight,  where  the  purchaser  called 
for  "a  three-pound  pail  of  lard,"  it  is  a 
question  for  the  jury  whether  he  called 
for  three  pounds  of  lard,  net  or  gross. 
State  v.  Schweitzer,  18  Ida.  609,  615;  111 
Pac.  130. 

§  7121 

CROSS-REFERENCES 

Making  or  publishing  a  false  report  is 
a  felony.   See  post,  §  7128. 

§7128 

CROSS-REFERENCES 

Construction  of  words  and  phrases.  See 
ante,  §  15. 

CONSTRUCTION  OF  SECTION 

The  provisions  of  this  section  refer  to 
the  person  who  knowingly  makes,  or  pub- 
lishes,  or   permits    to   be   made   or   pub- 


lished, a  false  or  wilfully  exaggerated  re- 
port, etc.;  but  the  provisions  of  §  7121, 
ante,  refer  simply  to  corporate  officers 
who  concur  in  making  false  reports.  State 
v.  Paulsen,  21  Ida.  686,  692;    123  Pac.  588. 

This  section  makes  it  a  felony  for  any 
person  knowingly  to  make  or  publish,  for 
any  purpose  whatever,  a  false  report,  etc., 
whether  or  not  such  report,  etc.,  is  in- 
tended to  give  or  has  a  tendency  to  give 
a  less  or  greater  apparent  value  to  the 
shares  or  property  of  "said  corporation." 
State  v.  Paulsen,  21  Ida.  686,  691;  123 
Pac.  588. 

This  provision,  which  penalizes  the 
making  or  publishing  of  false  reports, 
etc.,  for  the  purpose  of  giving  a  fictitious 
value  to  securities,  applies  to  a  bank 
cashier,  who  makes  a  false  report  con- 
cerning the  affairs,  financial  condition, 
and  property  of  his  bank.  State  v.  Cutts, 
24  Ida.  329,  333;    133  Pac.  115. 

The  indictment,  under  this  section,  may 
charge  a  felony  without  alleging  that  the 
false  report  was  intended  to  give,  or  that 
it  had  a  tendency  to  give,  "a  less  or 
greater  apparent  value  to  the  shares," 
etc.  State  v.  Paulsen,  21  Ida.  686,  694; 
123  Pac.  588. 

The  making  of  false  reports,  in  viola- 
tion of  this  section,  is  a  felony;  but,  for 
a  corporate  officer  to  concur  in  the  mak- 
ing of  a  false  report  is,  under  §  7121,  ante, 
simply  a  misdemeanor;  to  concur  in  mak- 
ing a  false  report  is  thus  made  a  lesser 
crime  than  to  make  a  false  report.  State 
v.  Paulsen,  21  Ida.  686,  692;    123  Pac.  588. 

§  7144 

CROSS-REFERENCES 

Taking  water  out  of  state.  See  note 
ante,  §  3240. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Right  of  state  to  forbid  the  taking  of 
water  out  of  the  state.  43  L.  R.  A.,  N.  S., 
240. 

§7153 

Amended.    Laws  of  1909,  p.  175. 

CROSS-REFERENCES 

"Malice,"  meaning  of.  See  Rev.  Codes, 
§  6301. 
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HETEROGENEOUS   QUESTIONS 

In  a  prosecution  for  the  malicious  kill- 
ing, maiming,  or  wounding  of  a  dog,  mal- 
ice is  the  gist  of  the  action  and  must  be 
established  to  the  satisfaction  of  the  jury 
beyond  a  reasonable  doubt  to  justify  a 
conviction.  State  v.  Churchill,  15  Ida.  645, 
657;  16  Ann.  Cas.  947;  19  L.  R.  A.,  N.  S., 
S35;  98  Pac.  853. 

§§  7153a-71531 

New  sections  added.  Laws  of  1909,  p.  175. 

§7154 

Repealed.    Laws  of  1909,  p.  175. 

§  7158 

Amended.    Laws  of  1911,  p.  449. 

§7163 

Amended.    Laws  of  1909,  p.  26. 

§7230 

CROSS-REFERENCES 

Annotations  to  similar  statutory  provi- 
sion.   See  Kerr's  Cyc.  Pen.  Code,  §  654. 

HETEROGENEOUS  QUESTIONS 

A  person,  who  has  been  tried  and  ac- 
quitted on  the  charge  of  selling  liquor  to 
a  minor,  can  not  be  tried  on  the  same 
facts  on  the  charge  of  unlawfully  selling 
liquor  in  a  prohibition  county.  State  v. 
Gutke,  25  Ida.  737,  740;    139  Pac.  346. 

§7231 

CROSS-REFERENCES 

Power  to  punish  for  contempt  is  not 
affected  by  Penal  Code.  See  Rev.  Codes, 
§  6305. 

A  person  who  attacks  the  supreme 
court  by  a  scandalous  publication,  may  be 
punished  for  contempt  notwithstanding 
that  he  is  open  to  prosecution  for  libel. 
McDougall  v.  Sheridan,  23  Ida.  191,  224; 
128  Pac.  954. 

§7232 

CROSS-REFERENCES 

Judgment  of  district  court  on  appeal 
See  note  post,  §  8327. 

§7353 

This  section  does  not  violate  the  con- 
stitution, which  authorizes  prosecutions 
in  the  name  of  "the  people";  a  prosecu- 
tion by  "The  State  of  Idaho,"  as  a  party 


plaintiff,  is  in  conformity  with  the  consti- 
tution and  the  statute.  State  v.  Lockhart, 
18  Ida.  730,  732;    111  Pac.  853. 

§7355 

Where  the  defendant  is  changed  with 
the  crime  of  assault  with  intent  to  com- 
mit rape,  he  is  not  deprived  of  a  public 
trial  because  of  the  fact  that  the  general 
public,  who  only  have  a  curiosity  to  hear 
the  revolting  details  of  the  case,  are  ex- 
cluded. State  v.  Johnson,  26  Ida.  609,  612; 
144  Pac.  784. 

§  7357 

Rules  governing  cross-examination.  See 
Rev.  Codes,  §  6079. 

HETEROGENEOUS  QUESTIONS 

Where  the  defendant,  in  a  criminal 
case,  voluntarily  submits  himself  as  a 
witness  in  his  own  behalf,  he  may  be 
cross-examined  by  the  state,  subject  to 
the  same  rules  and  regulations  that  ap- 
ply to  the  cross-examination  of  other  wit- 
nesses. State  v.  Gruber,  19  Ida.  692,  708; 
115  Pac.  1. 

It  is  proper  for  the  court  to  instruct 
the  jury  that  the  defendant,  in  a  criminal 
case,  is  not  required  to  become  a  witness, 
and  that  they  shall  not  raise  any  unfavor- 
able presumption  against  him  by  reason 
of  his  refusal  either  to  testify  at  all,  or 
to  go  into  any  distinct  part  of  his  defense 
or  any  particular  transaction  in  connec- 
tion therewith.  State  v.  Gruber,  19  Ida. 
692,  709;    115  Pac.  1. 

§7445 

CROSS-REFERENCES 

As  to  prosecution  of  corrupt  official  by 
private  person.    See  note  post,  §  7459. 

Proceedings  for  removal  from  office. 
See  note  post,  §  7459. 

REMEDY 

The  remedy  provided  by  §§  7445-7459, 
for  the  removal  of  civil  officers  is  not  an 
exclusive  remedy,  nor  does  it  prohibit 
village  trustees  from  removing  appointive 
officers.  Conwell  v.  Village  of  Culdesac, 
13  Ida.  575,  580;    92  Pac.  535. 

§7457 

CROSS-REFERENCES 

Summary  proceedings  for  removal  of 
officers.     See  note  post,  §  7459. 
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§7459 

CROSS-REFERENCES 

Officers  not  to  be  interested  in  con- 
tracts.    See  Rev.  Codes,  §  255. 

Officers  not  to  present  claims.  See  Rev. 
Codes,  §  1946. 

County  commissioners  must  be  disin- 
terested.   See  Rev.  Codes,  §  1956. 

Presentation  of  accusation  for  removal 
of  civil  officers.     See  Rev.  Codes,  §  7445. 

Removal  of  officers.  See  note  ante, 
§  7445. 

CONSTRUCTION  OF  SECTION 

This  provision,  for  the  summary  re- 
moval of  officers,  does  not  refer  to  any 
class  of  officers  of  municipalities,  but  was 
designed  to  apply  to  such  officers  as  are 
named  in  the  statute  and  constitution; 
simply  providing  that  an  information  may 
be  filed  by  any  person  against  any  officer 
within  the  jurisdiction  of  the  court. 
Hodges  v.  Tucker,  25  Ida.  563,  573;  138 
Pac.  1139. 

Statutory  proceedings  under  this  sec- 
tion are  somewhat  in  the  nature  of  quo 
warranto  and  are  quasi  criminal.  Daugh- 
erty  v.  Nagel,  27  Ida.  511;   149  Pac.  729. 

The  statute,  as  to  summary  proceed- 
ings for  the  removal  of  public  officers, 
provides  two  grounds  for  such  a  removal; 
first,  the  charging  and  collecting  of  illegal 
fees  for  services  rendered  or  to  be  ren- 
dered in  the  office  held;  and,  second,  the 
refusal  or  neglect  of  the  officer  to  per- 
form the  duties  of  the  office;  but  it  does 
not  warrant  the  maintenance  of  any  pro- 
ceeding by  a  private  person  against  a 
public  official  for  any  other  kind  of  mis- 
conduct in  office.  McRoberts  v.  Hoar,  28 
Ida.  163;  152  Pac.  1046. 

HETEROGENEOUS    QUESTIONS 

There  are  only  two  things  for  which 
an  action  to  deprive  one  of  his  office  can 
be  prosecuted  under  this  section;  first, 
the  charging  and  collecting  of  illegal  fees 
for  services  rendered  or  to  be  rendered 
in  his  office;  second,  refusing  or  neglect- 
ing to  perform  official  duties  pertaining  to 
his  office;  and,  if  an  information  does 
not  charge  the  defendant  with  any  act  for 
which  he  may  be  removed  from  office,  it 
should  be  dismissed.  Collman  v.  Wana- 
maker,  27  Ida.  342;  149  Pac.  292;  Collman 
v.  Gordon,  27  Ida.  351;  149  Pac.  294. 


Where  proceedings  have  been  brought 
under  this  section  for  the  removal  of  an 
officer,  the  fact  that  his  term  expires  dur- 
ing such  proceedings  is  no  reason  why 
they  should  be  dismissed.  Daugherty  v. 
Nagel,  27  Ida.  511;   149  Pac.  729. 

A  sale  of  personal  property  to  a  mu- 
nicipal corporation,  in  violation  of  the 
statute,  is  not  the  "collection  of  an  illegal 
fee  for  services  rendered  or  to  be  ren- 
dered." Collman  v.  Wanamaker,  27  Ida. 
342;  149  Pac.  292. 

The  proceeding  against  a  county  com- 
missioner, for  charging  and  collecting 
fees,  brought  on  the  information  of  a  pri- 
vate person,  and  entailing  on  conviction 
the  defendant's  removal  from  office  and 
a  money  judgment  in  favor  of  the  in- 
former, is  a  summary  proceeding  of  a 
criminal  nature  and  entitles  the  defend- 
ant to  the  protection  of  the  constitution, 
so  as  not  to  be  compelled  to  testify 
against  himself.  Daugherty  v.  Nagel,  28 
Ida.  302;  154  Pac.  375.  See  27  Ida.  511; 
149  Pac.  729. 

Annotations  to  substantially  the  same 
statutory  provisions.  Kerr's  Cyc.  Pen. 
Code,  §  772. 

§7509 

CROSS-REFERENCES 

Preliminary  examinations.  See  Rev. 
Codes,  §§  7565-7589. 

Indictment  by  fictitious  name.  See 
Rev.  Codes,   §  7680. 

HETEROGENEOUS    QUESTIONS 

The  paper  called  a  "complaint"  in  the 
justice's  court  serves  the  same  purpose  as 
the  paper  called  an  "information"  in  the 
district  court;  the  two  words  are  often 
used  synonymously  and  mean  the  same 
thing.  State  v.  Stafford,  26  Ida.  381,  388; 
143  Pac.  528. 

It  is  not  required  that  the  true  name 
of  the  defendant  be  stated  in  the  com- 
plaint or  information;  neither  is  the  de- 
fendant required  to  disclose  his  correct 
name;  he  may  be  prosecuted  either  under 
his  true  name,  if  known,  or  by  a  fictitious 
name,  where  his  true  name  is  unknown. 
State  v.  Yturaspe,  22  Ida.  360,  365;  125 
Pac.  802. 

Where  a  defendant,  whose  true  name 
is  unknown,  is  charged  by  a  fictitious 
name,  but  his  true  name  is  disclosed  dur- 
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ing  the  proceedings,  then  such  true  name 
should  be  inserted  in  the  complaint  or 
information  instead  of  the  fictitious  name. 
State  v.  Yturaspe,  22  Ida.  360,  365;  125 
Pac.  802. 

§  7511 

CROSS-REFERENCES 

Jurisdiction  of  magistrates.  See  note 
ante,  §  1350. 

Criminal  jurisdiction  of  justices  of  the 
peace.    See  note  ante,  §  3854. 

MAGISTRATES 

Magistrates,  as  such,  are  given  a  special 
and  fixed  jurisdiction  by  the  constitution 
and  statutes.  State  v.  Raaf,  16  Ida.  411, 
416;  101  Pac.  747. 

Justices  of  the  peace,  probate  judges, 
and  police  judges  have  jurisdiction  to  try 
non-indictable  misdemeanors,  under  the 
general  laws  of  the  state,  committed 
within  city  limits;  and,  with  respect  to 
indictable  misdemeanors  or  felonies,  such 
magistrates  have  power  to  hold  prelim- 
inary examinations  relative  to  such  of- 
fenses. State  v.  Frederic,  28  Ida.  709; 
155  Pac.  977. 

§7525 

A  person  arrested  for  crime  is  entitled 
to  be  taken,  for  his  preliminary  examina- 
tion, before  the  magistrate  who  issued 
the  warrant  of  arrest,  unless  there  is 
some  reason  to  the  contrary  that  can  be 
made  to  appear.  State  v.  Andrus,  29  Ida. 
1;   156  Pac.  421. 

§7565 

CROSS-REFERENCES 

Information  before  magistrates.  See 
Rev.  Codes,  §  7509. 

A  person  charged,  in  a  city,  with  un- 
lawfully having  intoxicating  liquors  in 
his  possession,  is  charged  with  an  indict- 
able misdemeanor;  it  is,  therefore,  the 
duty  of  the  police  magistrate,  if  called 
upon,  to  hold  a  preliminary  examination 
and  to  discharge  the  defendant  or  hold 
him  to  answer  to  the  district  court,  as 
the  evidence  may  warrant;  and  the  de- 
fendant has  a  constitutional  right  to  such 
examination  if  he  does  not  expressly 
waive  it.  State  v.  Frederic,  28  Ida.  709; 
L55  Pac.  977. 


§7576 

CROSS-REFERENCES 

Necessity  of  certificate.  See  note  post, 
§  7588. 

CONSTRUCTION  OF  SECTION 

This  section  must  be  substantially  com- 
plied with,  and  the  magistrate  is  required 
to  make  a  final  certificate  that  its  re- 
quirements have  been  complied  with. 
State  v.  Yturaspe,  22  Ida.  360,  366,  368; 
125  Pac.  802. 

This  act,  together  with  the  modification 
of  it  in  1909,  provides  for  two  methods 
of  taking  testimony  at  preliminary  exam- 
inations; (1),  the  evidence  taken  in  writ- 
ing and  signed  by  the  witness;  and  (2), 
that  taken  down  by  a  duly  employed 
stenographer,  which  does  not  need  to  be 
signed.  State  v.  Carlson,  23  Ida.  545,  550; 
130  Pac.  463. 

HETEROGENEOUS    QUESTIONS 

Where  the  certificate  required  by  this 
section  is  not  in  the  record  on  appeal, 
it  will  be  presumed  that  the  magistrate 
made  such  certificate.  State  v.  Yturaspe, 
22  Ida.  360,  367;   125  Pac.  802. 

The  magistrate  is  not  required  to  at- 
tach a  separate  certificate  to  the  testi- 
mony of  each  witness.  State  v.  Yturaspe, 
22  Ida.  360,  367;  125  Pac.  802. 

§  7579 

CROSS-REFERENCES 

Preliminary  examination  is  limited  to 
what  crimes.    See  note  ante,  §  1350. 

HETEROGENEOUS    QUESTIONS 

The  failure  of  the  magistrate  to  indorse 
on  the  depositions  the  order  of  commit- 
ment, reduced  to  writing  and  in  the  of- 
ficial docket  of  the  magistrate,  is  a  mere 
irregularity,  which  does  not  render  the 
commitment  invalid;  it  does  not  affect  any 
substantial  right  of  the  defendant.  State 
v.  Yturaspe,  22  Ida.  360,  367;  125  Pac. 
802. 

§7588 

SHOWING  REQUIRED 

Before  a  deposition  taken  under  this 
section  is  admitted  in  evidence,  it  should 
appear  that  the  defendant  has  been  ad- 
vised of  his  right  to  counsel  and  to  be 
represented  by  such;  that  the  defendant 
is  present  in  person,  and  by  counsel,  if 
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he  desires  counsel;  or,  that  notice  has 
been  given  to  defendant  if  he  is  on  bail; 
it  must  also  be  shown  that  the  deposi- 
tion was  taken  and  the  examination 
conducted  in  the  same  manner  as  the 
examination  before  a  committing  magis- 
trate, and  certified  as  required  by  §  7576, 
ante.  State  v.  Zarlenga,  14  Ida.  305,  308; 
94  Pac.  55. 

Before  a  deposition,  taken  as  provided 
in  this  section,  can  be  admitted  in  evi- 
dence, the  prosecution  must  show  all  the 
preliminary  steps  necessary  to  be  taken 
up  to  the  time  of  taking  such  deposition. 
State  v.  Zarlenga,  14  Ida.  305,  308;  94 
Pac.  55. 

The  facts  necessary  to  be  shown,  before 
a  deposition  taken  under  this  section  can 
be  admitted  in  evidence  are,  that  the  dep- 
osition was  taken  before  the  magistrate 
who  conducted  the  preliminary  examina- 
tion, or  the  judge  of  the  court  to  which 
such  party  had  been  held  for  trial;  that 
it  was  shown  to  such  magistrate  or  judge, 
upon  oath,  that  there  was  reason  to  be- 
lieve that  such  witness  whose  deposition 
was  sought  would  not  appear  and  testify 
unless  security  was  given;  and  that  the 
magistrate  or  judge  made  an  order  re- 
quiring such  witness  to  enter  into  a  writ- 
ten undertaking,  with  sureties,  under  the 
provisions  of  §  7585,  ante.  State  v.  Zar- 
lenga, 14  Ida.  305,  308;    94  Pac.  55. 

HETEROGENEOUS   QUESTIONS 

Depositions  taken  in  pursuance  of  this 
section  are  admissible  in  evidence.  State 
v.  Zarlenga,  14  Ida.  305,  308;    94  Pac.  55. 

When  it  satisfactorily  appears  to  the 
magistrate  or  judge,  by  examination  on 
oath  of  the  witness,  or  any  other  person, 
that  the  witness  is  unable  to  procure 
sureties,  he  may  be  forthwith  condition- 
ally examined  on  behalf  of  the  people, 
under  the  provisions  of  this  section.  State 
v.  Zarlenga,  14  Ida.  305,  308;    94  Pac.  55. 

§7589 

CROSS-REFERENCES 

Right  to  preliminary  examination.  See 
note  ante,  §  7565. 

§7600 

CROSS-REFERENCES 

Incidental  means  to  exercise  of  juris- 
diction in  criminal  cases.  See  Rev.  Codes, 
§  3925. 


Relative  dignity  of  indictment  and  in- 
formation.    See  note  post,   §  7655. 

JURISDICTION 

The  district  courts  have  original  juris- 
diction to  try  and  determine  misdemeanor 
cases,  and  will  assume  such  jurisdiction 
where  a  sufficient  showing  is  made  that 
justice  can  not  be  procured  by  a  trial  in 
the  inferior  courts.  Fix  v.  Flynn,  27  Ida. 
580;   150  Pac.  44. 

§7630 

CROSS-REFERENCES 

Relative  dignity  of  indictment  and  in- 
formation.    See  note  post,  §  7655. 

§7655 

It  has  been  the  legislative  intent  to 
make  informations  of  equal  dignity  with 
indictments,  subject  only  to  the  constitu- 
tional limitations  to  the  effect  that  a 
defendant  may  be  accused  by  information 
only  after  commitment  by  a  magistrate, 
and  that  a  person  can  not  be  held  on  an 
information  filed  after  a  grand  jury  has 
ignored  the  charge.  Ex  parte  Winn,  28 
Ida.  461;  154  Pac.  497. 

§7656 

Amended.    Laws  of  1913,  p.  144. 

Act  amending,  as  amended.  Laws  of 
1915,  p.  176. 

CROSS-REFERENCES 

Immaterial  errors  to  be  disregarded. 
See  Rev.  Codes,  §  8236. 

Indorsement,  on  indictment,  of  names 
of  witnesses.    See  Rev.  Codes,  §  7668. 

CONSTRUCTION  OF  SECTION 

This  section  is  not  mandatory,  in  the 
strict  sense  of  that  term;  it  is  the  duty 
of  the  trial  court  to  enforce  it,  and  of  the 
prosecutor  to  comply  with  its  terms;  but 
it  does  not  mean  that,  in  no  case,  shall 
indorsements  upon  the  information  be 
made  after  it  is  filed.  State  v.  Allen,  20 
Ida.  263,  270;    117  Pac.  849. 

This  section  was  intended  to  give  the 
defendant  full  opportunity  to  know  the 
names  of  the  witnesses  who  will  be  called 
against  him  so  that  he  may  prepare  for 
trial;  but  he  is  not  necessarily  misled 
or  deceived  by  the  prosecutor's  failure 
to  indorse  on  the  information  the  name 
of  the  complaining  witness,  who  testified 
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at  the  preliminary  examination;  all  that 
the  defendant  can  ask  is  that  he  shall 
have  an  opportunity  to  meet  and  contro- 
vert the  testimony  of  such  witness.  State 
v.  Allen,  20  Ida.  263,  272;    117  Pac.  849. 

INDORSEMENT  OF  NAMES 

Upon  a  proper  showing,  the  name  of  a 
witness  may  be  indorsed  upon  an  informa- 
tion after  it  is  filed.  State  v.  Allen,  20 
Ida.  263,  273;    117  Pac.  849. 

The  name  of  a  witness  may  be  indorsed 
upon  an  information,  after  it  is  filed, 
where  good  cause  is  shown  why  it  was 
not  done  before,  as,  by  reason  of  the 
oversight  and  neglect  of  the  prosecutor, 
and  upon  a  showing  that  the  defendant 
has  not  been,  and  will  not  be,  misled  or 
prejudiced  by  such  failure;  particularly 
where  the  court  offers  to  grant  a  continu- 
ance, giving  the  defendant  the  necessary 
time  in  which  to  secure  evidence  to  meet 
the  testimony  of  the  witness  whose  name 
is  so  indorsed.  State  v.  Allen,  20  Ida.  263, 
270;    117  Pac.  849. 

If  witnesses,  whose  names  are  not  in- 
dorsed on  the  information,  are  discovered 
during  the  trial,  the  court  may  require  the 
prosecuting  attorney  to  show  that  he  did 
not  know  of  such  witnesses  prior  to  the 
commencement  of  the  trial.  State  v.  Silva, 
21  Ida.  247,  252;    120  Pac.  835. 

It  is  not  required  that  the  names  of 
witnesses  called  for  the  purpose  of  rebut- 
ting the  testimony  given  on  behalf  of  the 
defendant  shall  be  indorsed  on  the  infor- 
mation.   State  v.  Silva,  21  Ida.  247,  254; 

120  Pac.  835. 

§7657 

CROSS-REFERENCES 

Sufficiency  of  information  for  embez- 
zlement.    See  note  post,  §  7677. 

Sufficiency  of  information  for  incest. 
See  note  ante,  §  6809. 

The  charging  of  an  offense  in  the  lan- 
guage of  the  statute  is  sufficient  only  as 
to  the  main  specific  offense  defined;  it  is 
not  sufficient  as  to  other  and  lesser  of- 
fenses included  within  the  crime  so  de- 
fined.    State   v.    Brill,    21    Ida.    269,    276; 

121  Pac.  79. 

§7662 

CROSS-REFERENCES 

Duty  of  prosecutor  as  to  preliminary 
examinations.    See  note  ante,  §  2082. 


HETEROGENEOUS    QUESTIONS 

The  public  prosecutor  has  no  power  or 
authority  to  file  an  information  against 
an  accused  person  until  after  such  person 
has  been  committed  by  a  magistrate;  and 
then  he  can  file  his  information  only  for 
the  offense  for  which  the  accused  was 
committed.  State  v.  McGreevey,  17  Ida. 
453,  464;    105  Pac.  1047. 

In  California,  it  was  formerly  held  that 
the  prosecutor  was  not  limited  to  the  of- 
fense for  which  the  prisoner  was  com- 
mitted, but  that  he  might  file  his  informa- 
tion for  any  offense  disclosed  by  the  depo- 
sitions; but  it  is  now  held  that  he  has 
no  authority  to  file  an  information  against 
him  for  any  other  offense  than  the  one 
for  which  he  was  committed  by  the  ex- 
amining magistrate.  People  v.  Nogiri,  142 
Cal.  596;  76  Pac.  490;  and  annotations  to 
Kerr's  Cyc.  Pen.  Code,  §  872. 

§7668 

CROSS-REFERENCES 

Indorsement  of  information.  See  note 
ante,  §  7656. 

HETEROGENEOUS    QUESTIONS 

It  is  error  to  permit  a  witness  for  the 
prosecution  to  testify,  unless  his  name  ap- 
pears on  the  indictment  or  information, 
even  though  he  is  called  in  rebuttal.  State 
v.  Barber,  13  Ida.  65,  86;    88  Pac.  418. 

§7669 

The  district  judge  has  no  jurisdiction 
over  the  matter  of  filing  an  indictment 
or  information;  he  has  no  power  to  de- 
termine against  whom  it  shall  be  filed, 
and  can  not  prevent  the  clerk  of  the  court 
from  filing  it,  when  properly  presented. 
State  v.  Quarles,  13  Ida.  252,  256;  89 
Pac.  636. 

§7677 

CROSS-REFERENCES 

Grounds  for  demurrer.    See  Rev.  Codes, 

§  7742. 

Sufficiency  of  information  for  involun- 
tary manslaughter.    See  note  post,  §  7686. 

Sufficiency  of  information  for  incest. 
See  note  ante,  §  6809. 

HETEROGENEOUS  QUESTIONS 

Sufficiency  of  information  as  to  "means" 
by  which  homicide  was  committed.  State 
v.  Squires,  15  Ida.  545,  547;    98  Pac.  413. 


IDAHO  CODE  ANNOTATIONS 


195 


The  indictment  or  information  must  be 
direct  and  certain  as  to  the  offense 
charged,  that  is,  as  to  the  particular 
name,  character,  or  grade  of  crime;  and 
also  as  to  the  "act  or  omission"  which, 
it  is  alleged,  constitutes  the  crime.  State 
v.  Smith,  25  Ida.  541,  546;    138  Pac.  1107. 

All  that  is  necessary  to  render  valid  an 
indictment  is,  that,  on  its  face,  it  is  suf- 
ficient to  advise  the  defendant  of  the  na- 
ture of  the  charge  against  him,  and  that 
it  describes  the  offense  with  such  par- 
ticularity as  to  serve  as  a  shield  in  case 
of  a  second  prosecution  for  the  same  of- 
fense. State  v.  O'Neil,  24  Ida.  582,  592; 
135  Pac.  60. 

An  information  for  embezzlement, 
which  contains  a  statement  of  the  acts 
constituting  the  offense,  in  ordinary  and 
concise  language,  so  that  a  person  of 
common  understanding  may  know  what  is 
intended,  and  which  has  no  defect  of  form 
tending  to  the  prejudice  of  any  substan- 
tial right  of  the  person  charged,  is  suf- 
ficient. State  v.  Lottridge,  —  Ida.  — ; 
155  Pac.  487. 

If  a  man  accused  of  having  committed 
incest  with  his  daughter  is  charged  in  the 
information  with  having  "incestuously 
committed  adultery  with"  this  daughter, 
the  information  is  amply  intelligible  to 
inform  the  defendant,  so  that  he  is  not 
misled  or  left  in  doubt  as  to  what  it 
means.  State  v.  Andrus,  29  Ida.  1;  156 
Pac.  421. 

§7678 

CROSS-REFERENCES 

Grounds  for  demurrer.    See  post,  §  7742. 

Form  of  indictment.  See  note  ante, 
§  7677. 

Sufficiency  of  information  for  involun- 
tary manslaughter.    See  note  post,  §  7686. 

§7679 

CROSS-REFERENCES 

Certainty  in  indictment.  See  notes  ante, 
§§  3854  and  7677. 

Grounds  for  demurrer.   See  post,  §  7742. 

Sufficiency  of  information  for  involun- 
tary manslaughter.    See  note  post,  §  7686. 

§  7680 

CROSS-REFERENCES 

Complaint  or  information  by  fictitious 
name.   See  note  ante,  §  7509. 


§7681 

HETEROGENEOUS    QUESTIONS 

Murder  in  the  first  degree,  the  same 
offense,  may  be  charged  in  two  counts; 
one  count  alleging  the  murder  to  have 
been  committed  wilfully,  deliberately, 
and  with  malice  aforethought;  the  other 
count  charging  that  the  murder  was  com- 
mitted in  the  perpetration  of,  or  attempt 
to  perpetrate,  robbery.  State  v.  Gruber, 
19  Ida.  692,  699;    115  Pac.  1. 

§7685 

CROSS-REFERENCES 

Sufficiency  of  information  for  involun- 
tary manslaughter.    See  note  post,  §  7686. 

Sufficiency  of  information  for  robbery. 
See  note  ante,  §  6590. 

§7686 

HETEROGENEOUS    QUESTIONS 

Where  the  facts  alleged  in  an  informa- 
tion charge  the  defendant  with  the  crime 
of  involuntary  manslaughter,  the  informa- 
tion is  sufficient  though  it  makes  the  gen- 
eral charge  of  manslaughter;  the  facts 
alleged,  rather  than  the  designation  of 
the  offense,  control.  State  v.  Mickey,  27 
Ida.  626;   150  Pac.  39. 

Sufficiency  of  information  for  assault 
with  intent  to  commit  rape.  State  v.  Neil, 
13  Ida.  539,  544;  90  Pac.  860;  91  Pac.  318. 

Sufficiency  of  information  for  the  crime 
of  involuntary  manslaughter,  occasioned 
by  the  alleged  negligent  operation  of  a 
motor  vehicle.  State  v.  Mickey,  27  Ida. 
626;   150  Pac.  39. 

§7687 

CROSS-REFERENCES 

Sufficiency  of  information  for  involun- 
tary manslaughter.   See  note  ante,  §  7686. 

Sufficiency  of  information  for  embez- 
zlement.    See  note  ante,  §  7677. 

Sufficiency  of  information  for  incest. 
See  note  ante,  §  6809. 

APPLICATION  OF  SECTION 

Applied  to  the  crime  of  selling  intoxi- 
cating liquors  in  a  local  option  district,  in 
violation  of  law.  State  v.  Caldwell,  21  Ida. 
663,  668;    123  Pac.  299. 
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§7697 

CROSS-REFERENCES 

Evidence  necessary  to  convict  wife  as 
aider  or  abettor  in  husband's  crime  of 
grand  larceny.    See  note  ante,  §  2675. 

Prosecution  of  officer  of  insolvent  bank 
for  receiving  deposits.  See  note  ante, 
§  2985. 

§7742 

CROSS-REFERENCES 

Waiver  of  objections.  See  note  post, 
§  7750. 

§7750 

CROSS-REFERENCES 

Grounds  for  demurrer.    See  ante,  §  7742. 

HETEROGENEOUS  QUESTIONS 

The  necessity  of  alleging,  in  an  infor- 
mation for  grand  larceny,  in  taking  prop- 
erty from  one's  person,  the  value  of  the 
property  is  a  question  going  to  the  suf- 
ficiency of  the  information;  it  is  not  a 
question  of  jurisdiction,  and  the  only  way 
in  which  such  question  can  be  raised  is 
by  demurrer  at  the  trial,  under  the  plea 
of  not  guilty;  or,  after  the  trial,  in  arrest 
of  judgment;  if  the  defendant  pleads 
guilty,  and  no  motion  in  arrest  of  judg- 
ment is  made,  the  objection  that  the  in- 
formation does  not  charge  a  public  of- 
fense, in  not  alleging  the  value  of  the 
property  taken,  is  waived.  In  re  Dawson, 
20  Ida.  178,  190;  35  L.  R.  A.,  N.  S.,  1146; 
117  Pac.  696. 

§7755 

CROSS-REFERENCES 
Trial  by  jury.    See  note  post,  §  7781. 

§  7757 

CROSS-REFERENCES 

Trial  by  jury.    See  note  post,  §  7781. 

§7780 

CROSS-REFERENCES 
Issue  of  fact.    See  Rev.  Codes,   §  7780. 

§7781 

CROSS-REFERENCES 
Kinds  of  pleas.    See  Rev.  Codes,  §  7755. 

Plea  of  guilty.    See  Rev.  Codes,  §  7757. 

HETEROGENEOUS  QUESTIONS 

"Trial,"  as  used  in  the  constitution, 
means  an  issue  of  fact  presented  by  the 


plea  of  the  accused,  in  which  event,  if 
the  offense  charged  be  a  felony,  a  jury 
can  not  be  waived;  in  such  a  case,  the 
court  is  without  jurisdiction  to  try  such 
issue  of  fact  and  there  can  be  no  convic- 
tion except  upon  trial  by  jury.  In  re 
Dawson,  20  Ida.  178,  187;  35  L.  R.  A., 
N.  S.,  1146;  117  Pac.  696. 

If  an  accused  person,  with  full  knowl- 
edge of  his  constitutional  right  to  a  trial 
by  jury,  enters  a  plea  of  guilty,  and  pre- 
sents no  issue  of  fact  for  trial,  there  can 
be  no  trial;  in  that  event,  the  conviction 
of  the  accused,  by  his  own  admission, 
takes  the  place  of  the  verdict  of  a  jury. 
In  re  Dawson,  20  Ida.  178,  187;  35  L.  R. 
A.,  N.  S.,  1146;  117  Pac.  696. 

§7795 

CROSS-REFERENCES 

Continuance  for  absence  of  evidence. 
See  ante,  §  4372. 

HETEROGENEOUS  QUESTIONS 

What  is  "sufficient  cause"  is  a  matter 
to  be  determined  by  the  trial  court;  and 
its  action  in  respect  to  the  postponement 
or  continuance  of  a  trial  can  be  disturbed 
only  where  the  record  shows  an  abuse 
of  judicial  discretion.  State  v.  Cannon, 
26  Ida.  182,  188;    140  Pac.  965. 

A  motion  for  a  continuance  in  a  crimi- 
nal case,  upon  the  ground  of  absence  of 
witnesses,  is  properly  overruled,  where 
neither  their  names  nor  the  materiality 
of  the  evidence  is  shown,  and  there  is  no 
showing  of  what  the  defendant  believes 
the  testimony  of  such  witnesses  will  be. 
State  v.  Allen,  20  Ida.  263,  273;  117  Pac. 
849. 

§  7819 

The  fact  that  a  person  may  be  exempt 
from  jury  service,  but  is  drawn  for  such 
service,  is  not  a  cause  of  challenge  to  the 
panel.  State  v.  Silva,  21  Ida.  247,  250; 
120  Pac.  835. 

§7820 

CROSS-REFERENCES 

Effect  of  failure  by  defendant  to  chal- 
lenge panel.     See  note  post,  §  7834. 

A  challenge  to  the  panel  must  be  taken 
before  a  juror  is  sworn  and  must  be  in 
writing.  State  v.  Scoble,  28  Ida.  721;  155 
Pac.  969. 
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§7824 

CROSS-REFERENCES 

Challenge  for  implied  bias.  See  note 
post,  §  7834. 

Effect  of  failure  by  defendant  to  chal- 
lenge panel.     See  note  post,  §  7834. 

§7826 

Under  the  provisions  of  this  section, 
the  court,  or  some  one  under  its  direction, 
is  required  to  instruct  the  defendent  of 
his  right  to  challenge  an  individual  juror, 
and  that,  if  he  desires  to  do  so,  he  must 
exercise  the  right  before  the  jury  is 
sworn,  but  the  fact  that  such  duty  was 
performed  is  not  required  to  be  shown 
by  the  record  which  constitutes  the  judg- 
ment-roll on  appeal  under  §§  7996  and 
8051,  post.  State  v.  Suttles,  13  Ida.  88, 
92;  88  Pac.  238;  State  v.  O'Brien,  13  Ida. 
112,  115;    88  Pac.  425. 

§7834 

CROSS-REFERENCES 

Challenge  for  bias.  See  note  post, 
§  7836. 

Challenge  for  bias  of  officer.  See  Rev. 
Codes,  §  7824. 

Challenge  to  panel.  See  Rev.  Codes, 
§§  7818  and  7820. 

CONSTRUCTION  OF  SECTION 

Under  this  section  and  §  7824,  ante,  a 
challenge  to  the  special  panel  may  be 
taken  for  the  implied  bias  of  the  officer 
summoning  the  same,  when  it  appears 
that  he  is  a  witness  for  the  prosecution. 
State  v.  Jordan,  19  Ida.  192,  199;  112 
Pac.  1049. 

HETEROGENEOUS  QUESTIONS 

The  statute  enumerates  expressly  all 
the  causes  for  which  challenges  for  im- 
plied bias  are  allowed,  and  no  cause,  not 
appearing  in  the  enumeration,  is  to  be 
recognized  as  giving  the  right  of  chal- 
lenge. State  v.  Scoble,  28  Ida.  721;  155 
Pac.  969. 

If  a  sheriff  who  has  chosen  the  jury  in  a 
criminal  case,  is  depended  upon  as  a  wit- 
ness for  the  prosecution,  and  the  defend- 
ant, being  aware  of  the  fact,  fails  to  chal- 
lenge the  panel,  it  is  not  error  for  the 
court  to  fail  to  dismiss  the  jury.  State  v. 
Steen,  —  Ida.  — ;  158  Pac.  499. 


§7835 

CROSS-REFERENCES 

Exemption  not  ground  for  challenge. 
See  note  ante,  §  7819. 

§7836 

In  a  challenge  for  implied  bias,  one  or 
more  of  the  legal  causes,  as  given  in 
§  7834,  ante,  must  be  alleged;  but,  while 
the  court  does  not  err  in  overruling  the 
challenge,  where  that  is  not  done,  it 
ought,  where  the  defendant  is  charged 
with  such  a  crime  as  incest  and  where 
great  prejudice  may  exist  against  him,  to 
be  very  careful,  in  the  selection  of  a  jury, 
to  reject  all  persons  who  are  actually 
biased  and  prejudiced  in  the  matter. 
State  v.  Clark,  27  Ida.  48;   146  Pac.  1107. 

§  7855 

CONSTRUCTION  OF  SECTION 

This  section  vests  a  large  discretion  in 
the  trial  court,  which,  unless  grossly 
abused,  will  not  be  interfered  with  upon 
appeal.  State  v.  Wain,  14  Ida.  1,  4;  80 
Pac.  221. 

It  is  a  violation  of  the  sixth  subdivision 
of  this  section  for  the  court  to  instruct 
the  jury  to  acquit;  that  is  a  charge  as  to 
"matters  of  fact."  State  v.  Peck,  14  Ida. 
712,  719;    95  Pac.  515. 

INDICTMENT  OR  INFORMATION 

The  indictment  or  information,  in  a 
case  of  felony,  must  be  read  and  the  plea 
must  be  stated  to  the  jury,  but  there  is 
no  requirement  that  a  record  thereof  be 
kept;  hence,  silence  on  the  subject  in 
the  record  of  a  trial  raises  the  presump- 
tion that  the  law  in  that  respect  was 
complied  with.  State  v.  Lottridge,  —  Ida. 
— ;  155  Pac.  487. 

INSTRUCTIONS 

Instruction,  in  a  prosecution  for  grand 
larceny,  in  which  the  trial  court  did  not 
trespass  upon  the  right  of  the  jury  to 
pass  upon  all  questions  of  fact.  State  v. 
Bogris,  26  Ida.  587,  601;    144  Pac.  789. 

§7858 

CROSS-REFERENCES 

Effect  of  abuse  by  jury  of  purpose  of 


visiting   the   scene   of   the   offense, 
note  post,  §  7952. 


See 
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Amended. 


§7860 

Laws  of  1911,  p.  368. 


This  section,  as  amended  in  1911,  does 
not  deprive  the  court  of  all  discretion  in 
regard  to  the  allowance  of  separate  trials, 
when  two  or  more  defendants  are  in- 
formed against  or  indicted  for  a  felony. 
State  v.  Allen,  23  Ida.  772,  778;  131  Pac. 
1112. 

§7864 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 
Admissibility,  in  a  criminal  prosecution, 
of  evidence  of  the  confessions  or  admis- 
sions of  a  third  person.  131  Am.  St.  Rep. 
778. 

Admissibility,  in  criminal  prosecution, 
of  evidence  of  threats  by  third  person  to 
commit  the  crime  charged  against  the 
defendant.    Ann.  Cas.  1913A,  731. 

Evidence  of  threats  in  prosecutions  for 
homicide.   89  Am.  St.  Rep.  691. 

§7871 

CONSTRUCTION  OP  SECTION 

Under  this  section,  a  conviction  for  the 
crime  of  incest  can  not  be  had  upon  the 
uncorroborated  testimony  of  the  prose- 
cuting witness.  State  v.  Clark,  27  Ida.  48; 
146  Pac.  1107. 

HETEROGENEOUS  QUESTIONS 

Applied  in  a  prosecution  for  arson. 
State  v.  Grant,  26  Ida.  189;    140  Pac.  959. 

A  failure  to  disclose  facts  regarding  the 
commission  of  a  crime  does  not  render 
the  person  having  knowledge  of  such 
facts  an  accomplice  of  the  one  who  com- 
mitted the  crime.  State  v.  Grant,  26  Ida. 
189,  198;    140  Pac.  959. 

When  the  question  of  an  accomplice 
arises,  the  court  should  instruct  the  jury 
as  to  the  law  concerning  accomplices, 
and  leave  the  question  of  the  witness' 
having  been  an  accomplice  to  the  jury,  as 
a  question  of  fact.  State  v.  Grant,  26  Ida. 
189,  195;    140  Pac.  959. 

Annotations  to  identical  statutory  pro- 
visions.   Kerr's  Cyc.  Pen.  Code,  §  1111. 

§7877 

HETEROGENEOUS  QUESTIONS 

If,  under  the  provisions  of  the  statute, 
the  court  advises  the  jury  to  acquit,  it 


ought  also  to  advise  them  that  they  are 
not  bound  by  the  advice.  State  v.  Down- 
ing, 23  Ida.  540,  543;    130  Pac.  461. 

If  the  evidence  in  a  criminal  case  is 
insufficient,  the  court  may  advise  the  jury 
to  acquit,  but  the  court  is  not  authorized 
to  instruct  the  jury  to  acquit.  State  v. 
Peck,  14  Ida.  712,  719;    95  Pac.  515. 

When  a  court  deems  the  evidence 
against  a  person  on  trial  to  be  insufficient 
it  may  advise  the  jury  to  acquit,  but  not 
instruct  them  to  do  so,  for  the  jury  may 
convict  notwithstanding  the  court's  opin- 
ion. State  v.  Horn,  27  Ida.  782;  152  Pac. 
275. 

If,  in  a  criminal  case  after  all  the  tes- 
timony on  both  sides  has  been  received, 
the  trial  court  deems  the  evidence  in- 
sufficient to  convict,  and  so  advises  the 
jury  to  acquit  the  defendant,  at  the  same 
time  informing  them  that  they  are  not 
bound  by  the  advice,  the  court  acts  within 
its  discretion,  which  can  not  be  interfered 
with  on  appeal  unless  abused.  State  v. 
Murphy,  29  Ida.  42;  156  Pac.  908. 

§  7878 

CROSS-REFERENCES 

Immaterial  errors  to  be  disregarded. 
See  Rev.  Codes,  §  8236. 

Technical  errors  to  be  disregarded.  See 
Rev.   Codes,   §  8070. 

HETEROGENEOUS  QUESTIONS 

No  precise  time  is  fixed  by  the  statute 
when  the  view  shall  be  had;  hence,  if 
the  jury  views  the  locus  in  quo,  after  the 
case  is  submitted,  without  being  accom- 
panied by  the  trial  judge,  the  defendant's 
failure  to  make  timely  objection  to  that 
fact  will  defeat  his  right  to  complain, 
especially  where  he  assented  that  an  or- 
der for  such  a  view  might  be  made;  the 
matter  at  best  is  but  one  of  precedent. 
State  v.  Moon,  20  Ida.  202,  217;  Ann.  Cas. 
1913A,  724;    117  Pac.  757. 

The  words  herein,  "the  first  opportun- 
ity," mean  upon  the  return  of  the  jury 
from  the  view.  State  v.  Baker,  28  Ida. 
727;    156  Pac.  103. 

Where  the  attorney  for  the  defendant, 
in  a  criminal  case,  expressed  himself  as 
satisfied  with  a  jury's  view  of  the  scene 
of  the  offense,  and  the  deputy  prosecuting 
attorney  was  not  dissatisfied,  it  was  not 
the  duty  of  the  prosecution  to  save  the 
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record  for  the  defendant,  by  calling  the 
court's  attention  to  any  irregularity  in 
such  view.  State  v.  Baker,  28  Ida.  727; 
156  Pac.  103. 

In  a  prosecution  for  crime,  the  presump- 
tion is  that  the  jury  was  influenced  by 
evidence  received,  other  than  that  pre- 
sented by  a  view  of  the  premises.  State 
v.  Baker,  28  Ida,  727;   156  Pac.  103. 

The  statute  whereby,  in  a  criminal  trial, 
the  jury  may  view  the  scene  of  the  oc- 
currence, if  the  court  deems  it  proper, 
contemplates  a  view  taken  before  the  jury 
begins  its  deliberation;  however,  a  view 
taken  after  the  beginning  of  the  delibera- 
tion is  not  invalid,  provided  the  defendant 
and  his  counsel  actually  consent  at  the 
time.  State  v.  Baker,  28  Ida.  727;  156 
Pac.   103. 

§7881 

The  fact  that  the  court  gave  the  pre- 
scribed statutory  admonition  to  the  jury, 
at  each  adjournment,  is  not  required  to 
be  shown  by  the  record  or  judgment-roll 
defined  and  provided  for  in  §§  7996  and 
8051,  post.  State  v.  Suttles,  13  Ida.  88,  92; 
88  Pac.  238. 

§7886 

HETEROGENEOUS  QUESTIONS 

Under  this  section,  the  court,  in  charg- 
ing the  jury,  must  state  to  them  all  mat- 
ters of  law  necessary  for  their  informa- 
tion, and  the  presumption  is  that  it  did 
so.  State  v.  O'Brien,  13  Ida.  112,  116;  88 
Pac.  425. 

In  providing  that,  "upon  each  charge 
presented  and  given  or  refused  the  court 
must  indorse  and  sign  its  decision,"  the 
legislature  did  not  intend  that  the  signa- 
ture of  the  judge  and  the  word  "given" 
or  "refused"  should  be  part  of  the  prin- 
ciple of  law  embodied  in  the  instruction. 
State  v.  Grigg,  25  Ida.  405,  411;  137  Pac. 
371. 

In  charging  the  jury,  the  court  must 
state  to  them  all  matters  of  law  necessary 
for  their  information,  but  it  should  not  go 
further  and  comment  upon  the  facts;  it 
is  improper  to  incorporate,  in  an  instruc- 
tion, an  argument  upon  the  relative  value 
of  circumstantial  evidence  as  compared 
with  direct  or  positive  evidence.  State  v. 
Marren,  17  Ida.  766,  787;    107  Pac.  993. 

The  statute  allows  counsel  on  each  side 
of  a  case  to  submit  written  charges  for 


the  judge  to  give  to  the  jury,  if  he  ap- 
proves them,  and  requires  the  judge  to 
indorse  and  sign  on  these,  his  decision 
as  to  whether  they  have  his  approval  or 
not,  and,  in  cases  where  he  approves  or 
disapproves  in  part,  so  to  indicate  on  the 
charges;  a  judge  does  not  comply  with 
the  statute  by  simply  making  a  scroll  or 
pencil  mark  across  the  face  of  disap- 
proved instructions.  State  v.  Buster,  28 
Ida.  110;   152  Pac.  196. 

Where  the  jury  could  not,  upon  the  rec- 
ord, have  found  any  other  verdict  than 
that  of  guilty,  the  giving  of  an  instruction 
upon  which  there  appeared  at  the  end  the 
word  "Guilty,"  instead  of  the  word 
"Given,"  followed  by  the  name  of  the 
trial  judge,  is  not  a  reason  for  reversal. 
State  v.  Grigg,  25  Ida.  411;  138  Pac.  506. 

Annotations  to  statutory  provisions  that 
are  the  same  in  part.  Kerr's  Cyc.  Pen. 
Code,  §  1127. 

In  charging  the  jury  the  court  must 
state  all  matters  of  law  necessary  for 
them  to  know  in  connection  with  the 
cause,  but  it  must  not,  either  of  its  own 
motion  or  that  of  counsel,  charge  them 
with  respect  to  any  particular  matters  of 
fact.  State  v.  Jones,  28  Ida.  428;  154  Pac. 
378. 

§7900 

HETEROGENEOUS  QUESTIONS 

A  bill  for  shaving  jurors  and  cutting 
their  hair,  while  they  are  kept  together, 
either  in  the  progress  of  the  trial  or  dur- 
ing their  retirement  for  deliberation,  is 
not,  under  §  6136  or  §  6137,  ante,  or  under 
§  7901,  post,  a  necessary  expense  in  the 
administration  of  justice  and  is  not  a 
proper  county  charge.  Schmelzel  v. 
Board  of  County  Commissioners,  16  Ida. 
32,  35;  133  Am.  St.  Rep.  89;  17  Ann.  Cas. 
1226;  21  L.  R.  A.,  N.  S.,  199;  100  Pac.  106. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

What  services  or  supplies  to  jurors  are 
proper  subjects  of  county  charge.  21  L. 
R.  A.,  N.  S.,  200. 

§7901 

CROSS-REFERENCES 

Barber's  bill  for  shaving  jurors  is  not 
a  proper  county  charge.  See  note  ante, 
§  7900. 
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AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

What  services  or  supplies  to  jurors  are 
•  proper  subjects  of  county  charge.    21  L. 
R.  A.,  N.  S.,  200. 

§  7902 

Amended.    Laws  of  1911,  p.  48. 

HETEROGENEOUS  QUESTIONS 

This  provision  is  a  permissive  and  not 
a  mandatory  one;  not  requiring  the  jury 
to  take  the  court's  instructions  to  the 
jury-room,  but  allowing  them  to  do  so. 
State  v.  Grigg,  25  Ida.  405,  407;  137  Pac. 
371. 

Applied  to  copy  of  instructions.  State 
v.  Moon,  20  Ida.  202,  222;  Ann.  Cas. 
1913A,  724;    117  Pac.  757. 

§7915 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Effect,  on  a  verdict,  of  papers  improp- 
erly in  the  jury  room.   6  Ann.  Cas.  931. 

§7925 

HETEROGENEOUS  QUESTIONS 

In  a  trial  for  murder,  the  statute  leaves 
the  question  of  the  degree  of  the  offense 
to  be  settled  by  the  verdict  of  the  jury, 
and  the  fact  that  the  offense  is  charged 
to  have  been  committed  by  the  adminis- 
tration of  poison,  under  §  6562,  ante,  does 
not  deprive  the  jury  of  the  right  or  re- 
lieve them  of  the  duty  of  finding  the  de- 
gree of  the  offense.  State  v.  Phinney,  13 
Ida.  307,  312;  12  Ann.  Cas.  1079;  12  L. 
R.  A.,  N.  S.,  935;    89  Pac.  634. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Effect  of  statutory  declaration  that 
murder  committed  by  certain  means,  or 
while  engaged  in  the  commission  of  a 
felony,  shall  be  murder  of  the  first  de- 
gree, upon  right  of  jury  to  pass  upon  the 
degree.   12  L.  R.  A.,  N.  S.,  935. 

§7926 

Province  of  jury  to  find  degree  or  grade 
of  offense.    See  note  ante,  §  7925. 

HETEROGENEOUS  QUESTIONS 

Assault  is  not  necessarily  included  in 
murder;  hence,  at  a  trial  upon  an  in- 
dictment for  murder,  the  jury  may  not 
convict  the  defendant  of  assault.    Matter 


of  McLeod,  23  Ida.  257,  269;   43  L.  R.  A., 
N.  S.,  813;  128  Pac.  1106. 

§7929 

A  verdict  finding  the  defendant  "guilty 
as  charged  in  the  complaint,"  is  good. 
State  v.  Schweitzer,  18  Ida.  609,  613;  111 
Pac.  130. 

§7934 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Effect,  on  a  verdict,  of  papers  improp- 
erly in  the  jury  room.   6  Ann.  Cas.  931. 

§  7940 

CROSS-REFERENCES 

Bill  of  exceptions  to  contain  how  much 
of  the  evidence.    See  note  post,  §  7945. 

Certification  of  papers  in  civil  cases. 
See  note  ante,  §  4821. 

HETEROGENEOUS  QUESTIONS 

Under  this  section,  the  defendant  is 
required  to  take  exceptions  to  any  and 
all  instructions  given  by  the  court  on  its 
own  motion,  which  he  deems  to  be  preju- 
dicial to  him  or  contrary  to  law;  and,  to 
have  such  exceptions  reviewed  on  appeal, 
they  must  be  embodied  in  a  bill  of  excep- 
tions. State  v.  O'Brien,  13  Ida.  112,  115; 
88  Pac.  425;  State  v.  Suttles,  13  Ida.  88, 
94;    88  Pac.  238. 

Instructions  given  by  the  court  on  its 
own  motion  will  not  be  reviewed,  on  ap- 
peal, unless  exception  thereto  is  duly 
taken  and  embodied  in  a  bill  of  excep- 
tions. State  v.  Harris,  18  Ida.  620,  622; 
111  Pac.  745. 

The  provisions  of  §§  7940-7946  apply  to 
appeals  in  criminal  cases  only.  Hall  v. 
Jensen,  14  Ida.  165,  169;    93  Pac.  962. 

§7941 

Amended.    Laws  of  1915,  p.  320. 

CROSS-REFERENCES 

Bill  of  exceptions  to  contain  how  much 
of  the  evidence.    See  note  post,  §  7945. 

Duty  of  clerks  upon  appeal.  See  post, 
§  8051. 

Record  of  action.  See  Rev.  Codes, 
§  7996. 

Use  of  statement  on  motion  for  a  new 
trial  as  a  bill  of  exceptions.  See  note 
ante,  §  4818. 
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§7945 

To  present  to  the  supreme  court  the 
evidence  in  a  criminal  case,  or  the  rul- 
ings and  decisions  of  the  court  in  admit- 
ting or  rejecting  evidence,  it  is  necessary 
to  incorporate  in  a  bill  of  exceptions  so 
much  of  the  evidence  as  is  necessary  to 
present  the  questions  of  law  upon  which 
the  exception  is  based.  State  v.  Peck,  14 
Ida.  712,  717;    95  Pac.  515. 

§7946 

CROSS-REFERENCES 

Certification  of  papers  in  civil  cases. 
See  note  ante,  §  4821. 

HETEROGENEOUS  QUESTIONS 

The  provisions  of  §§  7940-7946  apply  to 
appeals  in  criminal  cases  only.  Hall  v. 
Jensen,  14  Ida.  165,  169;    93  Pac.  962. 

All  written  charges  presented  and  re- 
quested by  either  the  state  or  the  defend- 
ant are,  under  this  section,  deemed  ex- 
cepted to  as  a  matter  of  law,  and  such 
exceptions  need  not  be  embodied  in  a 
bill  of  exceptions  in  order  to  have  them 
reviewed  on  appeal.  State  v.  Suttles,  13 
Ida.  88,  93;    88  Pac.  238. 

Instructions  requested  are  deemed  ex- 
cepted to  and  become  a  part  of  the  rec- 
ord; they  may  be  reviewed  on  appeal 
without  a  bill  of  exceptions;  but  excep- 
tions given  by  the  court  of  its  own  mo- 
tion can  not  be  reviewed  unless  they  are 
incorporated  in  a  bill  of  exceptions.  State 
v.  Peck,  14  Ida.  712,  718;    95  Pac.  515. 

§  7946a 

New  section  added.   Laws  of  1915,  p.  321. 

§7952 

CROSS-REFERENCES 

Counter-affidavits,  in  civil  cases,  on  ap- 
plication for  a  new  trial.  See  note  ante, 
§4441. 

HETEROGENEOUS  QUESTIONS 

In  view  of  §§  8070  and  8236,  post,  a  new 
trial  ought  never  to  be  granted,  notwith- 
standing some  mistake  or  misdirection  by 
the  judge,  if  the  court  is  satisfied  that 
justice  has  been  done  and  that,  upon  the 
evidence,  no  other  verdict  could  properly 
have  been  found.  State  v.  Marren,  17 
Ida.  766,  791;    107  Pac.  993. 

The  right  of  the  state  to  file  counter- 
affidavits,  in  a  criminal  case,  to  an  appli- 


cation for  a  new  trial,  has  been  recog- 
nized in  several  instances.  State  v.  Flem- 
ing, 17  Ida.  471,  496;    106  Pac.  305. 

If,  after  jurors  have,  at  their  own  re- 
quest, been  taken  to  the  scene  of  an 
assault  with  a  deadly  weapon,  they  make 
demonstrations  with  the  weapon  to  test 
the  feasibility  of  the  assault,  as  testified 
to,  consult  each  other  on  the  subject,  and 
exchange  remarks  with  strangers,  this  is 
misconduct  by  the  jury,  for  which  a  new 
trial  may  be  awarded.  State  v.  Baker,  28 
Ida.   727;    156   Pac.   103. 

Annotations  to  identical  statutory  pro- 
visions. Kerr's  Cyc.  Code  Civ.  Proc, 
§  1181. 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Access  to,  or  reading,  law  books  by 
jurors  as  misconduct  for  which  a  verdict 
may  be  set  aside.    134  Am.  St.  Rep.  1^58. 

§7991 

Amended.    Laws  of  1915,  p.  244. 

§7994 

CROSS-REFERENCES 

Imprisonment  on  non-payment  of  fine. 
See  note  post,  §  8105. 

Judgment  of  district  court  on  appeal. 
See  note  post,  §  8327. 

CONSTRUCTION  OF  SECTION 

Under  the  provisions  of  this  section, 
and  of  §  7232,  ante,  a  police  or  justice's 
court  may  impose  an  alternative  sentence 
of  imprisonment  against  a  convicted  de- 
fendant in  case  of  his  failure  to  pay  the 
fine  imposed  or  costs,  or  both  fine  and 
costs,  as  the  case  may  be;  these  sections 
have  reference  to  the  judgment  upon  the 
original  trial  of  a  criminal  case,  while 
§  8327,  post,  has  reference  to  judgments 
in  such  cases  on  appeal.  In  re  Lucas,  17 
Ida.  164,  167;  104  Pac.  657;  In  re  Wal- 
ton, 17  Ida.  171;    104  Pac.  659. 

§7996 

Amended.    Laws  of  1915,  p.  323. 

CROSS-REFERENCES 

Bill  of  exceptions.  See  Rev.  Codes, 
§  7941. 

Record  need  not  show  what  facts.  See 
note  ante,  §  7881. 
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Duty  of  clerks  upon  appeal.  See  post, 
§  8051. 

HETEROGENEOUS  QUESTIONS 

On  appeal  from  the  judgment  alone,  no 
objection  or  exception  that  does  not  arise 
upon  and  appear  from  the  record  or  judg- 
ment-roll, as  defined  in  this  section,  can 
properly  be  considered.  State  v.  Suttles, 
13  Ida.  88;    88  Pac.  238. 

To  authorize  a  review  of  instructions 
given  by  the  court  upon  its  own  motion, 
they  must  be  presented  to  the  supreme 
court  by  a  proper  bill  of  exceptions, 
either  incorporating  the  instructions 
given,  or  the  exception,  with  a  proper 
identification  of  such  instructions,  show- 
ing that  the  exception  was  taken  at  the 
time  the  instructions  were  given.  State 
v.  Peck,  14  Ida.  712,  718;    95  Pac.  515. 

§8006 

CROSS-REFERENCES 

Execution  on  judgment  for  fine.  See 
note  post,  §  8105. 

§8042 

Amended.    Laws  of  1915,  p.  324. 

The  action  of  the  court  with  reference 
to  bail  can  not  be  reviewed  upon  appeal 
from  the  judgment.  State  v.  Peck,  14  Ida. 
712,  721;    95  Pac.  515. 

§8043 

A  trial  "anew,"  or  de  novo,  on  an  ap- 
peal, in  a  criminal  case,  from  a  justice's 
or  probate  court,  means  that  the  motions 
and  demurrers  decided  by  the  justice  or 
probate  court  must  be  heard  by  the  dis- 
trict court,  provided  either  the  state  or 
the  defendant  cares  to  present  them;  or, 
the  defendant  may  first  demur  to  the 
complaint  in  the  district  court.  State  v. 
Stafford,  26  Ida.  381,  386;    143  Pac.  528. 

§8044 

Amended    Laws  of  1915,  p.  324. 

§8045 

A  criminal  case  is  appealed  by  filing 
with  the  clerk  of  the  court  in  which  the 
judgment  or  order  appealed  from  is  en- 
tered or  filed,  a  notice  stating  the  appeal 
from  the  same  and  serving  a  copy  thereof 
upon  the  attorney  of  the  adverse  party. 
State  v.  Squires,  15  Ida.  327,  330;  97 
Pac.  411. 


§8051 

Amended.     Laws  of  1915,  p.  319. 

CROSS-REFERENCES 

Bill  of  exceptions.  See  Rev.  Codes, 
§  7941. 

Record  of  action.  See  Rev.  Codes, 
§  7996. 

Record  need  not  show  what  fact.  See 
note  ante,  §  7881. 

What  instructions  are  deemed  excepted 
to.    See  note  ante,  §  7946. 

Review  of  instructions  given  by  court 
upon  its  own  motion.  See  note  ante, 
§  7996. 

HETEROGENEOUS  QUESTIONS 

The  provisions  of  this  section  may  be 
waived  by  a  proper  stipulation,  entered 
into  by  the  respective  counsel,  as  to  the 
correctness  and  completeness  of  the  rec- 
ord. State  v.  Squires,  15  Ida.  327,  330; 
97  Pac.  411. 

When  an  appeal  has  been  taken  in  a 
criminal  case,  the  clerk  of  the  court  from 
which  such  appeal  is  taken  is  required, 
by  this  section,  to  transmit  the  records 
to  the  supreme  court  and  to  certify  to 
their  correctness.  State  v.  Squires,  15 
Ida.  327,  330;    97  Pac.  411. 


§8070 

CROSS-REFERENCES 
Applied   to   matter   of   procedure. 


See 


note  ante,  §  7878. 


Immaterial  errors  to  be  disregarded. 
See  Rev.  Codes,  §  8236. 

New  trial  should  not  be  granted,  when. 
See  note  ante,  §  7952. 

HETEROGENEOUS  QUESTIONS 

Applied  in  State  v.  Gruber,  19  Ida.  692, 
705;    115  Pac.  1. 

Where  errors  are  assigned,  directed 
against  the  action  of  the  court  below  in 
admitting  and  rejecting  evidence,  and  it 
is  not  found  by  the  appellant  court  that 
there  was  any  error  in  that  connection,  or 
that  the  appellant  was  enjoined,  or  robbed 
of  any  substantial  right,  by  such  action 
of  the  court  at  the  trial,  the  judgment 
can  not  be  reversed.  State  v.  Fondren,  24 
Ida.  663,  666;  135  Pac.  265. 
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§8076 

The  appellate  court  does  not,  it  seems, 
retain  jurisdiction  in  criminal  cases  after 
the  judgment  is  entered  and  a  certified 
copy  thereof  has  been  remitted  to  the 
trial  court;  after  the  remittitur  goes 
down,  the  general  rule  is  that  the  appel- 
late court  has  no  further  jurisdiction. 
State  v.  Neil,  13  Ida.  539,  554;  90  Pac. 
860;  91  Pac.  318. 

§8100 

CROSS-REFERENCES 
Admission  to  bail.   See  note  post,  §  8105. 

§8101 

CROSS-REFERENCES 

What  is  taking  bail.  See  note  post, 
§  8105. 

§  8104 

Where  an  alternative  sentence  of  fine 
or  imprisonment  has  been  imposed,  for 
an  offense  not  punishable  with  death,  the 
accused  is  entitled  to  bail  as  a  matter 
of  right;  but  bail,  in  such  a  case,  is  a 
matter  of  discretion  where  the  defendant 
has  been  sentenced  both  to  pay  a  fine  and 
to  serve  a  term  of  imprisonment.  In  re 
Schriber,  19  Ida.  531,  536;  37  L.  R.  A., 
N.  S.,  693;   114  Pac.  29. 

§8105 

Where,  in  the  case  of  a  person  charged 
with  an  offense  punishable  by  fine,  bail 
is  given,  the  acceptance  of  the  bail  is  not 
by  way  of  security  for  the  fine,  unless, 
under  the  statute,  imprisonment  is  to  be 
inflicted  if  the  fine  is  not  paid;  the  bail 
bond  is  given  for  the  release  of  the  pris- 
oner from  actual  custody.  In  re  Schuster, 
25  Ida.  465,  468;   138  Pac.  135. 

§  8108 

It  was  not  intended,  by  this  section, 
to  prohibit  the  justification  of  the  sure- 
ties before  a  notary  public  or  other  officer 
authorized  to  administer  oaths;  the  mag- 
istrate may  refuse  to  approve  a  bond,  and 
ought  to  do  so,  if  he  has  any  doubt  as  to 
the  authenticity  of  the  acknowledgment 
or  justification;  but,  in  case  the  bond  was 
acknowledged  before  a  notary  public,  the 
sureties  are  not  in  a  position  to  take  ad- 
vantage of  that  fact  as  a  defense;  and,  if 
a  bond  is  accepted  without  justification  of 
sureties,  the  sureties  can  not  escape  lia- 


bility on  that  ground.    State  v.  Baird,  13 
Ida.  126,  134,  136;  89  Pac.  298. 

§8236 

CROSS-REFERENCES 

Applied  to  indorsement  of  information. 
See  note  ante,  §  7656. 

Applied  to  matter  of  procedure.  See 
note  ante,  §  7878. 

Technical  errors  to  be  disregarded.  See 
Rev.  Codes,  §  8070. 

Sufficiency  of  information  for  involun- 
tary manslaughter.    See  note  ante,  §  7686. 

New  trial  should  not  be  granted,  when. 
See  note  ante,  §  7952. 

HETEROGENEOUS  QUESTIONS 

Applied  in  State  v.  Silva,  21  Ida.  247, 
257;  120  Pac.  835. 

Applied  in  State  v.  Gruber,  19  Ida.  692, 
704;  115  Pac.  1. 

§8285 

CROSS-REFERENCES 

Change  of  venue,  where  judge  is  preju- 
diced.   See  Rev.  Codes,  §  4126. 

Judge  is  disqualified,  when.  See  Rev. 
Codes,  §  3900. 

§8320 

CROSS-REFERENCES 

Appeals  from  justices'  courts.  See  Rev. 
Codes,  §  3854. 

Appeals  from  judgments  of  police  judge. 
See  Rev.  Codes,  §  2216. 

JURISDICTION 

Where  an  appeal  to  the  district  court, 
from  a  conviction  before  a  justice  of  the 
peace,  in  a  police  magistrate's  court,  has 
been  taken  in  conformity  with  the  stat- 
utes governing  the  matter,  the  jurisdic- 
tion of  the  justice  ceases  and  the  jurisdic- 
tion of  the  district  court  attaches.  State 
v.  Hosford,  27  Ida.  185;  147  Pac.  286. 

§8321 

CROSS-REFERENCES 

Effect  of  appeal  on  jurisdiction.  See 
note  ante,  §  8320. 

HETEROGENEOUS  QUESTIONS 

A  failure  to  give  notice  of  intention 
to  appeal,  as  required  by  this  section,  is 
not    of    itself   a    sufficient   ground    for    a 
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dismissal  of  the  appeal.   State  v.  Barnard, 
13  Ida.  439;   90  Pac.  1. 

Where  a  defendant  has  been  convicted 
in  a  justice's  court,  but  appeals  and  files 
and  serves  a  notice  of  appeal,  which 
gives  the  title  of  the  court  and  cause, 
the  date  on  which  the  judgment  was  en- 
tered, and  states  that  the  judgment  was 
in  favor  of  the  state  and  against  the  de- 
fendant, and  that  he  appeals  from  the 
judgment  and  the  whole  thereof,  such 
notice  of  appeal  sufficiently  states  the 
"character  of  the  judgment"  as  required 
by  the  statute.  State  v.  Barnard,  13  Ida. 
439,  443;   90  Pac.  1. 

§  8324 

CROSS-REFERENCES 

Judgment  of  district  court  on  appeal. 
See  note  post,  §  8327. 

Punishment  for  selling  intoxicating 
liquors  without  a  license.  See  Rev. 
Codes,  §  1518. 

JURISDICTION 

On  appeal  to  the  district  court,  from  a 
judgment  of  conviction  in  a  probate  or 
justice's  court,  for  selling  intoxicating 
liquors  without  a  license,  the  district 
court  has  no  power  or  jurisdiction  to  im- 
prison the  defendant,  where  the  super- 
sedeas bond  provided  for  in  this  section 
has  been  given.  In  re  Walton,  17  Ida. 
171,  172;  104  Pac.  659. 

§8325 

HETEROGENEOUS  QUESTIONS 

If  a  person  is  convicted  of  violating 
§  1518,  ante,  and  appeals,  it  is  error  for 
the  district  court  to  dismiss  the  action 
on  the  ground  that  the  probate  court  had 
no  jurisdiction  to  try  the  defendant. 
State  v.  Stafford,  26  Ida.  381,  390;  143 
Pac.  528. 

A  criminal  case  appealed  from  a  jus- 
tice's or  probate  court,  after  the  appeal, 
stands  the  same  in  the  district  court  as 
though  it  had  been  begun  there;  it  is 
there  for  a  new  trial  on  every  point  and 
question  that  was  raised  or  might  have 
been  raised  in  the  justice's  or  probate 
court.  State  v.  Stafford,  26  Ida.  381,  387; 
143  Pac.  528. 

§8327 

CONSTRUCTION    OP    SECTION 

This  section  does  not  prohibit  the  dis- 
trict court  from  entering  an  unqualified 


and  independent  sentence  of  imprison- 
ment against  a  defendant  convicted  on 
appeal,  in  addition  to  any  fine  and  costs 
imposed,  where  such  additional  sentence 
is  allowed  as  a  part  of  the  penalty  for  the 
specific  offense  of  which  the  defendant 
was  convicted.  In  re  Lucas,  17  Ida.  164, 
168;  104  Pac.  657;  In  re  Walton,  17  Ida. 
171;   104  Pac.  659. 

The  civil  judgment  authorized  by  this 
section  may  be  entered  against  a  defend- 
ant and  his  sureties  in  the  district  court 
whether  they  be  present  in  court,  or  fail 
to  appear.  In  re  Lucas,  17  Ida.  164,  168; 
104  Pac.  657;  In  re  Walton,  17  Ida.  171; 
104  Pac*  659. 

HETEROGENEOUS  QUESTIONS 

Where  a  defendant  has  been  convicted 
in  a  police  or  justice's  court,  prosecutes 
an  appeal,  has  given  an  undertaking  for 
a  stay  of  proceedings,  and  is  afterwards 
convicted  in  the  district  court,  it  is  the 
duty  of  the  district  court,  under  this  sec- 
tion and  in  view  of  §§  7232,  7994,  and 
8324,  ante,  to  enter  against  the  defendant, 
in  the  same  manner  as  a  judgment  is  en- 
tered in  a  civil  action,  a  judgment  for  a 
fine  imposed  or  costs,  or  both  fine  and 
costs;  and  execution  should  thereupon 
issue  on  such  judgment;  in  such  a  case, 
the  district  court  has  no  jurisdiction  or 
authority  to  impose  an  alternative  judg- 
ment of  imprisonment  against  the  defend- 
ant in  case  he  fails  to  pay  the  fine  or 
costs,  or  both  fine  and  costs.  In  re  Lucas, 
17  Ida.  164,  168;  104  Pac.  657;  In  re 
Walton,  17  Ida.  171;   104  Pac.  659. 

§8328 

Amended.    Laws  of  1909,  p.  272. 

Section  as  amended  incorporated  entire 
into  the  common  school  act.  Laws  of 
1911,  p.  483. 

§§  8329-8331 

Incorporated  entire  into  the  common 
school  act.     Laws  of  1911,  p.  483. 

§8332 

Amended.    Laws  of  1909,  p.  272. 

Section  as  amended  incorporated  entire 
into  the  common  school  act.  Laws  of 
1911,  p.  483. 

§§  8333,  8334 

Incorporated  entire  into  the  common 
school  act.     Laws  of  1911,  p.  483. 
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§8335 

Amended.    Laws  of  1909,  p.  272. 

§§  8335,  8336 

Sections  as  amended  incorporated  en- 
tire into  the  common  school  act.  Laws 
of  1911,  p.  483. 

§8336 

Amended.    Laws  of  1909,  p.  224. 

§§  8336a-8336d 

Incorporated  entire  into  the  common 
school  act.    Laws  of  1911,  p.  483. 

§8337 

Incorporated  entire  into  the  common 
school  act.     Laws  of  1911,  p.  483. 

§8341 

AM.  ST.  REP.,  ANN.  CAS.,  AND  L.  R.  A. 
NOTES 

Restraint  on  freedom  of  child  as  im- 
pairment of  child's  constitutional  rights. 
18  L.  R.  A.,  N.  S.,  886. 

§8353 

The  supreme  court  can  not,  under  this 
provision,  examine  the  evidence,  taken 
upon  the  preliminary  examination,  for  the 
purpose  of  determining  whether  or  not  it 
discloses  any  offense  as  having  been  com- 
mitted by  the  petitioner.  In  re  Davis,  23 
Ida.  473,  475;   130  Pac.  786. 

§  8354 

HETEROGENEOUS  QUESTIONS 

The  phrase  "reasonable  or  probable 
cause,"  as  used  in  the  seventh  subdivison 
of  this  section  is  not  equivalent  to  the 
phrase  "beyond  a  reasonable  doubt";  the 
magistrate  is  justified  in  committing  the 
accused  where  there  is  reasonable  and 
probable  cause  to  believe  that  the  defend- 
ant has  committed  a  crime;  it  is  not 
necessary  that  he  shall  be  satisfied  of  it 
beyond  a  reasonable  doubt.  State  v.  Lay- 
man, 22  Ida.  387,  389;  125  Pac.  1042. 

In  a  preliminary  examination,  the  state 
is  not  required  to  establish  the  guilt  of 
the  prisoner  beyond  a  reasonable  doubt; 
the  phrase,  "reasonable  or  probable 
cause,"  as  used  in  the  seventh  subdivision 
of  this  section,  is  not  equivalent  to  the 
phrase,  "beyond  a  reasonable  doubt"; 
hence,  the  prisoner  can  not  be  discharged 


on  a  writ  of  habeas  corpus,  where  it  ap- 
pears from  the  testimony  that  a  public 
offense  has  been  committed  and  that 
there  is  sufficient  cause  shown  to  war- 
rant the  holding  of  the  petitioner  for 
trial  in  the  district  court.  In  re  Squires, 
13  Ida.  624,  628;  92  Pac.  754. 

§8382 

As  a  general  rule,  depositions  taken  at 
a  coroner's  inquest,  under  the  provisions 
of  this  section,  are  not  admissible  upon 
the  trial  of  a  person  accused  of  having 
caused  the  death  of  the  person  over  whose 
body  the  inquest  was  held.  State  v. 
Squires,  15  Ida.  545,  548;   98  Pac.  413. 

§8383 

CROSS-REFERENCES 

Admissibility  of  depositions  taken  at 
coroner's  inquest.    See  note,  ante,  §  8382. 

§8425 

If  a  deputy  sheriff  has  been  designated 
as  the  "agent  of  the  state"  to  receive 
a  "fugitive  from  justice,"  his  claim  for 
services  is  a  charge  against  the  state,  not 
against  the  county  in  which  he  is  a  deputy 
sheriff.  Roberts  v.  Board  of  Commis- 
sioners, 17  Ida.  379,  383;  105  Pac.  797. 

§8461 

Amended.    Laws  of  1911,  p.  694. 

8  8468a 


New  section   inserted, 
p.  186. 


Laws   of   1915, 


§8490 

CROSS-REFERENCES 

Constitutionality  of  section  punishing 
escapes  from  the  state  prison.  See  note 
ante,  §  6452. 

CONSTRUCTION    OF    SECTION 

This  statute  was  doubtless  enacted  to 
carry  into  effect  the  provisions  of  an  old 
act  of  Congress,  declaring  that  any  crim- 
inal imprisoned  in  a  state  penitentiary 
should  be  subject  to  the  same  discipline 
and  treatment  as  the  state  convicts.  Re 
Mallon,  16  Ida.  737,  748;  22  L.  R.  A.,  N. 
S.,  1123;  102  Pac.  374. 

§8493 

Amended.    Laws  of  1911,  p.  694. 
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§8538 

CROSS-REFERENCES 

Duties  of  sheriff.  See  Rev.  Codes, 
§  2024. 

Appointment  and  compensation  of  depu- 
ties for  the  sheriff.  See  Rev.  Codes, 
§2119. 

"Process"  denned.  See  Rev.  Codes, 
§  2023. 

CONSTRUCTION  OF  SECTION 

This  section  has  reference  to  tempo- 
rary and  emergency  cases,  where  it  is 
necessary  to  employ  such  assistants  or 
guards  for  the  immediate  protection  of 
the  jail  or  the  safekeeping  of  the  pris- 
oners therein,  such  as  where  assaults  are 
made  upon  the  county  jail,  or  efforts  are 
made  to  release  prisoners  therefrom,  or  a 
riot  or  outbreak  occurs  in  the  jail,  or  in 
case  of  fire  or  an  epidemic.  Lansdon  v. 
Washington  County,  16  Ida.  618,  622;  102 
Pac.  344. 


HETEROGENEOUS  QUESTIONS 

A  sheriff,  in  a  case  of  necessity  or 
emergency,  has  implied  power  to  employ 
assistants  or  guards  to  aid  him  in  exe- 
cuting the  processes  of  the  law;  as,  where 
he  arrests  a  woman  on  a  charge  of  mur- 
der, who,  at  the  time,  is  fatally  wounded, 
and  is  in  a  hospital,  and  can  not  be  re- 
moved without  danger  of  immediate,  seri- 
ous consequences;  in  such  a  case  he  is 
authorized  to  appoint  guards  to  look  after 
her,  and  the  expense  thereof  is  a  proper 
county  charge;  but  such  implied  authority 
can  not  be  extended  into  a  general  au- 
thority to  appoint  and  provide  regular 
and  permanent  deputies.  Lansdon  v. 
Washington  County,  16  Ida.  618,  627;  102 
Pac.  344. 

§  8541 

Amended.    Laws  of  1915,  p.  298. 

§  8542a 

Repealed.    Laws  of  1915,  p.  298. 
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ACTION 
In  general 

The  ownership  of  a  tract  of  land  abut- 
ting on  a  lake  and  unaccounted  for  in 
any  government  survey  and  on  the  gov- 
ernment plat,  such  ownership  being  in 
dispute  between  rival  contiguous  land- 
holders, involves  a  question  of  law  that 
can  not  be  determined  without  resort  to 
judicial  proceedings.  Coolin  v.  Anderson, 
26  Ida.  47;  140  Pac.  969. 

Forms 

Under  the  provisions  of  section  1,  ar- 
ticle 5,  of  the  state  constitution,  there  is 
but  one  form  of  action  for  the  enforce- 
ment or  protection  of  private  rights  or 
the  redress  of  private  wrongs.  Poncia  v. 
Eagle,  28  Ida.  60;   152  Pac.  208. 

The  constitution  prohibits  the  making 
of  any  distinction  between  actions  at  law 
and  suits  in  equity,  and  provides  that 
there  shall  be  but  one  form  of  action  for 
the  protection  of  private  rights  or  the  re- 
dress of  private  wrongs,  the  same  being 
denominated  simply  as  a  civil  action.  Car- 
roll v.  Hartford  Fire  Ins.  Co.,  28  Ida.  466; 
154  Pac.  985. 

Parties 

Actions  must  be  prosecuted  in  the  name 
of  the  real  parties  in  interest,  but  courts 
of  equity,  not  confining  themselves  to 
legal  forms  or  legal  titles,  will  look  be- 
yond such  to  the  substantial,  equitable 
rights  of  parties.  Bower  v.  Moorman,  27 
Ida.  162;  147  Pac.  497. 

Where  an  official  bond  has  been  made 
to  the  state,  for  the  use  and  benefit  of 
all  persons  who  may  become  aggrieved  by 
the  wrongful  act  or  default  of  the  prin- 
cipal, and  the  state  sues  on  the  bond,  it 
sues  as  trustee  of  an  express  trust,  and 
the  particular  persons  aggrieved  do  not 
need  to  be  joined  as  parties.  State  v. 
Title  G.  &  S.  Co.,  27  Ida.  752;  152  Pac. 
189. 


Cause  of  action 

If  one  fails  to  convey  land  as  promised, 
a  cause  of  action  accrues  to  the  promisee, 
where  he  parted  with  a  consideration. 
Baird  v.  Ash,  28  Ida.  594;  156  Pac.  109. 

"Cause  of  action"  defined  and  distin- 
guished.   1  R.  C.  L.  313;  title,  Actions. 

Joinder  of  causes 

Under  the  rules  of  pleading,  in  the 
Revised  Codes,  as  amended  in  1913,  the 
plaintiff  may  unite  several  causes  of  ac- 
tion in  the  same  complaint,  where  they 
arise  out  of  contracts,  express  or  im- 
plied, provided  the  causes  united  affect 
all  the  parties  to  the  action  and  do  not 
call  for  different  places  of  trial.  State  v. 
Title  G.  &  S.  Co.,  27  Ida.  752;  152  Pac. 
189. 

ADJOINING    LANDOWNERS 

A  landowner  making  an  excavation  on 
his  land  is  liable  for  damage  coming, 
in  consequence,  to  adjacent  land  belong- 
ing to  another,  if  he  fails  to  exercise 
skill  in  doing  the  work.  Zilka  v.  Graham, 
26  Ida.  163;  141  Pac.  639. 

A  lot  owner,  if  he  contemplates  excavat- 
ing the  lot,  is  required  by  statute  to  give 
timely  notice  of  his  intention  to  the 
owner  of  any  adjoining  lot  likely  to  be 
injuriously  affected;  otherwise  he  be- 
comes liable  to  the  adjoining  lot  owner 
in  case  the  injury  takes  place.  Zilka  v. 
Graham,  26  Ida.  163;  141  Pac.  639. 

ADVERSE    POSSESSION 

Obstructions  wrongfully  on  a  highway, 
no  matter  how  long  left,  or  how  often 
placed  there,  can  not  work  a  forfeiture 
of  highway  rights  enjoyed  by  the  public. 
Thiessen  v.  City  of  Lewiston,  26  Ida. 
505;   144  Pac.  548. 

The  statute,  whereby  land  must  have 
been  cultivated  and  improved  by  the 
claimant  in  order  that  he  may  assert  a 
right  by  adverse  possession,  uses  the 
word  "improve"  in  the  sense  of  changing 
or  making  better,  the  lawmakers  in  enact- 
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ing  it  having  in  mind  that  some  land  is 
to  be  made  better  in  one  way  and  other 
land  in  some  other  way,  in  order  to  adapt 
it  to  a  purpose  entertained.  Trask  v. 
Success  Min.  Co.,  28  Ida.  483;  155  Pac.  288. 

Notice,  actual,  constructive,  or  of  any 
other  sort,  from  which  the  record  owner 
may  infer  an  adverse  holding,  is  suf- 
ficient; and  if,  this  owner  having  such 
notice,  the  acts  of  the  adverse  claimant 
effecting  it  are  continued  long  enough, 
and  without  interruption,  they  are  evi- 
dence of  an  ouster  and  of  an  actual  ad- 
verse possession,  as  against  the  record 
owner.  Trask  v.  Success  Min.  Co.,  28  Ida. 
483;   155  Pac.  288. 

If,  after  conveying  land  by  deed,  the 
grantor  remains  in  possession,  he  is  pre- 
sumed to  be  holding  in  subserviency  to 
the  grantee;  and  only  an  explicit  dis- 
claimer by  the  grantee,  or  some  notorious 
assertion  of  right  by  himself,  can  change 
the  character  of  the  possession  by  the  oc- 
cupant and  render  it  adverse  to  the 
grantee.  Trask  v.  Success  Min.  Co.,  28 
Ida.  483;    155  Pac.  288. 

Continuity  and  duration  of  possession. 
1  R.  C.  L.  716;  title,  Adverse  Possession. 

AFFIDAVIT 

Preliminary.     See  Criminal  Law. 

AGENCY 

What  constitutes.  See  Principal  and 
Agent. 

AGRICULTURE 

It  is  not  beyond  the  power  of  the  legis- 
lature to  enact  a  statute  imposing  upon 
the  governor  the  duty  of  appointing  state 
horticultural  inspectors,  and  of  consid- 
ering recommendations  made  by  the 
board.  Ingard  v.  Barker,  27  Ida.  124;  147 
Pac.  293. 

Under  a  statute  requiring  the  governor, 
in  appointing  a  member  of  the  state  board 
of  horticultural  inspectors,  to  "consider 
any  recommendation  made  by  the  state 
horticultural  association,  as  to  the  proper 
person  to  be  so  appointed,"  the  appoint- 
ment must  be  made  only  after  so  consid- 
ering such  recommendation,  if  made;  even 
though  the  governor  does  not  see  fit  to 
appoint  any  of  the  persons  recommended. 
Ingard  v.  Barker,  27  Ida.  124;  147  Pac.  293. 


Persons  taking  mortgages  on  crops, 
take  them  subject  to  liens  for  the  reason- 
able compensation  of  laborers  whose  ser- 
vices have  gone  into  the  cultivating,  har- 
vesting, threshing,  or  housing  of  the  crop; 
and  it  is  the  same  whether  the  service 
has  been  performed  under  an  agreement 
for  payment  by  the  day,  or  the  ton,  or 
the  acre,  or  any  other  standard  of  meas- 
urement. Chapman  v.  A.  H.  Averill  Mach. 
Co.,  28  Ida.  121;  152  Pac.  573. 

The  owner  of  teams  and  machinery, 
who,  in  tilling,  harvesting,  threshing  out, 
and  housing  a  crop  for  an  employer, 
uses  these  in  addition  to  his  own  labor, 
may  have  a  lien  on  the  crop  for  the  unpaid 
use  of  them,  and  the  lien  is  superior  to 
that  of  a  mortgage  on  the  crop.  Chapman 
v.  A.  H.  Averill  Mach.  Co.,  28  Ida.  121; 
152  Pac.  573. 

ALTERATION    OF    INSTRUMENTS 

If  a  note  has  been  altered  in  a  ma- 
terial way,  the  burden  of  proving  that  it 
is  not  void  on  that  account,  is  on  the 
party  who  seeks  to  enforce  it.  Exchange 
State  Bank  v.  Taber,  26  Ida.  723;  145  Pac. 
1090. 

An  altered  note  is  not  void  unless  the 
alteration  is  material,  and  was  made  sub- 
sequently to  delivery,  and  without  the 
consent  of  the  parties  liable.  Exchange 
State  Bank  v.  Taber,  26  Ida.  723;  145  Pac. 
1090. 

Where  an  answer  and  counterclaim 
have,  in  express  terms,  admitted  the  exe- 
cution and  delivery  of  notes  fully  set  out 
in  the  complaint,  and  these  notes,  in  the 
same  condition  as  set  out,  have  been  intro- 
duced in  evidence,  the  defendant  can  not 
offer  to  prove  an  alteration;  for  it  is  to 
be  presumed  that  the  alteration,  if  any, 
was  made  before  delivery.  Exchange 
State  Bank  v.  Taber,  26  Ida.  723;  145  Pac. 
1090. 

AMENDMENT 

Of  pleadings.     See  Pleading. 

ANIMALS 
See  Frauds,  Statute  of. 

ANTI-NEPOTISM    ACT 
Generally.   See  Constitutional  Law. 

APPEAL   AND    ERROR 

From  decisions  of  county  commission- 
ers. See  Counties;  Criminal  Law;  Excep- 
tions, Bill  of. 
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Power  to  review  orders  of  the  Public 
Utilities  Commission.  See  Public  Utili- 
ties Commission. 

DECISIONS   REVIEWABLE 
Finality  of  determination 

A  judgment  or  order  of  court  is  not 
final  so  as  to  be  appealable  unless  it  is 
of  such  a  nature  as  to  determine  the  con- 
troversy between  the  parties,  or  else  op- 
erates so  as  to  prevent  a  judgment  from 
which  an  appeal  may  be  taken.  Weiser 
Irr.  Dist.  v.  Middle  Valley  Irr.  Ditch  Co., 
28  Ida.  548;    155  Pac.  484. 

An  order  by  a  trial  court,  refusing  to 
bring  in  additional  party  defendants,  is 
not  appealable,  or  subject  to  review  be- 
fore final  judgment.  Weiser  Irr.  Dist.  v. 
Middle  Valley  Irr.  Ditch  Co.,  28  Ida.  548; 
155  Pac.  484. 

Finality  of  decision.  2  R.  C.  L.  39;  title, 
Appeal    and    Error. 

Appeal  from  part  of  decree 

An  appeal  may  be  taken  from  parts  of 
a  decree  of  final  distribution  in  the  pro- 
bate court,  the  decree  not  being  for  this 
purpose  indivisible.  In  re  Blackinton's 
Estate;  Woodward  v.  Utter,  —  Ida.  — ; 
158  Pac.  492. 

Non-appealable  orders 

In  the  code  provision  as  to  the  time 
within  which  appeals  may  be  taken  from 
judgments,  and  from  the  orders  men- 
tioned in  that  provision,  there  is  no  men- 
tion of  an  order  denying  a  motion  for 
judgment  notwithstanding  the  verdict; 
such  an  order,  therefore,  is  not  appeal- 
able. Cady  v.  Keller,  28  Ida.  368;  154  Pac. 
629. 

REQUISITES  AND  PROCEEDINGS  FOR 

TRANSFER   OF  CAUSE 
Undertaking  on  appeal 

Section  4933a,  Rev.  Codes,  applies  to 
an  undertaking  on  appeal  from  the  pro- 
bate court.  In  re  Blackinton's  Estate; 
Woodward  v.  Utter,  —  Ida.  — ;  158  Pac. 
492. 

A  county  officer  prosecuting  an  action 
on  behalf  of  his  county,  and  not  in  his 
individual  right,  comes  within  the  reason 
of  the  rule  in,  and  is  included  within  the 
provisions  of,  the  statute  whereby  a  bond 
is  not  exacted  of  the  state  on  taking  a 
case  up  to  the  supreme  court  on  appeal. 


Coon  v.    Sommercamp,   26   Ida.   776;    146 
Pac.  728. 

Undertaking  on  appeal  from  two  or  more 
orders 

Where  an  appeal  is  taken  from  two 
orders,  which  are  in  proper  form  and 
which  are  specifically  referred  to,  the 
undertaking  on  appeal  is  not  insufficient 
for  its  failure  to  specify  which  appeal 
the  undertaking  was  intended  to  secure; 
it  is  sufficient  if  the  amount  of  the  penalty 
of  the  bond  is  sufficient  for  both  appeals. 
In  re  Blackinton's  Estate;  Woodward  v. 
Utter,  —  Ida.  — ;   158  Pac.  492. 

Bond  on  appeal.  2  R.  C.  L.  112;  title, 
Appeal  and  Error. 

Notice  of  appeal 

The  appellant  must  service  the  notice 
of  appeal  upon  all  parties  to  the  action, 
whose  interests  any  modification  of  the 
judgment  may  affect,  or  upon  the  attor- 
neys of  such  parties.  Miller  v.  Wallace, 
26  Ida.  373;  143  Pac.  524. 

Service  of  the  notice  of  appeal,  by  the 
person  appealing,  must  be  made  upon  all 
the  other  persons  comprising  the  parties 
to  the  action,  regardless  of  whether  they 
are  plaintiffs,  or  defendants,  or  interven- 
ers, if  the  determination  by  the  court  may 
possibly  affect  their  interests.  State  Bank 
v.  Watson,  27  Ida.  211;  148  Pac.  470. 

The  notice  of  appeal  must  be  served 
upon  each  party  whose  interest  would  be 
affected  by  a  modification  or  reversal  of 
the  judgment  appealed  from,  whether  such 
party  be  plaintiff,  defendant,  or  inter- 
venor;  otherwise,  the  appeal  must  on  mo- 
tion be  dismissed.  Chapman  v.  Boehm,  27 
Ida.  150;  147  Pac.  289. 

Notice  of  appeal  from  a  judgment  in 
favor  of  a  defendant  need  not  be  served 
upon  a  person  who,  although  also  named 
as  a  defendant  in  the  complaint,  neither 
was  served  with  a  summons  nor  made  an 
appearance  in  the  action.  Kissler  v.  Moss, 
26  Ida.  516;  144  Pac.  647. 

The  mere  fact  that  more  than  forty  days 
have  elapsed  between  the  service  of  the 
notice  of  appeal  and  the  filing  of  the 
transcript  and  the  service  of  the  stenog- 
rapher's transcript,  does  not  entitle  the 
respondent  to  a  dismissal  of  the  appeal 
on  motion  therefor;  unless  the  delay 
arises  from  the  appellant's   lack  of  dili- 
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gence,  the  lower  court  may  extend  the 
time.  Junction  Placer  Min.  Co.  v.  Reed, 
28  Ida.  219;  153  Pac.  564. 

RECORD,  AND  PROCEEDINGS  NOT  IN 

RECORD 

Incorporating  evidence 

On  appeal  from  an  affirmance,  by  the 
district  court,  of  an  order  of  a  board  of 
county  commissioners,  for  the  installing 
of  a  tract  index  in  the  county  recorder's 
office,  the  need  for  such  an  index,  or  the 
expense  of  its  preparation,  is  not  before 
the  court  for  review,  but  only  the  question 
of  the  authority  of  the  board  to  issue  the 
order;  hence,  there  is  no  necessity  for 
the  production  of  the  evidence.  Reilly  v. 
Board  of  Commrs.,  —  Ida.  — ;  158  Pac. 
322. 

Evidence  as  part  of  record.  2  R.  C.  L. 
128;  title,  Appeal  and  Error. 

Transcript 

It  is  incumbent  on  counsel,  in  appeal- 
ing a  case,  to  file  with  the  clerk,  within 
the  time  allowed  by  statute,  a  praecipe 
for  a  transcript  of  the  papers  desired  for 
use  on  appeal.  Coon  v.  Sommercamp,  26 
Ida.  776;  146  Pac.  728. 

After  perfecting  his  appeal,  the  appel- 
lant must  file  the  transcript  within  sixty 
days,  unless,  before  the  expiration  of  that 
time,  he  shall  have  duly  obtained  an  ex- 
tension. Coon  v.  Sommercamp,  26  Ida. 
776;   146  Pac.  728. 

In  cases  where,  on  appeal,  matter  con- 
tained in  the  stenographer's  transcript  is 
to  be  reviewed,  such  transcript  must  have 
been  settled  by  the  trial  judge  in  order 
to  be  considered.  Chapman  v.  A.  H. 
Averill  Machinery  Co.,  27  Ida.  213;  147 
Pac.  785. 

Where  the  stenographer's  transcript  of 
the  proceedings  at  the  trial  has  not  been 
settled  as  provided  by  law,  so  as  to  entitle 
it  to  use  in  lieu  of  a  bill  of  exceptions,  a 
motion  to  strike  it  from  the  files  must  be 
granted.  Chapman  v.  A.  H.  Averill  Mach. 
Co.,  28  Ida.  121;   152  Pac.  573. 

Authentication  and  certification  of  papers 

On  appeal  from  an  order  dismissing  a 
motion  for  a  new  trial,  because  of  a  lack 
of  diligence  in  urging  it,  the  appellant 
must  furnish  the   court   with   a   copy   of 


the  papers  used  below,  properly  certified 
as  having  been  used  at  the  hearing; 
otherwise,  there  is  nothing  before  the 
court  for  review,  and  it  can  only  dismiss 
the  appeal.  Dudacek  v.  Vaught,  28  Ida. 
442;   154  Pac.  995. 

BRIEFS 

Time   for  filing 

An  attorney,  requiring  more  cime  than 
allowed  by  law  to  serve  his  brief,  must 
make  seasonable  application,  under  the 
rules,  to  have  the  time  extended.  Coll- 
man  v.  Wanamaker,  27  Ida.  342;  149  Pac. 
292. 

Enumeration  of  errors 

In  order  to  insure  consideration  by  the 
court  of  all  the  points  to  be  decided  on 
appeal,  the  appellant  should  have  his  brief 
contain  a  distinct  enumeration  of  the 
errors  relied  upon,  as  provided  in  the 
rules  of  court.  Farnsworth  v.  Pepper,  27 
Ida.  154;  148  Pac.  48. 

Errors  assigned  in  the  brief  of  the 
appellant,  but  not  discussed  either  there 
or  in  the  oral  argument,  and  as  to  which 
no  authorities  are  cited,  will  not  be  con- 
sidered on  appeal.  Davenport  v.  Burke, 
27  Ida.  464;  149  Pac.  511. 

The  object  of  the  requirement,  that 
an  appellant's  brief  shall  enumerate  the 
several  errors  relied  on,  is  that  the  ap- 
pellate court  and  the  respondent  may  be 
apprised  of  these  errors;  but  this  object 
is  attained  without  such  an  enumeration, 
when  the  appeal  is  from  an  order  grant- 
ing a  new  trial.  Smith  v.  Wallace  Nat. 
Bank,  27  Ida.  441;  150  Pac.  21. 

Striking  out 

If  a  brief  on  behalf  of  a  litigant,  sub- 
mitted on  appeal,  is  that  of  an  attorney, 
not  licensed  to  practice  under  the  laws 
of  the  state,  it  may,  on  motion,  be 
stricken  from  the  files.  Anderson  v.  Coo- 
lin,  27  Ida.  334;  149  Pac.  286. 

A  brief,  on  appeal,  devoted  to  unwar- 
rantable personalities,  and  to  vituperation 
and  abuse  of  opposing  counsel,  rather 
than  to  matters  tending  to  aid  the  court 
in  determining  the  legal  questions  in- 
volved in  the  cause,  should  be  stricken 
from  the  files.  Anderson  v.  Coolin,  27 
Ida.  334;  149  Pac.  286. 
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DISMISSAL,    WITHDRAWAL,    OR 
ABANDONMENT 

In  general 

An  appeal  is  to  be  dismissed  in  cases 
where  the  notice  of  appeal  has  not  been 
duly  served  upon  all  the  adverse  parties. 
Bridgham  v.  National  Pole  Co.,  27  Ida. 
214;  147  Pac.  1056. 

An  appeal  from  the  district  court  must 
be  taken  within  sixty  days  from  the  entry 
of  the  judgment  sought  to  be  reviewed 
and  the  court  is  without  power  to  en- 
large the  time;  hence,  an  appeal  shown 
to  have  been  taken  after  sixty  days  will 
be  dismissed  on  motion.  Chapman  v. 
Boehm,  27  Ida.  150;  147  Pac.  289. 

Upon  the  perfecting  of  an  appeal,  or 
the  issue  of  a  writ  of  error,  there  must 
be  served  upon  the  adverse  party  and 
filed  in  the  supreme  court,  within  sixty 
days,  transcripts  of  the  record,  showing 
the  date  of  the  filing  of  the  undertaking 
on  appeal;  if  this  is  not  done,  the  appeal 
will,  on  motion  of  the  adverse  party,  be 
dismissed.    State  v.  Jewett,  27  Ida.  147; 

147  Pac.  288. 

The  accidental  omission  by  the  clerk 
to  include  in  the  transcript  the  under- 
taking on  appeal,  if  in  fact  the  same  has 
been  duly  filed,  will  not  invalidate  the 
appeal  and  cause  it  to  be  dismissed  on 
motion.  Washington  County  Land  &  Dev. 
Co.  v.  The  Weiser  Nat.  Bank,  26  Ida.  717; 
146  Pac.  116. 

On  appeal  from  an  order,  denying  a 
motion  for  a  change  of  venue,  the  ab- 
sence of  a  certificate  to  the  record,  show- 
ing what  papers  were  considered  by  the 
trial  court  in  deciding  the  motion,  does 
not  call  for  a  dismissal  of  the  appeal,  in 
a  case  where  the  appellate  court  has,  on 
suggestion  of  a  diminution,  given  the  ap- 
pellant time  for  making  the  defect  good 
and  a  proper  certificate  has  been  filed 
accordingly.  Smith  v.  Inter-Mountain 
Auto  Co.,  25  Ida.  212;  136  Pac.  1125. 

An  appeal  is  to  be  dismissed  when,  on 
investigation,  it  is  found  to  have  been 
taken  merely  for  delay,  and,  in  dismiss- 
ing it,  the  court  is  to  allow  damages  for 
the  delay.     Wilds  v.  Brown,  27  Ida.  218; 

148  Pac.  469. 

If,  on  appeal,  the  record  fails  to  dis- 
close that  the  transcript  was  served  upon 
the  adverse  party,  a  motion  made  to  dis- 


miss the  appeal  because  of  such  failure 
will  be  sustained.  Coon  v.  Sommercamp, 
26  Ida.  776;  146  Pac.  728. 

In  the  absence  of  a  bill  of  exceptions, 
or  of  a  stenographer's  transcript  so  set- 
tled as  to  entitle  it  to  be  used  in  lieu 
thereof,  an  appeal  must  not  be  dismissed 
necessarily,  on  motion,  but  may  be  con- 
sidered as  taken  from  the  judgment  upon 
the  judgment-roll  alone.  Chapman  v.  A.  H. 
Averill  Mach.  Co.,  28  Ida.  121;  152  Pac. 
573. 

HEARING   AND   REHEARING 

If,  after  a  decision  is  rendered  on  ap- 
peal, the  court  grants  a  rehearing,  this 
does  not  reverse  the  decision,  but  it  does 
suspend  it.  Cameron  Lumber  Co.  v.  Stack- 
Gibbs  Lumber  Co.,  26  Ida.  626;  144 
Pac.  1114;  Stack-Gibbs  Lumber  Co.  v. 
Cameron  Lumber  Co.,  26  Ida.  649;  144 
Pac.  1121. 

If  after  a  rehearing,  duly  had  on  mo- 
tion therefor,  and  pending  the  court's 
deliberation  thereupon,  the  court  becomes 
equally  divided  in  opinion  by  reason  of 
the  sudden  fatal  illness  of  one  of  the 
three  participating  judges,  it  is  the  court's 
duty  to  order  a  second  rehearing,  since, 
under  the  statute,  there  must  be  a  con- 
currence of  two  judges.  Cameron  Lum- 
ber Co.  v.  Stack-Gibbs  Lumber  Co.,  26 
Ida.  626;  144  Pac.  1114;  Stack-Gibbs  Lum- 
ber Co.  v.  Cameron  Lumber  Co.,  26  Ida. 
649;   144  Pac.  1121. 

REVIEW 

In  general 

If,  in  a  proceeding  to  set  aside  a  de- 
fault judgment,  the  resisting  party, 
through  his  acts,  causes  matters  to  come 
to  the  court's  attention,  which  matters 
were  unknown  till  then  to  the  moving 
party,  and  the  court  thereupon  considers 
them  in  support  of  the  motion,  it  is  for 
the  supreme  court  on  appeal  to  consider 
whether  these  matters,  appearing  in  the 
record,  furnish  grounds  sufficient  to  sus- 
tain the  court  below  in  granting  the  mo- 
tion. Leonard  v.  Brady,  27  Ida.  78;  147 
Pac.  284. 

Where  a  trial  court  judicially  declares  a 
thing  to  be  a  nuisance,  its  judgment  is 
subject  to  review,  the  same  as  any  other 
judgment  it  may  render;  and  it  is  then  a 
question  determinable  by  the  appellate 
court  whether  a  certain  condition  or  state 


APPEAL  AND  ERROR 


of  facts  creates  a  nuisance  in  law.  City  of 
Twin  Falls  v.  Harlan,  27  Ida.  769;  151 
Pac.  1191. 

Review  of  interlocutory  orders 

On  appeal  from  an  order  appointing  a 
receiver,  or  from  one  denying  a  motion 
to  set  aside  such  an  appointment,  the 
court  can  inquire  into  the  merits  of  the 
cause  only  far  enough  to  enable  it  to 
judge  of  the  propriety  of  making  the 
order.  Keane  v.  Kibble,  28  Ida.  274;  154 
Pac.  972. 

The  statute  enumerates  the  orders  from 
which  an  appeal  may  be  taken;  all  other 
orders  can  be  reviewed  only  on  an  appeal 
from  a  final  judgment.  Weiser  Iir.  Dist. 
v.  Middle  Valley  Irr.  Ditch  Co.,  28  Ida. 
548;   155  Pac.  484. 

Presumptions 

Where  evidence  taken  at  the  trial  is 
not  before  the  reviewing  court,  but  only 
the  findings  thereon,  these  findings  are, 
on  appeal,  assumed  to  be  supported  by 
such  evidence.  Koepl  v.  Ruppert,  —  Ida. 
— ;   158  Pac.  319. 

If  error  is  assigned  upon  instructions  of 
the  trial  court,  or  upon  the  refusal  of 
requests  therefor,  the  reviewing  court 
must  have  before  it  all  the  instructions 
given;  otherwise,  it  will  presume  that 
the  jury  was  properly  instructed  on  all  of 
the  issues  submitted.  McLeod  v.  Rogers, 
28  Ida.  412;  154  Pac.  970. 

On  appeal  from  a  judgment  for  spe- 
cific performance,  the  presumption  is  that 
the  trial  court  had  before  it  sufficient 
evidence  on  which  to  base  its  decree. 
Wolf  v.  Eagleson;  Youmans  v.  Eagleson, 
—  Ida.  — ;  157  Pac.  1122. 

Where  exhibits  are  admitted  condition- 
ally upon  there  being  proper  ground  for 
their  admission,  to  be  laid  afterwards,  and 
there  is  no  showing  in  the  record  that 
this  ground  was  laid,  or  that  the  court 
acted  on  the  exhibits,  or  considered  them, 
it  is  to  be  presumed  that  they  were  dis- 
regarded; the  admission  of  the  exhibits, 
therefore,  was  not  error.  Darry  v.  Cox, 
28  Ida.  519;  155  Pac.  660. 

Presumptions.  2  R.  C.  L.  219;  title, 
Appeal  and  Error. 

Review  of  discretion  of  lower  court 

Where  a  new  trial  is  moved  for  on 
the  ground  of  newly  discovered  evidence, 


and  it  appears  that  with  ordinary  dili- 
gence the  evidence  might  have  been  pro- 
duced at  the  trial  had,  the  court  does 
not  abuse  its  discretion  by  denying  the 
motion.  Stolz  v.  Scott,  28  Ida.  417;  154 
Pac.  982. 

The  rule  restraining  interference,  on 
appeal,  with  the  discretion  of  the  trial 
judge  in  disposing  of  motions  to  vacate 
a  judgment  and  to  set  aside  a  default, 
permitted  to  be  taken  through  mistake, 
inadvertence,  surprise,  or  excusable  neg- 
lect, is  relaxed  in  cases  where  the  appli- 
cation has  been  heard  on  affidavits  and 
the  files,  and  the  appellate  court  has  be- 
fore it  the-same  showing  as  had  the  court 
below.  Kynaston  v.  Thorpe,  —  Ida.  — ; 
158  Pac.  790. 

Instructions 

If  the  language  of  an  instruction  is  in- 
exact, but  the  evidence  to  which  it  refers 
is  so  full  that  the  jury  can  not  be  thought 
to  have  been  misled  by  it,  the  error  is 
not  a  reversible  one.  Carroll  v.  Hartford 
Fire  Ins.  Co.,  28  Ida.  466;  154  Pac.  985. 

Where  no  objection  was  made  below 

The  objection  that  an  action  has  been 
brought  prematurely  is  one  that  should 
be  made  in  the  trial  court;  it  can  not  be 
made  for  the  first  time  on  appeal.  State 
v.  Title  G.  &  S.  Co.,  27  Ida.  752;  152  Pac. 
189. 

Verdict 

Where  there  has  been  a  substantial  con- 
flict in  the  evidence,  the  verdict  of  the 
jury  will  not  be  disturbed  on  appeal.  Price 
v.  North  American  Accident  Ins.  Co.,  28 
Ida.  136;  152  Pac.  805;  McAlinden  v.  St. 
Maries  Hospital  Ass'n,  28  Ida.  657;  156 
Pac.  115. 

In  a  case  where  the  evidence  is  con- 
flicting, and  there  is  substantial  evidence 
to  support  the  verdict,  the  latter  should 
not  be  disturbed  on  appeal.  Baker  v. 
First  Nat.  Bank,  25  Ida.  651;  139  Pac.  565; 
Montgomery  v.  Gray,  26  Ida.  583;  144  Pac. 
646;  Lorang  v.  Randall,  27  Ida.  259;  148 
Pac.  468;  Graham  v.  Coeur  D'Alene  &  St. 
Joe  Transp.  Co.,  27  Ida.  454;  149  Pac.  509; 
John  V.  Farwell  Co.  v.  Craney,  —  Ida.  — ; 
157  Pac.  382. 

Where  an  action  is  brought  upon  an 
alleged  contract  for  the  sale  of  automo- 
biles,  and  the  allegations  are  denied  in 
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the  answer,  another  and  different  contract 
being  therein  alleged,  if  the  jury  in  effect 
find,  upon  substantial  evidence,  that  the 
latter  contract  was  the  one  upon  which 
the  parties  agreed,  the  verdict  shall  not  be 
disturbed.  White  Co.  v.  Means,  28  Ida. 
158;  152  Pac.  1050. 

Where  the  testimony  of  expert  wit- 
nesses materially  differs,  the  finding  of 
the  jury  with  respect  to  it  is  conclusive. 
McAlinden  v.  St.  Maries  Hospital  Ass'n, 
£8  Ida.  657;  156  Pac.  115. 

Findings 

The  findings  of  the  court  below  are  con- 
clusive upon  the  reviewing  court,  if  there 
was  a  substantial  conflict  of  evidence. 
Cameron  Lumber  Co.  v.  Stack-Gibbs  Lum- 
ber Co.,  26  Ida.  626;   144  Pac.  1114. 

The  appellate  court  will  not  disturb  the 
findings  or  judgment  of  the  trial  court, 
where  there  is  a  conflict  of  the  evidence. 
Campbell  v.  Bank  &  Trust  Co.,  26  Ida. 
201;   141  Pac.  1102. 

A  finding  of  the  trial  court  upon  con- 
flicting evidence  will  not  be  disturbed  on 
appeal  if  such  finding  is  supported  by  any 
substantial  evidence.  Jensen  v.  Bumgar- 
ner,  28  Ida.  706;    156  Pac.  114. 

If  findings  rest  on  substantial  evidence, 
its  sufficiency  will  not  be  inquired  into  on 
appeal.  Pomeroy  v.  Gordan,  25  Ida.  279; 
137  Pac.  888. 

The  findings  of  the  trial  court,  in  a 
case  where  there  is  no  jury,  are  to  be 
approved,  if  there  is  sufficient  evidence 
to  support  them.  Fife  v.  Village  of 
Glenn's  Ferry,  26  Ida.  763;  146  Pac.  467. 

The  rule  that  the  findings  of  the  trial 
court  on  conflicting  testimony  should  not 
be  disturbed  on  appeal,  if  supported  by 
substantial  evidence,  prevails  in  a  suit 
for  specific  performance,  as  in  other  suits. 
Wolf  v.  Eagleson;  Youmans  v.  Eagleson, 
—  Ida.  — ;   157  Pac.  1122. 

Findings  of  the  trial  court,  which  has 
heard  and  weighed  the  evidence  produced 
in  the  cause,  should  not  be  disturbed  on 
appeal.  Cauthorn  v.  Burley  State  Bank, 
26  Ida.  532;  144  Pac.  1108. 

Where,  in  a  case  tried  by  a  court  with- 
out a  jury,  there  is  a  substantial  conflict 
in  the  evidence,  even  though  some  of 
this  contradicts  written  instruments,  the 
findings,    if   supported    by    the    evidence, 


should  not  be  disturbed.  Papesh  v.  Weber, 
27  Ida.  557;  149  Pac.  1064;  Smith  v.  Faris- 
Kesl  Construction  Co.,  27  Ida.  407;  150 
Pac.   25. 

The  findings  of  a  court  in  a  case  tried 
by  it  should  not  be  disturbed,  since  such 
court  has  seen  the  witnesses  and  heard 
them  testify,  and  has  determined  the 
weight  of  their  testimony.  Capital  Lum- 
ber Co.  v.  Saunders,  26  Ida.  408;  143  Pac. 
1178. 

Where  a  question  has  been  before  the 
trial  court,  the  pleadings  amended,  and 
evidence  introduced,  and  the  court  has 
made  findings  which  this  evidence  sus- 
tains, such  findings  should  not  be  dis- 
turbed on  appeal.  Commercial  Trust  Co. 
v.  Idaho  Brick  Co.,  25  Ida.  755;  139  Pac. 
1004. 

Where  it  is  sought  to  enjoin  a  defend- 
ant irrigation  company  from  interfering 
with  a  dam  in  its  canal,  placed  there  by 
a  consumer  of  water  to  raise  the  water 
level  for  the  accommodation  of  his  lateral, 
the  findings  of  fact  of  the  trial  judge,  he 
having  heard  the  testimony  and  having 
visited  the  premises  and  viewed  the  con- 
ditions, should  not  be  reversed.  Young 
v.  Extension  Ditch  Co.,  28  Ida.  775;  156 
Pac.  917. 

Findings  of  the  trial  court,  all  of  which 
are  not  fully  supported  by  an  agreed 
statement  of  facts  on  which  the  case  has 
been  heard,  do  not  call  for  a  reversal  of 
the  judgment  and  a  sending  back  of  the 
case  for  further  findings,  if  the  stipulated 
facts  support  the  judgment.  McKune  v. 
Continental  Casualty  Co.,  28  Ida.  22;  154 
Pac.  990. 

Harmless  error 

Where,  in  an  action  against  a  physician 
for  malpractice,  questions  are  put  to  the 
defendant,  as  plaintiff's  witness,  for  the 
purpose  of  showing  that  an  ordinarily 
skillful  physician  can  distinguish  between 
two  descriptions  of  disease,  an  objection 
to  the  questions,  if  sustained,  is  harmless 
where  the  witness  has,  in  effect,  answered 
these  questions  elsewhere  in  his  testi- 
mony. Osborn  v.  Cary,  28  Ida.  89;  152 
Pac.  473. 

Judgment 

The  appellate  court  will  not  disturb 
the  judgment  of  a  trial  court  because  of 
conflict   in   the    evidence   when   there   is 
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sufficient  proof,  if  uncontradicted,  to  sus- 
tain it;  this  rule  applies  with  equal  force 
in  actions  at  law  and  suits  in  equity, 
where  the  decision  is  based  upon  oral 
evidence.  Darry  v.  Cox,  28  Ida.  519;  155 
Pac.   660. 

In  a  suit  between  the  owners  of  two 
groups  of  artesian  wells  existing  in  the 
same  locality,  to  restrain  the  defendants 
from  intercepting,  to  the  injury  of  the 
plaintiffs,  the  same  subterranean  flow  of 
waters,  and  the  trial  court,  sitting  as  a 
court  of  equity,  makes  findings  of  fact,  the 
judgment  of  the  trial  court  should  not 
be  disturbed  if  the  testimony  was  con- 
flicting, and  reasonable  men  may  differ 
in  theory  as  to  the  exact  course  or  origin 
of  the  underground  waters.  Jones  v.  Van- 
ausdeln,  28  Ida.  743;   156  Pac.  615. 

What  constitutes  abandonment  of  pub- 
lic land  is  a  question  of  intent  to  be 
gathered  from  the  facts ;  and,  where  there 
is  a  substantial  conflict  in  the  testimony 
involving  the  question  of  abandonment, 
the  judgment  of  the  trial  court  will  not 
be  disturbed  on  appeal.  Goldensmith  v. 
Snowstorm  Min.  Co.,  28  Ida.  403;  154  Pac. 
968. 

In  a  suit  between  the  owners  of  two 
groups  of  artesian  wells,  existing  in  the 
same  locality,  to  restrain  the  defendants 
from  engrossing  the  flow  of  subterranean 
waters  to  the  diminution  of  the  plaintiffs' 
supply,  the  judgment  of  the  court  below 
should  not  be  disturbed  if  there  is  testi- 
mony of  a  natural  underground  wall  be- 
tween the  two  groups,  suggestive  of  sep- 
arate currents  of  water,  and  if  the  trial 
judge  has  visited  the  scene  and  concluded 
from  his  own  observation  that  this  theory 
rests  on  good  reason.  Jones  v.  Vanaus- 
deln,  28  Ida.  743;   156  Pac.  615. 

DETERMINATION    AND    DISPOSITION 
OF    CAUSE 

In  general 

Though  a  complaint  contains  some  re- 
dundant matter,  which  might  have  been 
stricken  out,  but  was  not,  and  an  appeal 
is  taken  from  an  order  sustaining  a  de- 
murrer to  the  complaint,  and  from  a  judg- 
ment of  dismissal,  the  appellate  court  will 
proceed  to  determine  the  case  upon  all 
of  the  facts  alleged,  which  it  considers 
necessary  and  well  pleaded.  Blackwell 
Lumber  Co.  v.  Empire  Mill  Co.,  28  Ida. 
556;   155  Pac.  680. 


Appeals  to  the  district  court  from  the 
probate  court,  taken  upon  the  same  rec- 
ord, and  at  virtually  the  same  time  and 
argued  together,  should  be  disposed  of  in 
a  single  judgment.  In  re  Blackinton's  Es- 
tate; Woodward  v.  Utter,  —  Ida.  — ;  158 
Pac.  492. 

Affirmance  of  judgment 

Where,  in  a  divorce  suit,  the  evidence 
has  been  substantially  conflicting  upon 
all  the  material  issues,  the  findings  and 
judgment  must,  under  the  well-established 
rule,  be  affirmed.  Hufton  v.  Hufton,  25 
Ida.  96;  136  Pac.  605. 

Where",  in  a  suit  for  divorce,  the  evi- 
dence is  sufficient  to  support  the  findings, 
and  these  substantially  comply  with  stat- 
utory requirements,  and  cover  all  the 
material  issues,  the  judgment  should  be 
affirmed.  Shawver  v.  Shawver,  25  Ida. 
70;   136  Pac.  436. 

On  appeal  from  a  judgment  against  de- 
fendant for  damages,  suffered  by  plain- 
tiffs through  interference  with  their 
irrigation  rights,  the  errors  assigned  were 
the  overruling  of  defendant's  demurrer, 
the  denial  of  a  change  of  venue,  admission 
of  improper  evidence,  and  the  overruling 
of  a  motion  for  a  new  trial;  all  of  which 
alleged  errors  having  been  considered, 
the  judgment  was  affirmed.  Van  Camp  v. 
Rodgers,  27  Ida.  122;  147  Pac.  1056. 

If,  on  appeal  in  a  divorce  suit,  the  rec- 
ord shows  a  substantial  conflict  upon  all 
the  material  issues  made  by  the  plead- 
ings, the  findings  and  the  judgment  based 
thereon  must  be  affirmed.  Little  v.  Little, 
—  Ida.  — ;   158  Pac.  559. 

Affirmance  of  judgment.  2  R.  C.  L.  276; 
title,  Appeal  and  Error. 

Modification  of  judgment 

A  judgment  inadvertently  entered  for 
a  larger  amount  than  is  justified  by  the 
evidence  will  be  modified  on  appeal.  Ol- 
son v.  Idora  Hill  Min.  Co. ;  Norris  v.  Idora 
Hill  Min.  Co. ;  Probach  v.  Idora  Hill  Min. 
Co.,  28  Ida.  504;  155  Pac.  291. 

The  rights  of  a  water  company  should 
not  be  taken  away  from  it,  unless  it 
becomes  absolutely  necessary,  to  satisfy 
rights  claimed  by  a  water  user;  in  a  con- 
troversy over  the  latter's  right  to  erect 
a  dam  in  the  former's  canal,  to  raise  the 
water    level    high    enough    to    enter    his 
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lateral,  a  decree  giving  to  him  the  abso- 
lute right  to  build  the  dam  must  be  modi- 
fied so  that  the  rights  of  all  water  users 
may,  if  possible,  be  preserved.  Young  v. 
Extension  Ditch  Co.,  28  Ida.  775;  156  Pac. 
917. 

In  an  action  to  quiet  title,  the  trial  court 
must  find  upon  all  the  material  issues; 
otherwise,  on  appeal,  the  case  will  be 
sent  back  for  the  insertion  of  the  find- 
ings omitted.  Smith  v.  Stanfield,  —  Ida. 
— ;  158  Pac.  239. 

In  awarding  damages  in  personal  in- 
jury cases,  juries  are  not  unrestricted, 
although  their  discretion  is  large;  the  ver- 
dict must  be  based  upon  the  evidence,  and 
when  it  appears  therefrom  that  the  recov- 
ery exceeds  the  actual  loss  sustained,  the 
judgment  must  be  modified  or  vacated. 
Beaton  v.  City  of  St.  Maries,  27  Ida.  638; 
151  Pac.  996. 

Modification  of  judgment.  2  R.  C.  L. 
276;  title,  Appeal  and  Error. 

Reversal  of  judgment 

The  appellate  court  will  not  reverse  a 
judgment  in  deference  to  a  point  not 
based  upon  any  assignment  of  error. 
Schultz  v.  Rose  Lake  Lumber  Co.,  27  Ida. 
528;  149  Pac.  726. 

If  a  pleading,  a  demurrer  to  which, 
based  on  an  improper  ground,  has  been 
sustained  by  the  trial  court,  is  demurrable 
on  some  other  ground,  the  ruling  will,  on 
appeal,  be  allowed  to  stand.  Gagnon  v. 
St.  Maries  L.  &  P.  Co.,  26  Ida.  87;  141 
Pac.  88. 

Where,  in  'an  action  for  the  recovery 
of  money  alleged  to  be  due  on  an  ac- 
count, the  plaintiff  has,  at  the  defendant's 
request,  furnished  a  bill  of  particulars, 
and  on  this  and  the  books  of  account,  the 
defendant  cross-examines  him  in  court; 
and,  in  response  to  inquiry,  the  plaintiff 
says  that  the  difference  between  the 
debits  and  credits  here  shown  is  the 
amount  of  his  claim,  it  is  not  reversible 
error  for  the  court  to  refuse  to  have  the 
answer  stricken  out.  Pomeroy  v.  Gordan, 
25  Ida.  279;   137  Pac.  888. 

Misconduct  of  counsel  at  the  trial  is 
not  effective  for  having  the  judgment  re- 
versed unless,  in  the  opinion  of  the  court 
on  appeal,  the  jury  was  influenced  by  it 
in    forming    their    verdict.     Theriault   v. 


California  Ins.  Co.,  27  Ida.  476;  149  Pac. 
719;  Theriault  v.  Springfield  F.  &  M. 
Co.,  27  Ida.  485;  149  Pac.  722. 

On  appeal  from  an  order  granting  a 
new  trial,  the  order  should  not  be  sus- 
tained where  the  record  not  only  dis- 
closes no  errors  made  in  the  trial  below, 
in  respect  to  rulings  and  instructions, 
but  does  disclose  evidence  in  all  respects 
sufficient  to  justify  the  verdict.  Smith  v. 
Wallace  Nat.  Bank,  27  Ida.  441;  150  Pac. 
21. 

If  errors  assigned,  where  the  trial  be- 
low has  been  prolonged  through  five  days, 
are  purely  technical  and  in  no  sense 
prejudicial,  being  such  harmless  and 
technical  errors  as  abound  in  every  trial 
of  considerable  length,  which  is  vigor- 
ously contested,  the  judgment  should  not 
be  reversed  on  account  of  them.  Richard- 
son v.  Bohney,  26  Ida.  35;   140  Pac.  1106. 

Substantial  prejudice  must  be  shown  in 
order  to  make  an  instruction  reversible 
error.  State  v.  Janks,  26  Ida.  567;  144 
Pac.  779. 

Where  a  verdict  in  replevin  is  in  the 
alternative  and  the  judgment  is  for  the 
value  of  the  property,  which  has,  in  fact, 
been  sold  so  that  its  return  is  impossible, 
such  judgment,  although  contrary  to  the 
verdict,  is  not  error,  as  affecting  a  sub- 
stantial right,  and  therefore  should  not 
be  reversed.  Cady  v.  Keller,  28  Ida.  368; 
154  Pac.  629. 

Reversible  error,  what  constitutes.  2 
R.  C.  L.  230;  title,  Appeal  and  Error. 

Remanding  with  directions 

If  a  jury  has  found  adversely  to  a  party 
who  was  entitled,  in  fact,  to  have  a  ver- 
dict directed  in  his  favor,  the  case,  if 
reversed  on  appeal,  should  be  remanded 
with  instructions  for  a  judgment  for  that 
party.  Exchange  State  Bank  v.  Taber, 
26  Ida.  723;   145  Pac.  1090. 

If,  on  the  rehearing  of  an  appeal,  it  ap- 
pears that  the  appellants  were  entitled 
to  have  the  trial  court  find  upon  particu- 
lar issues  of  fact,  as  to  which  issues  there 
is  an  absence  of  findings  in  the  case  as 
presented,  the  cause  should  be  remanded 
with  directions  to  the  trial  court  to  make 
the  omitted  findings.  American  Min.  Co. 
v.  Trask,  28  Ida.  642;   156  Pac.  1137. 
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Certifying  judgment  back  for  execution 

On  appeal  from  a  probate  court  to  a 
district  court,  in  a  probate  matter,  what- 
ever judgment  is  entered  in  the  district 
court  is  to  be  certified  back  to  the  probate 
court  for  execution.  Fraser  v.  Davis,  — 
Ida.  — ;   156  Pac.  913. 

APPEARANCE 

Under  the  statute  "a  defendant  appears 
in  an  action  when  he  answers,  demurs,  or 
gives  the  plaintiff  written  notice  of  his 
appearance";  a  mere  stipulation  that  a 
person  be  given  a  stated  period  within 
which  to  settle  a  claim  sued  upon  is  not 
an  appearance.  Washington  County  Land 
&  Dev.  Co.  v.  Weiser  Nat.  Bank;  26  Ida. 
717;  146  Pac.  116. 

A  notice  of  appearance,  in  order  to 
satisfy  the  statute,  must  be  a  statement 
in  writing  by  the  defendant,  or  his  at- 
torney, informing  the  plaintiff  that  the 
defendant  has  appeared,  generally  or 
specifically,  in  the  case  and  has  submit- 
ted himself  to  the  jurisdiction  of  the 
court.  Domer  v.  Stone,  27  Ida.  279;  149 
Pac.  505. 

A  paper  that  expresses  no  purpose 
other  than  to  require  the  plaintiff  in  the 
case  to  give  security  for  costs  does  not 
amount  to  a  notice  of  appearance.  Domer 
v.  Stone,  27  Ida.  279;  149  Pac.  505. 

If  an  action  is  brought  in  a  state  court, 
and  the  person  against  whom  it  is  brought 
files  a  petition,  accompanied  with  the 
necessary  bond,  for  the  removal  of  the 
case  to  a  federal  court,  this  filing  can  not 
be  regarded  as  defendant's  appearance. 
State  v.  American  Surety  Co.,  26  Ida.  652; 
145  Pac.  1097. 

ARREST 

And  examination  of  offenders.  See 
Criminal  Law. 

ASSAULT 

With  intent  to  commit  rape.    See  Rape. 

ASSAULT  AND  BATTERY 

In  order  to  justify  the  use  of  force,  by 
a  person  seeking  to  avoid  an  illegal  arrest 
or  to  free  himself  from  it,  the  force  must 
be  necessary  and  not  be  beyond  what  is 
sufficient  for  his  protection  and  the  pre- 
vention of  bodily  injury  to  himself.  State 
v.  Mox  Mox,  28  Ida.  176;  152  Pac.  802. 


Where  an  officer  exceeds  his  authority 
in  making  an  arrest  but  his  prisoner  sub- 
mits, the  original  lack  of  authority  does 
not  excuse  the  prisoner  for  subsequently 
attacking  the  officer  in  order  to  release 
himself.  State  v.  Mox  Mox,  28  Ida.  176; 
152  Pac.  802. 

ASSIGNMENT   FOR   CREDITORS 

See  Bankruptcy. 

There  is  a  clear  distinction  between  a 
state  insolvency  statute  and  a  statute 
permitting  and  regulating  general  assign- 
ments for  the  benefit  of  creditors.  Capital 
Lumber  Co.  v.  Saunders,  26  Ida.  408;  143 
Pac.  1178;  Idaho  Hardware  &  P.  Co.  v. 
Saunders,  26  Ida.  424;   143  Pac.  1183. 

ATTACHMENT 

The  fact  that  a  corporation,  organized 
under  the  laws  of  another  state,  has  fully 
complied  with  the  laws  of  this  state,  re- 
specting foreign  corporations,  does  not 
exempt  such  corporation  from  attach- 
ment under  the  laws  of  this  state,  au- 
thorizing the  attachment  of  non-residents. 
Jennings  v.  Idaho  Ry.  etc.  Co.,  26  Ida. 
703;   L.  R.  A.  1915D,  115;   146  Pac.  101. 

ATTORNEY    AND    CLIENT 

To  practice  law  without  a  license.  See 
Contempt. 

The  office  of  attorney 

A  resident,  citizen  of  the  state  or  per- 
son duly  declaring  his  intention  to  be- 
come such,  twenty-one  years  old  and  of 
good  moral  character,  is,  if  properly  quali- 
fied by  knowledge  and  ability,  eligible  for 
admission  to  the  state  bar.  Anderson  v. 
Coolin,  27  Ida.  334;  149  Pac.  286. 

To  become  entitled  to  be  placed  on 
the  roll  of  regular  attorneys  of  the  state, 
the  applicant  must  be  of  full  age  and 
must  present  to  the  supreme  court  a  tes- 
timonial of  good  moral  character  and 
pass,  successfully,  an  examination  as  to 
his  qualifications;  such  examination  shall 
be  held  by  the  court  in  open  session.  An- 
derson v.  Coolin,  27  Ida.  334;  149  Pac.  286. 

The  laws  regulating  the  admission  of  at- 
torneys to  practice,  and  their  conduct  as 
officers  of  court,  were  intended  as  well  for 
the  protection  of  the  public  as  for  that  of 
persons  employing  such  attorneys.  Ander- 
son v.  Coolin,  27  Ida.  334;   149  Pac.  286. 
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A  person  is  not  licensed  to  practice  as 
an  attorney  in  regular  standing  within 
the  state  until  the  supreme  court  shall 
have  directed  an  order  to  that  effect  to 
be  entered  on  its  records,  and  the  court 
clerk  shall  have  delivered  to  him  a  cer- 
tificate of  such  record,  on  his  taking  the 
necessary  oath  and  filing  a  receipt  from 
the  state  treasurer,  for  twenty-five  dol- 
lars. Anderson  v.  Coolin,  27  Ida.  334;  149 
Pac.  286. 

After  a  person  has  applied  for  admis- 
sion to  practice  law  and  has  passed  the 
required  examination,  his  license  consists 
of  the  certificate  delivered  to  him  by  the 
clerk  of  the  court,  showing  that  there  is 
of  record  an  order  of  court,  entitling  him 
to  practice  within  the  state  as  an  attor- 
ney in  full  standing.  Anderson  v.  Coolin, 
27  Ida.  334;   149  Pac.  286. 

It  is  the  duty  of  each  clerk  of  court 
within  the  state  to  keep  a  roll  of  attor- 
neys admitted  to  practice  in  his  court. 
Anderson  v.  Coolin,  27  Ida.  334;  149  Pac. 
286. 

Non-resident  attorneys 

As  a  matter  of  comity,  a  district  court 
within  the  state  may  prevent  an  attorney 
from  a  sister  state  to  argue  a  cause  pend- 
ing before  it;  but,  in  respect  to  regular 
practice,  the  permission  given  does  not 
relieve  such  attorney  from  complying 
with  the  state  laws  regulating  such  prac- 
tice. Anderson  v.  Coolin,  27  Ida.  334;  149 
Pac.   286. 

A  person  admitted  to  practice  law  in 
another  state  may  be  permitted  to  prac- 
tice in  this  state,  without  being  examined 
by  the  supreme  court  as  to  his  knowl- 
edge of  the  law;  provided,  he  produce 
appropriate  credentials  from  the  other 
state.  Anderson  v.  Coolin,  27  Ida.  334; 
149  Pac.  286. 

A  non-resident  attorney  may  be  per- 
mitted to  take  part  in  legal  proceedings 
before  courts  in  Idaho,  but  only  as  an 
associate  of  some  resident  attorney  of 
the  state;  such  resident  attorney  alone 
may  sign  pleadings  and  other  papers  in 
the  cause,  so  as  to  make  them  valid. 
Anderson  v.  Coolin,  27  Ida.  334;  149  Pac. 
286. 

Suspension   and   disbarment 

The  courts  exercise  an  authority  over 
attorneys  practicing  before  them,  and  the 


supreme  court  may,  upon  good  cause 
shown,  suspend  these  from  practice,  or 
even  deprive  them  of  the  right  to  pursue 
the  calling.  Anderson  v.  Coolin,  27  Ida. 
334;   149  Pac.  286. 

Compensation  and   lien  of  attorney 

The  statute,  securing  to  sellers  of  land, 
liens  on  the  land  for  unpaid  purchase 
money,  does  not  extend  to  the  attorneys 
of  such  sellers  for  their  services  in  en- 
forcing the  liens.  Farnsworth  v.  Pepper, 
27  Ida.  154;  148  Pac.  48. 

BAIL 

Where,  in  the  case  of  a  person  charged 
with  an  offense  punishable  by  fine,  bail 
is  given,  the  acceptance  of  the  bail  is  not 
by  way  of  security  for  the  fine,  unless, 
under  the  statute,  imprisonment  is  to  be 
inflicted  if  the  fine  is  not  paid;  the  bail 
bond  is  given  for  the  release  of  the  pris- 
oner from  actual  custody.  In  re  Schuster, 
25  Ida.  465;   138  Pac.  135. 

BANKRUPTCY 

See  Assignments  for  Creditors. 

If  a  person,  on  the  eve  of  bankruptcy, 
borrows  money  with  which  to  carry  on 
his  business,  and  gives  therefor  his  note 
and  mortgage,  the  mortgage,  if  he  has 
acted  in  good  faith,  is  in  even  a  better 
situation  to  be  protected  than  one  who, 
in  good  faith  and  without  notice,  has 
taken  a  mortgage  from  such  a  person  for 
a  pre-existing  debt.  Cauthorn  v.  Burley 
State  Bank,  26  Ida.  532;  144  Pac.  1108; 
Cauthorn  v.  Lounsbury,  26  Ida.  550;  144 
Pac.  1113. 

In  a  suit  by  a  trustee  in  bankruptcy  to 
set  aside,  as  being  a  preference  taken 
with  knowledge  of  the  maker's  insolvency, 
a  mortgage  made  by  the  bankrupt  to  a 
creditor  bank,  if  the  evidence  goes  to 
show  that,  at  the  time  of  the  transaction 
and  until  the  inception  of  the  bankruptcy 
proceedings,  the  bank  did  not  know,  and 
had  no  reason  to  know,  of  the  insolvency, 
and  that  it  acted  in  good  faith,  then  the 
mortgage  should  not  be  set  aside.  Cau- 
thorn v.  Burley  State  Bank,  26  Ida.  532; 
144  Pac.  1108;  Cauthorn  v.  Lounsbury,  26 
Ida.  550;  144  Pac.  1113. 

If,  as  alleged,  a  creditor  bank,  which 
has  in  its  hands,  securities  of  a  virtually 
insolvent  person,  for  self-keeping  during 
a  settlement  and  payment  of  claims,  con- 
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verts  these,  with  the  owner's  connivance, 
to  its  own  use,  and  the  trustee  of  such 
person,  appointed  in  subsequent  bank- 
ruptcy proceedings,  sues  the  bank  for 
the  value  of  the  securities,  as  having  been 
transferred  by  way  of  a  preference,  it  is 
not  enough  for  the  plaintiff  to  prove  that 
the  insolvent,  with  knowledge  of  his  con- 
dition, made  the  transfer  within  four 
months  of  the  bankruptcy  and  that  by  it 
the  defendant  will  obtain  a  greater  per- 
centage on  his  debt  than  other  creditors 
of  his  class;  he  must  prove  also  that,  at 
the  time  of  the  transaction,  the  defendant 
had  reason  to  believe  that  the  transfer 
would  effect  a  preference.  Soule  v.  First 
Nat.  Bank,  26  Ida.  66;  140  Pac.  1098. 

BANKS    AND    BANKING 

Control    and    regulation 

The  statutory  bond  required  of  a  state 
bank  commissioner  is  intended  to  cover, 
as  one  condition,  faithful  and  impartial 
discharge,  of  the  duties  of  the  office;  as  a 
second,  the  paying  over  of  all  moneys 
coming  into  his  hands  officially;  and, 
third,  the  satisfaction  of  damages  recov- 
erable of  him,  if  any,  for  wrongfully  or 
maliciously  closing  a  bank.  State  v. 
American  Surety  Co.,  26  Ida.  652;  145  Pac. 
1097. 

When  the  bank  commissioner  finds  that 
a  bank  is  insolvent,  or  has  unlawfully  re- 
fused to  pay  its  depositors,  he  "may," 
under  the  language  of  the  statute,  take 
possession  of  the  books,  records,  and  as- 
sets of  the  institution;  the  word  "may" 
here  has  the  force  of  must.  State  v.  Title 
G.  &  S.  Co.,  27  Ida.  752;  152  Pac.  189. 

When  a  bank  commissioner  is  satisfied 
that  the  capital  of  a  bank  or  trust  com- 
pany is  impaired,  or  reduced  in  amount 
below  what  the  law,  or  the  articles  of  the 
institution,  calls  for,  or  below  the  amount 
certified  to  the  commissioner  as  paid  in, 
it  is  his  duty  by  written  notice  to  require 
the  institution  to  make  good  the  impair- 
ment or  deficiency;  and,  if  more  than 
thirty  days  elapse  without  the  institu- 
tion's doing  as  required,  he  is  authorized 
then  to  assume  charge  of  its  affairs  and 
wind  up  its  business  under  direction  of 
the  court  within  the  particular  jurisdic- 
tion of  which  the  institution  is.  State  v. 
Title  G.  &  S.  Co.,  27  Ida.  752;  152  Pac. 
189. 


The  provision,  in  the  bank  commis- 
sioner act,  empowering  the  commissioner 
to  seize  banking  assets  and  wind  up  the 
affairs  of  a  bank  without  any  judicial 
proceedings,  is  not  in  violation  either  of 
the  federal  or  state  constitution.  State  v. 
Title  G.  &  S.  Co.,  27  Ida.  752;  152  Pac. 
189. 

Insolvency 

If  the  treasurer  of  an  irrigation  district 
makes  a  deposit  in  bank  of  funds  of  the 
district,  the  deposit  becomes  a  special 
one,  and  the  bank's  receiver,  in  case  of 
insolvency,  must  treat  it  as  the  property 
of  the  district  and  not  of  the  bank.  In 
re  Bank  of  Nampa;  Appeal  of  American 
Surety  Co.,  —  Ida.  — ;  157  Pac.  1117. 

Criminal   responsibility  of  officers 

A  bank  officer  is  not  answerable  crim- 
inally for  an  unsystematic  method  of 
keeping  the  bank's  books;  and  if,  as  a 
result  of  this  method,  an  insufficient  re- 
port is  given  to  the  bank  commissioner, 
the  reporting  officer  must  be  shown  to 
have  had  a  fraudulent  intent  in  that  con- 
nection in  order  to  justify  his  being  con- 
victed of  wilfully  and  feloniously  making 
a  false  report  of  the  bank's  condition. 
State  v.  Givens,  28  Ida.  253;  152  Pac. 
1054. 

At  the  trial  of  a  bank  officer  for  wilfully 
and  maliciously  making  a  false  report  of 
his  bank's  condition,  it  is  error  to  admit, 
over  the  objection  of  the  defendant,  evi- 
dence of  business  transactions  of  the  lat- 
ter in  no  way  proving  or  tending  to  prove 
the  charge.  State  v.  Givens,  28  Ida.  253; 
152  Pac.  1054. 

Where  a  bank  officer  is  on  trial  for  wil- 
fully and  feloniously  making  a  false  re- 
port of  his  bank's  condition,  he  should  be 
allowed  to  testify  as  to  conversations  by 
him  had  with  the  bank  commissioner, 
when  presenting  the  report,  wherein  he 
endeavored  to  explain  the  latter.  State  v. 
Givens,  28  Ida.  253;   152  Pac.  1054. 

Functions  and  dealings — in  general 

The  rule,  that  a  bank  is  bound  by  the 
knowledge  of  its  cashier,  does  not  apply 
where  the  cashier  acts  neither  for  the 
bank  nor  in  the  course  of  his  employ- 
ment, but  rather  in  an  independent  fraud- 
ulent matter.  Smith  v.  Wallace  Nat. 
Bank,  27  Ida.  441;   150  Pac.  21. 


BILLS  AND  NOTES 


13 


deposits 


If,  when  passing  to  the  payee  a  check 
drawn  in  general  terms,  the  depositor  in- 
structs the  payee  to  use  the  money  in  a 
specified  manner  for  the  depositor's  bene- 
fit, this  is  not  notice  to  the  bank's  officers, 
and  they  after  the  payee  has  received 
the  cash  and  squandered  it,  can  not  be 
charged  with  having  conspired  with  him 
to  defraud  the  depositor.  Dearing  v. 
Hockersmith,  25  Ida.  140;  136  Pac.  994. 

A  bank  depositor  becomes,  in  the  event 
of  the  bank's  insolvency,  a  preferred  cred- 
itor, and  the  receiver  is  to  treat  him  as 
such  in  conducting  the  liquidation;  how- 
ever, if  he  has  been  given  collateral  se- 
curity for  his  deposit,  he  comes  within 
this  provision  of  the  general  insolvency 
law,  whereby  a  secured  creditor  can  only 
prove  for  the  balance  after  deducting  the 
proceeds  or  value  of  the  collateral,  he 
having  the  right  to  sell,  or  to  take  into 
account  its  value,  as  he  may  choose. 
Blackman  v.  Pettengill,  25  Ida.  307;  137 
Pac.  182. 

National   banks 

National  banks  are  to  be  regarded  as 
public  institutions,  and  all  departments 
of  government  must  take  official  notice 
of  their  existence;  hence,  in  the  absence, 
at  a  trial,  of  the  articles  of  such  an  in- 
stitution, the  incorporation  de  facto  may 
be  proved  by  parol.  First  Nat.  Bank  v. 
Walker,  27  Ida.  199;  148  Pac.  46. 

BILLS    AND    NOTES 

Rights  and    liabilities  on   indorsement  or 
transfer 

An  indorser  of  a  note  may,  after  paying 
the  amount  due  on  it,  call  upon  the 
maker  and  the  other  indorsers  for  their 
pro  rata  of  the  obligation;  but  he  can  not 
reissue  the  note  without  their  consent. 
Miller  v.  Del  Rio  Min.  etc.  Co.,  25  Ida.  83; 
136  Pac.  448,  452. 

Where  the  owner  of  a  non-negotiable 
instrument  clothes  another  person  with 
the  apparent  legal  title  to  the  instru- 
ment, this  person  may  sell  and  dispose 
of  the  instrument  to  an  innocent  pur- 
chaser for  value,  who  has  no  notice  of 
the  rights  of  the  real  owner,  in  the  same 
manner  as  though  he,  the  seller,  were 
himself  the  real  owner.  Carstensen  & 
Anson  Co.  v.  Wright,  25  Ida.  492;  138 
Pac.  830. 


A  note  made  payable  on  or  before  a 
named  day,  may  bear  indorsements  of 
payments,  made  before  maturity,  without 
thereby  giving  notice  to  put  a  purchaser 
on  inquiry  as  to  whether  it  was  not  pro- 
cured through  fraud  and  misrepresenta- 
tion, and  without  consideration.  Burdell 
v.  Nereson,  28  Ida.  129;  152  Pac.  576. 

Holder  of  note  in  due  course 

A  demand  note  is  payable  within  a 
reasonable  time  after  its  issue,  and  a 
person  to  whom  such  a  note  is  trans- 
ferred nearly  four  years  after  its  issue, 
no  demand  even  for  interest  having  been 
made  in  the  meantime,  is  not  a  purchaser 
in  due  course.  Miller  v.  Del  Dio  Min. 
etc.  Co.,  25  Ida.  83;  136  Pac.  448,  452. 

The  holder  of  a  note  in  due  course  holds 
it  free  from  any  defects  of  title  of  prior 
parties,  and  free  from  defenses  available 
to  prior  parties  among  themselves;  he 
may,  therefore,  enforce  payment  for  the 
full  amount  of  the  instrument  against  the 
parties  liable  on  it.  Burdell  v.  Nereson, 
28  Ida.  129;   152  Pac.  576. 

What  constitutes  holding  in  due  course, 
generally.  3  R.  C.  L.  1031;  title,  Bills  and 
Notes. 

Actions — in   general 

If  a  note,  in  due  course,  is  deposited 
before  its  maturity  with  a  bank  as  col- 
lateral, and  is  transferred  by  this  bank, 
as  collateral,  to*  another  bank,  on  its 
being  returned  to  the  first  bank,  which  in 
the  meantime  has  gone  into  a  receiver's 
hands,  the  receiver  may  recover  upon  it. 
Pettingill  v.  MacWilliams,  26  Ida.  344; 
143  Pac.  524. 

defenses 


Payment  of  a  promissory  note  can  not 
be  withheld  on  the  ground  of  inadequacy 
of  consideration,  unless  fraud  by  the 
promisee  is  alleged.  Harshbarger  v.  Eby, 
28  Ida.  753;  156  Pac.  619. 

evidence 


Where  a  promissory  note  is,  on  its  face, 
complete  and  regular,  and  the  proof 
shows  that  the  holder  became  such  before 
the  note  fell  due  and  without  notice  that 
it  had  been  dishonored;  that  he  took  it 
in  good  faith  and  for  value;  and  that,  at 
the  time  of  purchasing  it,  he  had  no 
knowledge  of  any  infirmity  in  it  or  defect 
in  the  title  of  the  payee  from  whom  he 
bought  it;   the  evidence  establishes  that 
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such  holder  is  a  holder  in  due  course. 
Burdell  v.  Nereson,  28  Ida.  129;  152  Pac. 
576. 

A  bank  holding  a  note  by  purchase 
from  the  payee,  has,  upon  the  showing 
being  made  that  the  payee's  title  was 
defective,  the  burden  of  proving  that  it 
acquired  the  note  as  a  holder  in  due 
course,  it  having  the  benefit  of  no  pre- 
sumption to  that  effect.  Southwest  Nat. 
Bank  v.  Lindsley,  —  Ida.  — ;  158  Pac. 
1082. 

direction  of  verdict 


In  an  action  on  a  promissory  note,  it  is 
proper  for  the  court  to  direct  a  verdict 
in  favor  of  the  plaintiff,  where  the  alle- 
gations of  the  complaint  are  insufficiently 
denied,  and  the  reasonableness  of  the 
attorney's  fee  is  established  by  the  plain- 
tiff's evidence.  Harshbarger  v.  Eby,  28 
Ida.  753;  156  Pac.  619. 

BLACK    LAW 

Construction  of.  See  Municipal  Cor- 
porations. 

BOARD  OF  COUNTY  COMMISSIONERS 

Powers  of,  and  proceedings.  See 
Counties. 

BOUNDARIES 

A  recognized  boundary  line,  forming 
also  the  center  line  of  a  public  highway 
established  for  twenty-four  years  and  still 
traveled,  should  not,  even  if  it  is  not  the 
true  boundary,  be  changed  at  the  suit  of 
an  abutting  landowner,  who  has  slept  up- 
on any  rights  he  may  have  had,  to  have  it 
corrected.  Zehner  v.  Castle,  27  Ida.  215; 
148  Pac.  470. 

Where,  after  a  previous  hearing  of  the 
cause,  in  which  cause  a  boundary  line 
was  an  important  consideration,  the  same 
being  marked  only  by  trees  then  in  course 
of  decay,  the  court  in  its  determination 
ordered,  among  other  things,  that  in  this 
connection  ''proper  monuments"  should 
be  erected,  the  order  is  to  be  regarded  as 
contemplating  a  perpetuation  of  the  line 
by  the  erection  of  permanent  and  lasting 
monuments,  rather  than  the  making  of 
any  change  in  it.  Brinton  v.  Steele,  27 
Ida.  193;  147  Pac.  1062. 

Where  a  surveyor  is  called  upon  to  lo- 
cate government  corners  and  lines,  the 
sole  duty  thereby  imposed  upon  him  is  to 


locate  these  corners  and  lines  as  formerly 
established;  it  is  not  for  him  to  correct 
mistakes  in  the  original  survey,  nor  to  ar- 
bitrate the  disputes  of  adjoining  land- 
owners. Woodland  v.  Hodson,  28  Ida.  45; 
152  Pac.  205. 

BOUNTIES 

By  the  statute  which  aims  at  the 
extermination  of  wild,  destructive,  and 
pestiferous  animals,  notwithstanding  its 
vesting  general  supervision  of  the  matter 
in  the  sanitary  board  and  authorizing  the 
board  to  devise  means  and  point  out 
methods,  the  intention  was  not  that  the 
board  should  pay  bounties  to  persons 
claiming  to  have  killed  such  animals,  but 
rather  that  it  should  employ  hunters  of 
its  own  selection.  State  v.  Johnson,  26 
Ida.  2,03;   141  Pac.  565. 

BRIDGES 

Within  the  corporate  limits  of  a  muni- 
cipality, the  council  or  trustees  have  the 
exclusive  control  of  streets  and  high- 
ways, and  full  power  to  construct  bridges, 
and  to  repair  and  maintain  them.  City  of 
Kellogg  v.  McRae,  26  Ida.  73;  141  Pac.  86. 

The  control  of  the  roads  and  bridges 
within  the  limits  of  an  incorporated  town, 
or  village,  is  not  given  to  the  board  of 
commissioners  of  the  county,  but  to  the 
municipal  government;  however,  if  the 
county  or  state  is  willing  to  assist  the 
municipality  in  constructing  bridges  or 
highways  within  the  corporate  limits,  it 
may  be  permitted  by  the  municipality  to 
do  so.  City  of  Kellogg  v.  McRae,  26  Ida. 
73;   141  Pac.  86. 

BROKERS 

A  person  is  not  entitled  to  a  lien,  either 
statutory  or  common  law,  on  notes  and 
a  mortgage  given  as  part  of  the  pur- 
chase price  of  a  sale,  and  handed  to  him 
by  the  seller  merely  for  inspection  and 
approval,  he  not  having  had  the  prop- 
erty in  his  hands  for  sale,  nor  having 
been  factor  or  broker  in  respect  to  it; 
such  person  has  no  lien  even  though  he 
has  a  claim  against  the  seller  for  services 
in  connection  with  the  sale  and  with 
examining  the  papers.  Smith  v.  Berg- 
stresser,  26  Ida.  322;   143  Pac.  402. 

If  a  real  estate  broker,  who  is  entitled 
to  compensation  for  having  effected  a 
sale,  sues,  prematurely,  to  recover  the 
same,  the  action  should  be  dismissed,  but 
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without  prejudice.  Campbell  v.  Cove 
Ranch  L.  &  L.  Stock  Co.,  28  Ida.  445;  155 
Pac.  662. 

If  a  real  estate  broker  contracts  with 
his  principal,  whose  land  he  is  to  sell, 
that  he  is  to  be  compensated  for  his  ser- 
vices "upon  full  payment  of  the  purchase 
price"  and  not  "until  the  fund  to  meet 
the  payment"  for  these  services  "shall 
have  been  actually  paid  to"  the  principal, 
the  taking  of  notes  and  a  mortgage  for 
deferred  payments  in  the  sale  transaction, 
the  purchase  price  being  a  large  sum,  does 
not  entitle  the  broker  to  an  immediate 
demand  for  his  compensation.  Campbell 
v.  Cove  Ranch  L.  &  L.  Stock  Co.,  28  Ida. 
445;   155  Pac.  662. 

Right  to  compensation.  4  R.  C.  L.  297; 
title,  Brokers. 

BULK-SALES    LAW 

Object  of.  See  Fraudulent  Convey- 
ances. 

CAREY  ACT 

See  Waters  and  Watercourses. 

CARRIERS 

A  provision  in  a  bill  of  lading,  shown  to 
be  a  contract  between  the  carrier  and  the 
shipper,  that  "the  surrender  of  the  orig- 
inal order  bill  of  lading  properly  endorsed 
shall  be  recognized  before  the  delivery 
of  the  property,"  applies  alike  to  both 
parties;  and,  if  the  carrier  delivers  the 
shipment  without  requiring  such  surren- 
der, and  it  transpires  that  the  delivery 
was  to  a  person  not  entitled  thereto,  the 
carrier  is  answerable.  First  Nat.  Bank 
v.  Oregon-Washington  R.  &  N.  Co.,  25 
Ida.  58;   136  Pac.  798. 

Although  the  interstate  commerce  act 
requires  a  carrier,  on  receiving  goods  for 
interstate  transportation,  to  issue  a  re- 
ceipt or  bill  of  lading  therefor,  its  neglect 
to  do  so  does  not  deprive  the  shipper  of 
the  right  to  recover  in  case  of  loss  or 
damage  to  the  goods.  Barrett  v.  Northern 
Pac.  Ry.  Co.,  —  Ida.  — ;  157  Pac.  1016. 

If  goods  delivered  to  a  consignee  in  bad 
condition  are  shown  to  have  been  orig- 
inally loaded  in  good  condition  on  the 
car  of  the  initial  carrier,  and  to  have 
borne  evidence  of  having  been  reloaded 
when  taken  by  the  second  connecting  car- 
rier  from   the    first   connecting    carrier's 


sealed  car,  and  the  second  connecting 
carrier  bills  them  as  received  by  it  in 
bad  order,  the  burden  is  on  the  first  con- 
necting carrier.  Barrett  v.  Northern  Pac. 
Ry.  Co.,  —  Ida.  — ;   157  Pac.  1016. 

If  goods  in  good  condition  were  prop- 
erly loaded,  the  presumption  is  that  they 
remained  so,  until  the  contrary  is  shown. 
Barrett  v.  Northern  Pac.  Ry.  Co.,  —  Ida. 
— ;  157  Pac.  1016. 

A  common  carrier,  which  receives  goods 
for  interstate  shipment,  is  the  initial  car- 
rier, although  it  only  switches  the  car 
in  which  they  are  loaded  to  the  lines  of 
another  common  carrier  to  be  transported 
out  of  the  state.  Barrett  v.  Northern 
Pac.  Ry.  Co.,  —  Ida.  — ;  157  Pac.  1016. 

If  goods,  delivered  to  a  carrier  at  a 
point  in  one  state  for  transportation  to 
a  point  in  another  state,  which  involves 
a  connecting  carrier,  are,  on  reaching  the 
point  they  are  billed  to,  rebilled  to  a  new 
destination  by  the  second  carrier's  agent, 
under  the  consignor's  instructions,  the 
second  carrier,  and  not  the  initial  one,  is 
liable  for  loss  or  damage  occurring  to  the 
goods  en  route  to  the  new  destination. 
Barrett  v.  Northern  Pac.  Ry.  Co.,  —  Ida. 
— ;    157  Pac.  1016. 

Under  the  Carmack  amendment  to  the 
interstate  commerce  act,  a  common  car- 
rier, receiving  goods  for  interstate  trans- 
portation and  routing  them  over  the  line 
of  another  common  carrier,  makes  the 
latter  its  agent,  and,  in  case  of  loss  or. 
damage,  is  itself  liable  to  the  consignor 
without  regard  to  the  particular  line  on 
which  the  loss  or  damage  occurred.  Bar- 
rett v.  Northern  Pac.  Ry.  Co.,  —  Ida.  — ; 
157  Pac.  1016. 

Carmack  amendment  to  interstate  com- 
merce act.    4  R.  C.  L.  907;  title,  Carriers. 

CERTIORARI 

See  Criminal  Law. 

A  writ  of  review  lies  only  in  cases 
where  there  is  no  appeal  or  other  plain, 
speedy,  or  adequate  remedy;  an  order  of 
the  board  of  county  commissioners  cre- 
ating a  new  school  district  does  not  pre- 
sent such  a  case.  Bobbitt  v.  Blake,  25 
Ida.  53;  136  Pac.  211. 

If  parties  feel  aggrieved  by  the  action 
of  a  court  in  appointing  a  receiver,  the 
court  being,  as  alleged,  without  authority 
to  do  so,  it  is  sufficient  for  them  to  seek 
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redress  by  writ  of  review,  that  being  the 
more  speedy  and  remedial  method.  Rowe 
v.  Stevens,  25  Ida.  237;  137  Pac.  159. 

A  writ  of  review  can  not  be  invoked 
by  a  party  who  has  a  plain,  speedy,  and 
adequate  remedy  at  law  by  appeal.  State 
v.  Hosford,  27  Ida.  185;  147  Pac.  286. 

Persons  whose  sole  interest  in  a  cor- 
poration or  its  affairs  has  come  to  them 
through  acts  of  the  body  done  after  its 
charter  has  been  formally  forfeited,  have 
no  such  beneficial  interest  as  entitles 
them  to  a  writ  of  review  to  annul  an 
order  appointing  a  receiver  for  the  com- 
pany. Rowe  v.  Stevens,  25  Ida.  237;  137 
Pac.  159. 

CHATTEL    MORTGAGES 
Note  as  mortgage 

It  may  be  shown  by  parol  that  a  prom- 
issory note,  given  as  the  purchase  price 
of  an  automobile,  was  intended  as  a  mort- 
gage. Keane  v.  Kibble,  28  Ida.  274;  154 
Pac.  972. 

Mortgage  or  conditional   sale 

In  determining  whether  an  instrument 
in  writing  is  a  chattel  mortgage  or  a 
conditional  sale,  one  is  not  to  consider 
form  as  the  controlling  test  so  much  as 
purpose;  if  the  evident  purpose  is  secur- 
ity, then  the  instrument  is  a  mortgage. 
Keane  v.  Kibble,  28  Ida.  274;  154  Pac.  972. 

Conditional  sales  distinguished.  5 
R.  C.  L.  385;   title,  Chattel  Mortgages. 

Validity 

As  between  the  mortgagor  and  mort- 
gagee, there  is  no  necessity  of  there  being 
an  affidavit  of  good  faith  in  a  chattel 
mortgage.  Hare  v.  Young,  26  Ida.  691; 
146  Pac.  107. 

In  a  chattel  mortgage  of  sheep,  etc.,  it 
is  sufficient,  as  between  the  parties,  if 
the  property  is  described  as  "1333  early 
spring  lambs,  branded  O — ."  Hare  v. 
Young,  26  Ida.  691;  146  Pac.  107. 

A  chattel  mortgage  is  not  void  per  se, 
because  of  the  fact  that  it  permits  the 
mortgagor  to  remain  in  possession  of  the 
mortgaged  goods  and  to  sell  and  dispose 
of  the  same  in  the  regular  course  of  busi- 
ness, without  accounting  to  the  mort- 
gagee for  the  proceeds  of  the  sales;  the 
validity  of  such  a  mortgage  depends  upon 
the  good  faith  of  the  parties.     Cauthorn 


v.  Burley  State  Bank,  26  Ida.  532;  144 
Pac.  1108;  Cauthorn  v.  Lounsbury,  26  Ida. 
550;    144  Pac.  1113. 

Purpose  of  demand — required 

The  purpose  of  the  amendment  of  sec- 
tion 3413,  Rev.  Codes,  whereby,  before 
proceeding  to  foreclose  a  chattel  mort- 
gage by  affidavit  and  notice,  the  mort- 
gagee must  make  demand  upon  the 
mortgagor,  was  to  protect  the  debtor 
against  the  costs  and  expenses  incident 
to  a  foreclosure  and  sale.  Tappin  v.  Mc- 
Cabe,  27  Ida.  402;   149  Pac.  460. 

Appointment  of  receiver 

The  court  may,  in  proceedings  to  fore- 
close a  chattel  mortgage,  appoint  a  re- 
ceiver where  it  has  jurisdiction  of  the 
parties  and  of  the  subject-matter.  Skeen 
v.  District  Court,  —  Ida.  — ;  158  Pac.  1072. 

The  right  to  have  a  receiver  appointed 
is  statutory,  and  is  provided  for  by  the 
act  of  1909,  amending  the  code  provision; 
such  right  accrues  to  a  mortgagee,  on 
foreclosure,  where  there  is  danger  of  the 
mortgaged  property  being  lost,  removed, 
or  materially  injured,  or  where  there  has 
been  a  default  in  the  condition,  or  where 
the  property  is  probably  insufficient  to 
discharge  the  mortgage  debt.  Keane  v. 
Kibble,  28  Ida.  274;  154  Pac.  972. 

COLLEGES    AND    UNIVERSITIES 

See  Schools  and  School  Districts. 

The  state  board  of  education,  which  is 
also  the  board  of  regents  of  the  Uni- 
versity of  Idaho,  having  been  made,  by 
statute,  the  successor  of  the  old  board 
of  regents,  has  the  power  and  authority 
to  defend  an  action  previously  instituted 
for  a  pre-existing  obligation.  First  Nat. 
Bank  v.  Regents  of  University,  26  Ida.  15; 
140  Pac.  771. 

The  supreme  court  has  no  original  jur- 
isdiction of  an  action,  against  the  regents 
of  the  state  university,  to  recover  a  bal- 
ance for  money  advanced  and  material 
furnished  in  the  construction  of  a  uni- 
versity building.  First  Nat.  Bank  v. 
Regents  of  University,  26  Ida.  15;  140  Pac. 
771. 

COMMITMENT 

Of  accused.     See  Criminal  Law. 

COMMITTING  MAGISTRATES 

See  Justices  of  the  Peace. 
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COMPLAINT 
See  Criminal  Law. 

CONSTITUTIONAL    LAW 

See  States;    Statutes. 

Constitutionality   in  general 

The  constitution  forbids  the  making  of 
any  law,  under  which  a  franchise  may 
be  conveyed  by  lease  of  otherwise,  so  as 
to  relieve  it,  or  property  held  under  it, 
from  any  liability  of  lessor,  grantor, 
lessee,  or  grantee,  contracted  in  the  oper- 
ation, use,  or  enjoyment  of  it,  or  of  any 
of  its  privileges.  Childs  v.  Neitzel,  26  Ida. 
116;  141  Pac.  77,  83. 

The  courts,  in  deciding  the  constitution- 
ality of  a  statute,  consider  only  the  ques- 
tion whether  it  clearly  violates  the  con- 
stitution; if  there  is  reasonable  doubt  on 
the  subject,  the  statute  will  not  be  de- 
clared invalid.  Ingard  v.  Barker,  27  Ida. 
124;   147  Pac.  293. 

A  statute  that  has  existed  for  many 
years,  throughout  which,  it  is  to  be  pre- 
sumed, it  has  been  practically  interpreted 
and  obeyed  by  the  citizens,  should,  when 
brought  up  at  last  for  judicial  interpreta- 
tion, be  carefully  considered,  and  all 
doubts  should,  if  possible,  be  resolved  in 
favor  of  its  constitutionality.  State  v. 
Omaechevviaria,  27  Ida.  797;  152  Pac.  280. 

Self-executing   provisions 

It  is  competent  for  the  people  to  incor- 
porate self-executing  provisions  in  their 
constitution.  Blackwell  Lumber  Co.  v. 
Empire  Mill  Co.,  28  Ida.  556;  155  Pac.  680. 

Self-executing  provisions.  6  R.  C.  L.  57; 
title,  Constitutional  Law. 

Personal,  civil,  and   political   rights 

The  giving  on  Sunday  of  a  lecture  or 
sermon  on  the  phonograph  and  the  illus- 
trating of  it  by  stereopticon  slides  and 
moving  pictures,  in  the  light  of  the  re- 
ligious claims  therefor  and  significance 
thereof,  do  not  violate  the  law  against 
Sunday  exhibitions  of  moving  picture 
shows.  State  v.  Morris,  28  Ida.  599;  155 
Pac.  296. 

Police  power 

The  police  power  of  the  legislature  is 
sufficiently  broad  and  comprehensive  to 
enable  that  body  to  regulate  public  util- 


ities, in  order  to  promote  the  health,  com- 
fort, safety,  and  welfare  of  society. 
Idaho  P.  &  L.  Co.  v.  Blomquist,  26  Ida. 
222;    141  Pac.  1083. 

The  anti-nepotism  act  is  not,  as  a  police 
regulation,  unreasonable,  unenforceable, 
and  unconstitutional  as  being  an  invasion 
by  the  legislative  of  the  judicial  and  ex- 
ecutive departments  of  government,  and 
as  attempting  to  bind  legislatures  suc- 
ceeding the  enacting  one.  Barton  v.  Alex- 
ander, 27  Ida.  286;  148  Pac.  471. 

The  making  of  contracts  between  in- 
dividuals, or  between  individuals  and 
corporations,  or  municipalities  and  cor- 
porations, does  not  abrogate  nor  prevent 
the  exercise  by  the  state  of  its  police 
power.  Idaho  P.  &  L.  Co.  v.  Blomquist, 
26  Ida.  222;  141  Pac.  1083. 

The  state  law,  forbidding  the  herding  or 
grazing  of  sheep  on  cattle  ranges,  is  a 
police  regulation,  enacted  for  promoting 
the  peace,  safety,  and  general  welfare  of 
the  citizens  of  the  state,  and,  therefore, 
not  in  violation  of  the  fourteenth  amend- 
ment of  the  federal  constitution.  State 
v.  Horn,  27  Ida.  782;  152  Pac.  275. 

It  is  within  the  power  of  the  legislature, 
as  a  police  regulation,  either  to  subordi- 
nate the  sheep  industry  to  that  of  farming 
or  the  reverse;  it  must  then  be  equally 
within  its  power  to  subordinate  the  sheep 
industry  to  the  cattle  industry  to  the  ex- 
tent of  forbidding  the  herding  or  grazing 
of  sheep  on  what  have  become,  as  the 
effect  of  previous  occupation,  cattle 
ranges.  State  v.  Horn,  27  Ida.  782;  152 
Pac.  275. 

The  state's  interest,  in  respect  to  the 
enjoyment  of  the  right  to  use  the  public 
domain,  is  paramount  to  that  of  its  citi- 
zens, and  the  regulation  and  control  of 
the  use  abides  in  the  legislature,  in  the 
exercise  of  its  police  power,  looking  to 
the  general  well  being  and  the  public 
health,  morals,  or  safety;  it  is  only  when 
this  power  is  abused  that  the  courts  may 
interfere.  State  v.  Horn,  27  Ida.  782;  152 
Pac.  275. 

The  act  of  1915,  forbidding  persons  in 
prohibition  districts  from  having  intoxi- 
cating liquors  in  their  possession,  was 
passed  by  the  legislature  for  the  protec- 
tion of  the  public  health,  morals,  and 
safety,  and  is  substantially  related 
thereto;  it  is,  therefore,  a  reasonable  ex- 
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ercise  of  the  police  power  of  the  state. 
Ex  parte  Crane,  27  Ida.  671;  151  Pac.  1006. 

The  act  of  1911,  whereby  employers  of 
labor  are  made  liable  for  wages  for  every 
month  during  which  they  remain  in  de- 
fault for  wages  earned,  does  not  interfere 
with  the  right  to  contract  between  em- 
ployer and  employed,  is  not  class  leg- 
islation, does  not  invalidly  strain  the 
state's  police  power,  nor  take  property 
from  the  employer  without  due  process  of 
law.  Olson  v.  Idora  Hill  Min.  Co.;  Norris 
v.  Idora  Hill  Min.  Co.;  Probach  v.  Idora 
Hill  Min.  Co.,  28  Ida.  504;  155  Pac.  291. 

Special  laws 

A  law  is  not  special  in  character  which 
treats  alike,  under  similar  circumstances 
and  conditions,  all  persons  subject  to  it, 
as  to  both  privileges  conferred  and  lia- 
bilities imposed.  State  v.  Horn,  27  Ida. 
782;   152  Pac.  275. 

Due  process  of  law 

The  police  power  of  the  state  is  itself 
deemed  to  be  "due  process  of  law,"  and 
therefore  the  constitutional  guaranty  of 
"due  process  of  law"  is  not  affected  by 
the  exercise  of  that  power.  State  v. 
Kasiska,  27  Ida.  548;  150  Pac.  17. 

It  would  be  a  violation  of  the  due 
process  of  law  principle  of  the  constitu- 
tion, if  the  proprietor  of  a  public  utility 
were  compelled  to  make  enlargements  or 
extensions  under  circumstances  such  as 
to  render  a  fair  return  upon  his  whole 
investment  impossible.  Murray  v.  Public 
Utilities  Commission,  27  Ida.  603;  150 
Pac.  47. 

A  mere  preliminary  injunction,  the  ef- 
fect of  which  is  to  suspend  temporarily 
the  lawful,  as  well  as  the  unlawful  busi- 
ness of  a  hotel,  should  not  be  dismissed 
on  the  ground  that  it  deprives  the  de- 
fendant of  his  property  without  due 
process  of  law.  State  v.  Kasiska,  27  Ida. 
548;  150  Pac.  17. 

The  act  of  1915,  which  forbids  the  im- 
porting, receiving,  dispensing,  or  even 
possessing  intoxicating  liquors  in  prohibi- 
tion districts,  save  as  therein  excepted, 
does  not  violate  either  the  federal  or  the 
state  constitution  in  respect  to  abridging 
the  privileges  or  immunities  of  a  citizen, 
or  depriving  him  of  life,  liberty,  or  prop- 
erty without  due  process  of  law,  or  de- 
priving him  of  the  equal  protection  of  the 


laws.     Ex  parte  Crane,  27  Ida.  671;    151 
Pac.  1006. 

CONTEMPT 

It  is  contempt  of  court,  and  punishable 
as  such,  for  a  person,  not  licensed  as  an 
attorney  and  counsellor,  to  practice  in  any 
court  in  the  state  except  that  of  a  justice 
of  the  peace.  Anderson  v.  Coolin,  27  Ida. 
334;  149  Pac.  286. 

CONTINUANCE 

An  attorney  who  relies  for  the  success 
of  his  action,  upon  a  certain  person's 
testimony,  should  seasonably  inform  him- 
self of  the  person's  location  and  move- 
ments, instead  of  asking  for  a  continu- 
ance on  the  trial  day  on  the  ground  that 
he  had  been  unable  as  yet  to  find  the 
witness  in  order  to  take  his  deposition. 
Corey  v.  Blackwell  Lumber  Co.,  27  Ida. 
460;  149  Pac.  510. 

The  refusal  of  a  trial  court,  in  its  dis- 
cretion, to  grant  a  continuance  will  not 
be  reversed  on  appeal,  unless  from  the 
entire  record  before  the  court  it  appears 
that  the  discretion  has  been  abused. 
Corey  v.  Blackwell  Lumber  Co.,  27  Ida. 
460;   149  Pac.  510. 

CONTRACTS 

As  to  water.  See  Waters  and  Water- 
courses. 

Requisites  and  validity 

It  is  the  duty  of  an  official  to  give  to 
the  public  service  the  full  benefit  of  a 
disinterested  judgment  and  the  utmost 
fidelity,  and  the  acceptance  by  him  of 
private  employment,  which  conflicts  with 
his  public  duties,  is  sufficient  to  make 
the  contract  of  employment  void  as 
against  public  policy.  McRoberts  v. 
Hoar,  28  Ida.  163;   152  Pac.  1046. 

Construction  and  operation 

A  contract  is  to  be  construed  so  as  to 
give  effect  to  the  intention  of  the  parties 
making  it;  to  be  gathered,  if  possible, 
from  the  contents  of  the  instrument 
alone;  but,  otherwise,  the  facts  and  cir- 
cumstances of  its  being  entered  into  may 
be  considered.  Tilden  v.  Hubbard,  25  Ida. 
677;  138  Pac.  1133. 

A  contract  made,  under  the  provisions 
of  the  Carey  Act,  between  a  construction 
company  and  the  state,  is  primarily  a 
construction  contract,  in  view  of  what  the 
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government  requires  in  the  way  of  con- 
ditions governing  the  acquisition  of  title 
to  desert  lands  by  the  state  for  reclama- 
tion. Sauve  v.  Title  G.  &  S.  Co.,  —  Ida. 
— ;  158  Pac.  112. 

If  a  contract  is  written  in  a  language 
not  familiar  to  one  of  the  expected  sign- 
ers, the  latter  should,  before  signing, 
have  it  interpreted  to  him;  and,  if  he 
fails  to  do  so  and  signs  ignorantly,  this 
is  negligence  on  his  part,  and  prevents 
his  avoiding  the  contract.  Constantine 
v.  McDonald,  25  Ida.  342;  137  Pac.  531. 

If  a  person  contracts  to  plant  an  or- 
chard for  another  and  thereby  expressly 
stipulates,  among  other  things,  that  he 
will  "in  all  ways  care  for  the  same  in  a 
good  workmanlike  manner,"  he  thereby 
undertakes  to  provide  against  injury  to 
the  trees  by  rabbits,  even  though  not 
undertaking  to  build  a  rabbit-proof  fence 
around  the  orchard.  Tilden  v.  Hubbard, 
25  Ida.  677;  138  Pac.  1133. 

If  a  person  contracts  to  plant  an 
orchard  for  the  other  contracting  party, 
on  a  specified  number  of  acres,  to  clear 
the  land  of  sagebrush,  level  it,  cultivate 
it,  irrigate  it,  and  construct  laterals  and 
water  lifts  for  doing  so,  and  in  all  ways 
to  care  for  the  land  in  a  good  workman- 
like manner,  and  replace  any  trees  that 
may  be  destroyed,  or  that  for  any  reason 
may  fail  to  grow,  for  the  period  of  four 
full  growing  seasons  from  the  date  of 
the  contract,  he  does  not  thereby  obligate 
himself  to  build  a  fence  around  the  land 
to  keep  rabbits  out  of  it.  Tilden  v.  Hub- 
bard, 25  Ida.  677;  138  Pac.  1133. 

If  a  person  in  undertaking,  for  a  con- 
sideration, to  cultivate  and  care  for  land, 
stipulates  that  he  will  irrigate  the  land 
and  construct  water  lifts  necessary  there- 
for, he  obligates  himself  to  construct  the 
water  lifts  only  where  the  irrigation  can 
not  be  effected  without  them;  but  he  does 
obligate  himself  to  that  extent  and  to  the 
further  extent  that  these  and  the  neces- 
sary machinery  to  work  them  shall  be 
proper  and  sufficient  for  the  purpose. 
Tilden  v.  Hubbard,  25  Ida.  677;  138  Pac. 
1133. 

To  issue  bonds  to  replace  city  war- 
rants is  not  to  create  a  new  debt,  because 
it  can  be  ascertained  from  the  face  of  the 
warrants  what  the  amount  of  the  bonds 
shall  be;   but,  in  the  case  of  a  contract, 


where,  from  the  latter,  it  can  not  be  as- 
certained what  is  to  be  the  liability 
assumed,  and  where  there  are  damages 
called  for,  which  are  uncertain,  contin- 
gent, and  unliquidated,  if  the  sum  owed 
is  to  be  fixed  by  the  contract  itself,  so  to 
fix  such  sum  must  be  to  create  a  new 
debt.  Boise  Dev.  Co.  v.  Boise  City,  26 
Ida.  347;    143  Pac.   531. 

Performance,  or  breach 

One  may  not  take  the  benefits  of  a  con- 
tract, made  in  his  behalf,  and  reject  the 
burdens,  but  must  accept  or  reject  the 
contract  in  its  entirety.  Blackwell  v.  Ker- 
cheval,  27  Ida.  537;  149  Pac.  1060. 

Where  performance  of  a  contract  con- 
sists in  the  execution  and  delivery  of 
notes  and  of  a  chattel  mortgage  securing 
their  payment,  the  party  concerned  can 
not  perform  by  delivering  instruments  of 
the  sort  without  first  executing  them. 
Wolter  v.  Dixon,  29  Ida.  26;  157  Pac.  250. 

If,  by  the  terms  of  a  contract,  one  of 
the  parties  waives  any  of  his  rights,  the 
contract  is  to  be  scrutinized  to  see  if  the 
waiver  was  abstract  and  absolute;  if 
found  not  to  be  so,  it  is  to  be  enforced 
only  as  the  intention  appears.  Smith  v. 
Faris-Kesl  Const.  Co.,  27  Ida.  407;  150 
Pac.   25. 

Comity 

In  order  to  invoke  successfully  the  doc- 
trine of  comity  between  states,  in  the 
case  of  a  contract,  the  party  invoking 
such  doctrine  must  show  that  his  contract 
is  such  a  one  as  the  doctrine  contem- 
plates. Hare  v.  Young,  26  Ida.  682;  146 
Pac.  104. 

If  a  resident  of  Utah  acquire  the  pos- 
session of  sheep  there  by  virtue  merely 
of  a  lease,  under  the  laws  of  that  state, 
and  then,  removing  to  this  state  w?th  the 
sheep  and  taking  up  a  residence  here,  con- 
tract with  the  owner  of  the  property  for 
continuing  to  hold  under  the  lease;  he 
can  not  thereafter  mortgage  these  sheep 
to  an  innocent  party,  without  notice  and 
for  value,  and  then  invoke  the  doctrine  of 
the  comity  of  states  to  defeat  the  rights 
of  the  mortgagee.  Hare  v.  Young,  26  Ida. 
682;  146  Pac.  104. 

Actions   for   breach 

Where  an  innocent  party  enters  into 
an  executory  contract  with  a  company  or 
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corporation  that  has  not  complied  with 
the  law,  and  which  is  in  such  a  case  for- 
bidden to  contract,  he  may  thereafter 
repudiate  the  agreement  and  contract  and 
reclaim  the  money  paid  under  the  con- 
tract.   McDuffee  v.  Hayden  etc.  Irr.  Co., 

25  Ida.  370;  138  Pac.  503. 

CORPORATIONS 

Incorporation   and   organization 

Where  an  attempt  has  been  made  to 
form  a  corporation,  and  the  persons  con- 
cerned have  thereupon  proceeded  on  the 
theory  of  being  a  valid  corporation,  and 
have  done  business  as  such,  it  is  a  de 
facto  corporation,  and  will  be  so  treated 
in  subsequent  transactions,  although  not 
a  validly  created  body.  Fairview  Inv.  Co. 
v.  Lamberson,  25  Ida.  72;  136  Pac.  606. 

In  requiring  that  the  articles  of  incor- 
poration shall  state  the  purpose  for  which 
the  corporation  is  formed,  the  legislature 
did  not  intend  only  that  the  state,  which 
gives  the  corporation  the  right  to  exist, 
shall  be  apprised  of  its  reason  for  coming 
into  being,  but  also  that  the  contract  of 
association  between  the  incorporators 
shall  be  formulated  in  a  solemn  and  bind- 
ing way.  Riley  v.  Callahan  Min.  Co.,  28 
Ida.  525;   155  Pac.  665. 

Corporate   existence   and  franchise 

The  state  does  not,  by  granting  a  fran- 
chise to  a  public  utility  corporation,  abro- 
gate its  right  to  exercise  police  powers 
over  it.     Idaho  P.  &  L.  Co.  v.  Blomquist, 

26  Ida.  222;   141  Pac.  1083. 

Domicile  or  place  of  business 

The  domicile,  residence,  and  citizen- 
ship of  a  corporation  are  in  the  state 
where  it  is  created  and  unless  reincor- 
porated in  other  states  with  which  its 
business  identifies  it,  only  the  one  domi- 
cile, residence,  or  citizenship  pertains  to 
it.  Jennings  v.  Idaho  Ry.  etc.  Co.,  26  Ida. 
703;  L.  R.  A.  1915D,  115;  146  Pac.  101. 

Unlike  many  other  states,  Idaho  has  no 
statute  providing  that  a  corporation, 
whether  domestic  or  foreign,  has  for  its 
residence  the  county  in  which  it  does  its 
business;  but  foreign  corporations  that 
have  complied  with  the  constitution  and 
laws  of  this  state  have  all  the  rights 
and  privileges  of  domestic  corporations. 
Smith  v.  Inter-Mountain  Auto  Co.,  25  Ida. 
212;   136  Pac.  1125. 


Reduction  of  capital  stock 

Under  the  codes,  as  amended  by  the 
act  of  1909,  the  purchase  by  a  corporation 
of  its  own  stock  amounts  to  a  reduction 
of  the  capital  stock  of  the  company,  which 
is  contrary  to  law.  Dietrich  v.  Copeland 
Lumber  Co.,  28  Ida.  312;  154  Pac.  626. 

Power  of  corporation  to  acquire  its  own 
stock.    7  R.  C.  L.  547;  title,  Corporations. 

Transfer  of  shares 

Where  the  provisions  of  a  contract 
made  by  a  mining  company  are  divisible, 
a  provision  therein,  for  the  sale  of  its 
stock,  is  not  ultra  vires  and  void;  and, 
where  the  other  provisions  of  the  contract 
are  for  the  benefit  of  the  contemplated 
purchasers,  such  persons  may  waive  the 
benefit  of  such  provisions  and  enforce  the 
delivery  of  the  stock.  First  Nat.  Bank 
v.  Callahan  Min.  Co.,  28  Ida.  627;  155 
Pac.  673. 

Shares  of  stock  in  a  corporation  are 
personalty  and  descend  according  to  the 
laws  of  the  state  where  the  owner  was 
domiciled  when  he  died;  the  certificates, 
which  constitute  evidence  of  ownership, 
are  transferred  according  to  the  laws  of 
the  state  where  the  corporation  was  or- 
ganized. State  (ex  rel.  Peterson)  v.  Dun- 
lap,  28  Ida.  784;   156  Pac.  1141. 

Members  and  stockholders 

If  a  majority  of  the  stockholders  of  a 
mining  corporation  organize  to  dominate 
the  body,  in  order  to  carry  out  some  par- 
ticular purpose  or  policy,  there  is  im- 
posed upon  them  the  duty  to  exercise  a 
high  degree  of  good  faith  and  diligence; 
inasmuch  as  all  the  stockholders  are  mu- 
tually interested  in  the  company's  affairs. 
Riley  v.  Callahan  Min.  Co.,  28  Ida.  525; 
155  Pac.  665. 

Officers  and  agents 

Boards  of  directors  employ  general 
managers  and  are  presumed  to  exercise 
reasonable  care  in  their  selection  in  order 
that  the  property  intrusted  to  their  man- 
agement will  be  protected  from  dishonest 
practices,  and  that  the  contracts  entered 
into  by  the  company  will  not  be  violated. 
Frontier  Mill  etc.  Co.  v.  Roy  White  etc. 
Co.,  25  Ida.  478;  138  Pac.  825. 

What  constitutes  the  proper  perform- 
ance of  the  duties  of  a  corporation  direc- 
tor is  a  question  of  fact  which  must  be 
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determined  in  each  case  in  view  of  all  the 
circumstances.  Frontier  Mill  etc.  Co.  v. 
Roy  White  etc.  Co.,  25  Ida.  478;  138  Pac. 
825. 

If  the  promoters  of  a  corporation  be- 
come, after  the  formation  of  the  body, 
its  sole  stockholders,  officers,  and  direc- 
tors, the  corporation  is  charged  with  full 
knowledge  of  all  the  transactions  preced- 
ing the  formation.  Henry  Gold  Min.  Co. 
v.  Henry,  25  Ida.  333;  137  Pac.  523. 

Where  the  superintendent  of  a  mining 
company  has  not  had  his  salary  fixed  by 
the  board  of  directors,  although  the  by- 
laws give  them  authority  to  fix  it,  he 
can  not,  after  the  lapse  of  eight  years, 
recover  a  sum  for  the  aggregate  service, 
he  having  accepted  a  small  per  diem 
meantime,  paid  him  informally.  McLean 
v.  Hayden  Creek  Min.  etc.  Co.,  25  Ida.  416; 
138  Pac.  331. 

A  corporation  may  ratify  or  adopt  a 
contract  made  by  its  promoters  before 
incorporation  and  thus  become  liable  on 
it;  it  may  also  acquire  the  right  to  enforce 
the  same.  Henry  Gold  Min.  Co.  v.  Henry, 
25  Ida.  333;  137  Pac.  523. 

Officers  and  directors  of  a  corporation 
must  be  judged  by  their  acts,  and  when 
it  is  shown  that  these  have  been  done  in 
violation  of  a  trust,  the  presumption 
arises  of  a  corrupt  intent.  Riley  v.  Calla- 
han Min.  Co.,  28  Ida.  525;  155  Pac.  665. 

A  corporation  director  or  officer,  who 
participates  in  the  making  of  contracts 
ultra  vires,  or  otherwise  invalid  as  cor- 
porate acts,  is  estopped  to  recover  on 
such  contracts,  as  against  his  fellow  di- 
rectors or  officers.  Dietrich  v.  Copeland 
Lumber  Co.,  28  Ida.  312;  154  Pac.  626. 

Rights  and  liabilities  arising  out  of 
ultra  vires  contracts.  7  R.  C.  L.  673;  title, 
Corporations. 

Fiduciary   relation    between    officers   of   a 
corporation  and  its  stockholders 

Officers  and  directors  of  a  corporation 
hold  a  fiduciary  relation  to  the  stockhold- 
ers, and  the  corporation  funds  intrusted 
to  them  by  the  stockholders  constitute 
a  trust  fund  which  they  can  not,  without 
violating  the  law  of  trusts,  loan  to  them- 
selves. Riley  v.  Callahan  Min.  Co.,  28  Ida. 
525;   155  Pac.  665. 


Corporate  powers  and  liabilities 

All  property  is  held  subject  to  the 
power  of  the  state  to  regulate  or  con- 
trol its  use,  in  order  to  secure  the  gen- 
eral safety,  health,  and  welfare  of  the 
people;  and  a  corporation,  on  being 
vested  with  the  rights,  powers,  and  fran- 
chises to  serve  the  public,  becomes  in  law 
subject  to  governmental  regulation  and 
supervision.  Idaho  P.  &  L.  Co.  v.  Blom- 
quist,  26  Ida.  222;   141  Pac.  1083. 

The  theory  that  the  property  of  a  cor- 
poration is  a  trust  fund  for  the  payment 
of  corporation  debts  obtains  only  in  the 
sense  that  such  property  can  not,  so  long 
as  these  debts  remain  unpaid,  be  dis- 
tributed among  the  stockholders,  or  ap- 
plied to  any  purpose  foreign  to  the  com- 
pany's legitimate  business.  Wilson  v. 
Baker  Clothing  Co.,  25  Ida.  378;  50  L.  R. 
A.,  N.  S.,  239;  137  Pac.  896. 

By  authorizing  any  corporation  "as 
such"  to  "purchase,  own,  vote,  sell  or  hy- 
pothecate the  stock  and  bonds  of  other 
corporations,"  the  legislature  did  not,  in 
the  amendment  of  1909  to  section  2769, 
Rev.  Codes,  intend  to  confer  a  general 
grant  of  power,  wholly  irrespective  of  the 
purpose  for  which  the  corporation  might 
be  organized.  Riley  v.  Callahan  Min.  Co., 
28  Ida.  525;  155  Pac.  665. 

The  doctrine  of  ultra  vires  can  not  be 
invoked  by  a  corporation  as  a  defense 
when  the  other  party  to  the  contract  in- 
volved has  fully  performed,  and  the  cor- 
poration has  enjoyed  the  benefit  of  the 
performance.  First  Nat.  Bank  v.  Calla- 
han Min.  Co.,  28  Ida.  627;  155  Pac.  673. 

The  knowledge  of  the  president  of  a 
corporation,  while  an  officer  thereof,  of 
his  claim  in  fraud  of  its  rights  is  not 
notice  to  the  corporation  of  such  claim. 
American  Min.  Co.  v.  Trask,  28  Ida.  642; 
156  Pac.  1137. 

A  mining  corporation  has  no  power  to 
loan  the  company's  money,  unless  it  has 
been  authorized,  by  its  articles  of  in- 
corporation, to  do  so;  such  an  act,  with- 
out such  authority,  would  be  ultra  vires. 
Riley  v.  Callahan  Min.  Co.,  28  Ida.  525; 
155  Pac.  665. 

Rights  and  liabilities  arising  out  of 
ultra  vires  contracts.  7  R.  C.  L.  673;  title, 
Corporations. 
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Insolvency  and   receivers 

A  preference  among  its  creditors  may 
be  made  by  a  corporation,  in  the  due 
course  of  its  business,  although  it  be  in- 
solvent at  the  time,  provided  there  is  no 
collusion  or  fraud  in  the  transaction.  Wil- 
son v.  Baker  Clothing  Co.,  25  Ida.  378;  50 
L.  R.  A.,  N.  S.,  239;  137  Pac.  896. 

The  fraudulent  transfer  of  property  by 
an  insolvent  corporation,  made  in  order 
to  hinder  or  delay  his  creditors,  will,  upon 
proper  application  being  made,  be  set 
aside  by  a  court  of  equity,  and  the  prop- 
erty will  then  be  held  as  a  trust  fund  for 
distribution  among  all  the  creditors  pro 
rata.  Wilson  v.  Baker  Clothing  Co.,  25 
Ida.  378;  50  L.  R.  A.,  N.  S.,  239;  137  Pac. 
896. 

Under  the  Idaho  statutes,  the  appoint- 
ment of  a  receiver  for  a  corporation  does 
not  necessarily  cause  a  dissolution  of  the 
corporation,  unless  the  court  so  directs; 
the  receiver  may  be  appointed  merely  to 
manage  the  affairs  of  the  corporation  dur- 
ing the  pendency  of  the  suit.  Rowe  v. 
Stevens,  25  Ida.  237;  137  Pac.  159. 

Under  certain  circumstances,  even  in 
the  absence  of  statute,  a  court  of  equity 
may,  at  the  suit  of  a  stockholder,  appoint 
a  receiver  and  wind  up  a  corporation; 
such  circumstances  would  appear  in  a 
case  where  the  majority  stockholders 
have  controlled  the  officers  and  directors 
wholly  in  their  own  interest,  not  only 
for  ignoring  the  minority  in  the  corporate 
policy,  but  for  pursuing  a  course  actually 
prejudicial  to  them,  and  itself  illegal  and 
ultra  vires.  Riley  v.  Callahan  Min.  Co., 
28  Ida.  525;  155  Pac.  665. 

Foreign   corporations 

The  statute,  Laws  1912,  ch.  6,  relating 
to  foreign  corporations  doing  business  in 
the  state,  was  not  passed  with  the  inten- 
tion that  it  should  apply  to  corporations 
doing  only  an  interstate  business  within 
the  state,  as  distinguished  from  corpora- 
tions "doing  business  within  the  state" 
within  the  meaning  of  the  words  as  ap- 
plied to  local  or  intrastate  business. 
Northern  Pac.  Ry.  Co.  v.  Gifford,  25  Ida. 
196;  136  Pac.  1131. 

The  statute,  Laws  1912,  ch.  6,  relating 
to  foreign  corporations  doing  business  in 
this  state,  would  be  void  if  held  to  pro- 
vide for  a  property  tax,  as  violating  sec- 


tion 2  of  article  7  of  the  constitution,  in 
that  it  does  not  lay  the  tax  according  to 
the  valuation  of  the  property;  and  it 
would  also  conflict  with  section  5  of  the 
same  article,  which  provides  that  all  taxes 
shall  be  uniform.  Northern  Pacific  Ry. 
Co.  v.  Gifford,  25  Ida.  196;   136  Pac.  1131. 

In  complaining  of  a  tax  levied  by  virtue 
of  the  statutory  provision,  Laws  1912,  ch. 
6,  sec.  3,  relating  to  foreign  corporations, 
the  point  is  not  material  that  the  local 
business  of  the  aggrieved  company  is  done 
at  a  loss,  since  the  license  fee  or  excise 
claimed  is  not  based  upon  or  measured  by 
the  amount  of  business  done.  Northern 
Pac.  Ry.-Co.  v.  Gifford,  25  Ida.  196;  136 
Pac.  1131. 

The  fee  exacted  annually  by  the  state 
from  foreign  corporations,  under  Laws 
1912,  ch.  6,  sec.  3,  referred  to  by  the 
statute  as  both  a  "license  tax"  and  an 
"annual  license  fee,"  is  an  excise  tax,  as 
distinguished  from  a  property  tax,  and 
is  authorized  by  section  2  of  article  7  of 
the  constitution.  Northern  Pac.  Ry.  Co. 
v.  Gifford,  25  Ida.  196;  136  Pac.  1131. 

A  non-resident  corporation,  so  long  as 
it  fails  to  comply  with  the  state  laws  re- 
quiring the  filing  of  its  articles  of  incor- 
poration, and  its  designating  an  agent 
within  the  state,  upon  whom  service  of 
process  can  be  made,  has  no  legal  stand- 
ing in  the  state  and  can  not  take  property 
by  conveyance.  Dickens-West  Min.  Co. 
v.  Crescent  etc.  Co.,  26  Ida.  153;  141  Pac. 
566. 

A  foreign  corporation  is  not  permitted 
to  sue  in  the  domestic  courts  until  it  has 
placed  itself  in  a  position  to  be  sued, 
according  to  local  statutes.  Rowe  v. 
Stevens,  25  Ida.  237;  137  Pac.  159. 

No  limit  is  put  upon  the  court's  power 
in  appointing  trustees  and  receivers,  in 
case  of  a  foreign  corporation  owning  land, 
contracting,  and  doing  business,  all  within 
this  state,  and  becoming  insolvent  mean- 
while, and  unable  to  pay  its  creditors; 
such  corporation  can  be  sued  in  the  state 
courts,  these  having  jurisdiction  by  reason 
of  the  corporation's  having  appointed  an 
agent  within  the  state  and  a  principal 
place  of  business.  Rowe  v.  Stevens,  25 
Ida.  237;   137  Pac.  159. 

A  domestic  corporation  has  no  more 
rights,  under  the  statute  in  this  state, 
in  regard  to  venue,  than  has  a  foreign 
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corporation  that  has  complied  with  the 
state  constitution  and  laws.  Smith  v. 
Inter-Mountain  Auto  Co.,  25  Ida.  212;  136 
Pac.  1125. 

A  foreign  corporation  which  fails  to 
comply  with  the  statutory  requirements, 
as  to  filing  its  articles,  designating  an 
agent,  etc.,  may  not  sue  in  this  state  for 
the  breach  of  a  contract  entered  into  dur- 
ing the  time  of  such  non-compliance; 
but  this  does  not  mean  that  it  can  not 
maintain  a  suit  to  protect  its  title  to  prop- 
erty in  this  state  validly  acquired.  Junc- 
tion Placer  Min.  Co.  v.  Reed,  28  Ida.  219; 
153  Pac.  564. 

COSTS 

The  right  to  recover  costs  is  statutory 
and  the  prevailing  party  can  not  recover 
his  costs  unless  he  conforms  to  the  pro- 
visions of  the  statute.  Smith  v.  Faris- 
Kesl  Const.  Co.,  27  Ida.  407;  150  Pac.  25. 

There  is  no  requirement  upon  a  plain- 
tiff to  notify  the  defendant  that  the  bond 
for  costs  he  has  been  directed  to  give 
has  been  filed.  Domer  v.  Stone,  27  Ida. 
279;  149  Pac.  505. 

Sec.  4912,  Rev.  Codes,  contemplates  that 
the  party,  called  upon  to  pay  costs,  shall 
be  furnished  with  a  copy  of  the  memo- 
randum of  costs  containing  the  items,  so 
that  he  may  object  to  any  or  all  items 
claimed,  and  serve  and  file  his  objec- 
tions within  the  time  limited  by  the 
statute.  Steensland  v.  Hess,  25  Ida.  181; 
136  Pac.  1124. 

The  party  in  whose  favor  a  judgment  is 
rendered  and  who  claims  his  costs  must, 
under  the  statute,  within  five  days  after 
the  verdict,  or  notice  of  the  decision,  file 
with  the  clerk,  and  serve  upon  the  other 
party,  a  copy  of  the  memorandum  of  the 
items  of  his  costs  and  disbursements; 
but  this  statute,  and  others  allowing  costs 
to  the  prevailing  party,  referred  to  costs 
and  disbursements  accrued  in  actions  and 
proceedings  in  state  courts;  hence,  it 
would  not  include  land-office  costs.  Golden 
Marguerite  S.  &  C.  Co.  v.  National  Cop- 
per Co.,  28  Ida.  290;   154  Pac.  207. 

COUNTIES 

Creation  of  counties  and  new  counties 

In  passing  the  act  for  creating  Power 
county,  it  was  the  legislative  intention 
that  the  bonded  indebtedness  of  Oneida 
county,  of  which  the  new  county  was  then 


part,  should  be  apportioned  between  the 
old  and  the  new  counties  according  to 
their  respective  total  assessments  of 
property  as  of  the  year  1912;  and  there 
was  no  intention  to  charge  the  parent 
county  with  any  part  of  the  concession 
or  bonus  offered  and  assumed  by  the 
Franklin  county  act,  as  a  consideration 
for  their  release  from  the  parent  county 
and  organization  into  a  new  county. 
Oneida  County  v.  Evans,  25  Ida.  456;  138 
Pac.  337. 

The  provision,  in  the  act  of  the  legis- 
lature creating  Power  county,  to  the  ef- 
fect that  the  commissioners  of  the  new 
county  shall  arrange  for  the  payment  of 
any  bonded  indebtedness  apportioned  to 
it,  did  not  render  exclusive  the  method 
provided  in  the  act  for  taking  care  of 
the  indebtedness;  it  was  competent  for 
the  legislature  to  permit,  and  it  did  per- 
mit, the  additional  method  provided  in 
chapter  20  of  the  laws  of  1915.  Jones  v. 
Power  County,  27  Ida.   656;    150  Pac.  35. 

The  act  creating  Gooding  county  out  of 
a  portion  of  Lincoln  county,  contemplates 
the  making  of  a  provision,  by  the  board  of 
commissioners  of  the  new  county,  for  its 
paying  its  proportion  of  the  bonded  in- 
debtedness in  the  same  manner  as  the 
board  of  commissioners  of  the  old  county 
might  have  done  if  there  had  been  no  new 
county  created.  Frazier  v.  Hastings,  26 
Ida.  623;   144  Pac.  1122. 

In  the  act  creating  Gooding  county,  the 
legislature  intended  to  place  the  new 
county  upon  a  parity  with  the  others  in 
regard  to  its  indebtedness,  whether  a  new 
indebtedness  of  its  own  creation  or  one 
assumed  as  its  proportionate  part  of 
the  indebtedness  of  the  mother  county. 
Frazier  v.  Hastings,  26  Ida.  623;  144  Pac. 
1122. 

The  general  laws  of  the  state,  applica- 
ble to  new  counties,  authorize  these  to 
cause  to  be  transcribed  certain  records 
of  the  counties  from  which  they  were 
taken,  to  provide  furniture,  fixtures,  rec- 
ord-books, etc.,  and  to  build  county  jails 
when  necessary,  without  submitting  the 
question  to  a  vote  of  the  electors  of  such 
counties.  Jones  v.  Power  County,  27  Ida. 
656;  150  Pac.  35. 

The  act  of  1913,  whereby  the  county 
of  Minidoka  was  created  out  of  a  part  of 
Lincoln   county,   provided    for   apportion- 
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ing  the  bonded  indebtedness  of  Lincoln 
county;  and,  since  the  legislature  had  au- 
thority so  to  provide,  the  apportionment 
should  be  made  accordingly.  Toyer  v. 
Copp,  28  Ida.  38;  152  Pac.  210. 

County  board  of  commissioners 

The  chairman  of  a  board  of  county  com- 
missioners, elected  as  such  in  conformity 
with  the  statute,  holds  the  office  through- 
out his  term  as  county  commissioner,  un- 
less he  resigns  or  is  removed  for  cause. 
Prichard  v.  McBride,  28  Ida.  346;  154  Pac. 
624. 

Section  882b,  Rev.  Codes,  enacted  by 
the  legislature  of  1911,  and  intended  to 
follow  section  882a,  ante,  excepts  from  the 
jurisdiction  of  the  board  of  county  com- 
missioners those  highways  situated  in 
highway  districts.  Baker  v.  Gooding 
County,  25  Ida.  506;  138  Pac.  342. 

The  highway  district  act  does  not  con- 
template the  raising  of  money  for  the 
construction  and  repair  of  highways  in 
highway  districts,  by  voting  the  issuance 
of  county  bonds,  and  then  leaving  the 
board  of  county  commissioners  to  appor- 
tion to  the  several  districts  the  proceeds 
of  the  sale  of  these  bonds.  Baker  v. 
Gooding  County,  25  Ida.  506;  138  Pac.  342. 

In  providing  that,  on  appeal  from  an 
order  of  the  board  of  county  commission- 
ers, the  matter  must  be  "heard  anew," 
the  legislature  had  in  mind  that  to  try  a 
case,  or  a  matter  anew  or  de  novo,  is  to 
try  it  again,  another  time,  or  to  try  it 
over.  Gaiser  v.  Steele,  25  Ida.  412;  137 
Pac.  889. 

The  board  of  commissioners  of  a  county 
has  no  power  given  it  by  law  to  employ 
counsel  at  the  county's  expense  to  assist 
the  prosecuting  attorney  in  the  conduct 
of  criminal  cases.  Adamson  v.  Board  of 
County  Commissioners  of  Custer  County, 
27  Ida.  190;  147  Pac.  785. 

Chapter  58  of  the  laws  of  1913,  which 
provides  for  an  annual  tax  to  be  levied 
by  counties  for  the  redemption  of  county 
warrants,  was  passed  for  the  carrying 
out  of  the  provision,  on  the  subject,  in 
the  constitution;  but  this  chapter  re- 
pealed the  law  that  empowered  the 
county  commissioners  to  issue  funding 
bonds  for  the  purpose  of  paying  any  war- 
rant indebtedness;  it  is,  however,  still  in 
effect  so  far  as   bonded  indebtedness   is 


concerned.     Peavy  v.   McCombs,   26  Ida. 
143;   140  Pac.  965. 

Salaries  of  county  officers 

The  law  provides  for  the  maximum  and 
minimum  salaries  to  be  paid  to  county 
officers,  and  the  time  for  fixing  them,  but 
it  gives  no  power  to  county  commission- 
ers either  to  increase  or  to  diminish  these 
salaries  during  the  terms  for  which  the 
officers  concerned  have  been  elected  or 
appointed;  neither  can  they  assume  such 
a  power  in  anticipation  of  the  passing  of 
a  constitutional  amendment  for  the  re- 
duction of  salaries.  Ward  v.  Holmes,  26 
Ida.  602;  144  Pac.  1104. 

At  the  time  the  constitution  was 
adopted,  the  plan  of  county  government 
was,  in  part,  and  still  is,  that  the  board 
of  county  commissioners  shall  pass  upon 
and  allow  or  disallow  claims  for  salaries 
of  county  officers,  and  that  the  settlement 
between  the  board  and  these  officers  shall 
be  made  quarterly.  Leonard  v.  St.  Clair, 
27  Ida.  568;  149  Pac.  1058. 

The  action  of  the  legislature  in  attempt- 
ing to  amend  the  law  relative  to  the  sal- 
aries of  county  officers,  so  as  to  make 
these  payable  monthly  instead  of  quar- 
terly, violated  the  constitution  and  was 
void.  Leonard  v.  St.  Clair,  27  Ida.  568; 
149  Pac.  1058. 

The  word  "quarterly"  means  once  in  a 
quarter  of  a  year;  and  where  it  is  pro- 
vided that  the  salaries  of  county  officers 
shall  be  paid  "as  other  expenses  are 
paid,"  a  claim  for  such  salary  must  be 
passed  upon  and  allowed  by  the  board 
of  county  commissioners  every  three 
months.  Leonard  v.  St.  Clair,  27  Ida.  568; 
149  Pac.  1058. 

Property,  contracts,  and   liabilities 

The  board  of  county  commissioners  has 
conferred  upon  it  by  section  1917,  Rev. 
Codes,  subsection  4,  power  to  maintain 
the  public  roads  and  highways;  and  that 
power  includes  the  authority  to  enter  into 
such  contracts  as  are  not  prohibited  for 
the  purpose  of  keeping  the  same  in  re- 
pair. Twin  Falls  Bank  etc.  Co.  v.  Twin 
Falls  County,  25  Ida.  171;  136  Pac.  804. 

In  placing  the  erection  of  a  jail  among 
the  ordinary  and  necessary  expenses 
which  a  new  county  may  incur,  without 
the  sanction  of  the  votes  of  two  thirds  of 
its  electors,  the  general  laws  of  the  state 


COUNTY  COMMISSIONERS— COURTS 


25 


contemplate  the  use  of  business  sense 
and  good  judgment,  by  the  officials  hav- 
ing the  matter  in  charge,  so  as  to  avoid 
needless  expenditure.  Jones  v.  Power 
County,  27  Ida.  656;  150  Pac.  35. 

Fiscal    management,    public    debt,    securi- 
ties, and  taxation 

Under  the  proviso  of  section  3  of  ar- 
ticle 8  of  the  constitution,  the  restraint 
put  upon  counties,  in  regard  to  incurring 
liabilities  in  excess  of  revenue,  does  not 
apply  to  the  ordinary  and  necessary  ex- 
penses authorized  by  the  general  laws  of 
the  state  applicable  to  new  counties. 
Jones  v.  Power  County,  27  Ida.  656;  150 
Pac.  35. 

It  is  only  after  a  county  organization 
has  become  complete,  and  the  county  gov- 
ernment is  in  running  operation,  that  it  is 
affected  by  the  prohibitions  contained  in 
section  3  of  article  8  of  the  constitution, 
whereby  a  county  may  not,  without  the 
assent  of  two  thirds  of  its  electors,  incur, 
in  any  year,  a  liability  in  excess  of  its 
income  and  revenue  for  that  year.  Jones 
v.  Power  County,  27  Ida.  656;  150  Pac.  35. 

Chapter  58  of  the  laws  of  1913  provides 
for  the  redeeming  of  county  warrants  by 
an  annual  tax  levied  for  the  purpose,  and 
chapter  33  of  the  same  year's  laws  pro- 
vides for  such  redemption  by  the  issue  of 
county  bonds;  but  chapter  58  was  passed 
as  an  emergency  measure  and,  besides, 
was,  of  the  two  acts,  the  last  to  be  ap- 
proved and  signed  by  the  governor,  for 
both  of  which  reasons  it  repeals  the  other 
law,  in  so  far  as  the  two  laws  are  incon- 
sistent Peavy  v.  McCombs,  26  Ida.  143; 
140  Pac.  965. 

The  act  of  1905,  whereby  county  com- 
missioners may  appropriate  county  funds, 
not  only  to  assist  in  defraying  the  ex- 
penses of  regular  agricultural  fairs,  but 
also  in  encouraging  horseracing,  is  in 
violation  of  the  constitution  forbidding  a 
county  from  becoming  a  member  of  a 
joint-stock  company  or  donating  its 
money,  or  loaning  its  credit,  to  a  private 
corporation.  Fluharty  v.  Board  of  County 
Commrs.,  —  Ida.  — ;  158  Pac.  320. 

Actions 

If  a  recorder,  in  making  a  reduction  of 
charges  in  favor  of  a  person,  acts  under 
instructions  of  the  board  of  county  com- 
missioners, the  county  is  estopped  to  re- 


cover the  uncharged  balance  from  him 
and  his  bondsmen.  Twin  Falls  County  v. 
West,  25  Ida.  271;  Ann.  Cas.  1916B,  185; 
137  Pac.  171. 

COUNTY    COMMISSIONERS 

Powers  and  duties  of.    See  Counties. 

Control  of  bridges  in  municipality.  See 
Bridges. 

COURTS 

Power  of  probate  court  to  appoint  in- 
heritance tax  appraiser.    See  Taxation. 

Courts  of  general,  original  jurisdiction 

The  conferring  by  the  constitution,  up- 
on the  district  courts  of  jurisdiction  of 
all  cases,  both  at  law  and  in  equity,  car- 
ried with  it,  as  an  incident,  the  power  to 
make  the  jurisdiction  effective  by  suitable 
process  or  mode  of  procedure.  Fox  v. 
Flynn,  27  Ida.  580;  150  Pac.  44. 

The  legislature  may  not  confine  the 
jurisdiction  of  the  district  courts  within 
limits  less  broad  than  those  fixed  for  it 
by  the  constitution.  Fox  v.  Flynn,  27 
Ida.  580;  150  Pac.  44. 

In  exercising  the  power,  incident  to  the 
jurisdiction  conferred  upon  it,  the  district 
court  may,  to  make  that  jurisdicton  effec- 
tive by  suitable  rules  and  process,  avail 
itself  of  the  method  of  procedure  pre- 
scribed by  the  statutes  for  the  inferior 
courts.  Fox  v.  Flynn,  27  Ida.  580;  150 
Pac.  44. 

Courts  of  probate  jurisdiction — in  general 

In  the  settlement  of  estates  of  deceased 
persons,  the  probate  courts  have  exclusive 
original  jurisdiction  and  it  is  within  this 
jurisdiction  of  theirs  to  determine  who 
are  the  heirs  and  who  are  entitled  to  suc- 
ceed to  the  estate,  and  to  decide  upon 
their  respective  shares  and  interests. 
Connolly  v.  Probate  Court  for  Kootenai 
County,  25  Ida.  35;    136  Pac.  205. 

In  all  probate  matters,  the  probate  court 
is  a  court  of  original  jurisdiction,  and  is 
a  court  of  record.  Fraser  v.  Davis,  —  Ida. 
— ;    156  Pac.  913. 

The  constitution  does  not  contemplate 
the  possession,  by  probate  courts,  of 
equity  jurisdiction  outside  of  what  per- 
tains to  them  in  matters  of  probate,  set- 
tlement of  estates  of  deceased  persons, 
and  the  appointment  of  guardians.    State 
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(ex  rel.  Peterson)  v.  Dunlap,  28  Ida.  784; 
156  Pac.  1141. 

The  probate  court  has  jurisdiction  and 
power  to  relieve  a  party  from  a  judgment, 
order,  or  other  proceeding  taken  against 
him  through  his  mistake,  inadvertence, 
surprise,  or  excusable  neglect.  Chandler 
v.  Probate  Court  for  Kootenai  County,  26 
Ida.  173;    141  Pac.  635. 

A  probate  court  has  no  jurisdiction  to 
try  the  question  of  title  to  real  property. 
In  re  Blackinton's  Estate;  Woodward  v. 
Utter,  —  Ida.  — ;  158  Pac.  492. 


appeal 


The  probate  court  has  original  juris- 
diction of  all  matters  of  probate,  subject 
to  appeal  to  the  district  court.  Fraser  v. 
Davis,  —  Ida.  — ;  156  Pac.  913. 

An  appeal  from  the  probate  court  may 
be  taken  from  the  whole  or  "some  spe- 
cific part"  of  the  decree  or  judgment.  In 
re  Blackinton's  Estate;  WToodward  v.  Ut- 
ter, —  Ida.  — ;  158  Pac.  492. 

If,  through  fraud  or  perjury,  an  heir 
has  been  deprived  of  property  without 
any  laches  or  fault  of  his,  he  has  his 
remedy  in  a  court  of  equity;  but  the  pro- 
bate court  that  passed  upon  the  matter, 
and  settled  and  determined  it  as  provided 
by  law,  has  no  equitable  or  other  juris- 
diction to  open  the  matter  after  the  time 
for  appeal  has  passed.  Connolly  v.  Pro- 
bate Court  for  Kootenai  County,  25  Ida. 
35;    136  Pac.  205. 

A  decree  of  the  probate  court,  made  in 
the  interest  of  a  foreign  heir,  can  not  be 
set  aside  on  the  application  of  the  attor- 
ney-general; the  decrees  of  that  court 
are  conclusive  and  final,  unless  reversed 
on  appeal.  Connolly  v.  Probate  Court  for 
Kootenai  County,  25  Ida.  35;    136  Pac.  205. 

Courts  of  appellate  jurisdiction 

The  constitution  gives  the  district 
courts  original  jurisdiction  in  all  cases, 
at  law  and  in  equity,  and  such  appellate 
jurisdiction  as  the  law  may  confer;  any 
mistake  made  by  a  probate  court  in  pass- 
ing upon  probate  matters  may  be  cor- 
rected on  appeal  to  the  appropriate  dis- 
trict court;  but  if  the  mistake  is  not  so 
corrected  the  jurisdiction  of  the  probate 
court  as  to  the  matter  is  ended.  Connolly 
v.  Probate  Court  for  Kootenai  County,  25 
Ida.  35;   136  Pac.  205. 


United  States  courts 

A  decision  of  the  federal  supreme  court, 
establishing  a  principle  adverse  to  one 
followed  by  the  state  supreme  court  in 
reaching  its  decision,  in  a  case  appeal- 
able to  the  other  court,  is  compulsory 
upon  such  state  court,  and  its  decision  so 
reached  must,  on  application,  be  modified 
so  as  to  harmonize  with  the  other  de- 
cision. A.  B.  Moss  &  Bro.  v.  Ramey,  25 
Ida.  1;  136  Pac.  608. 

Courts  of  concurrent  jurisdiction 

When  two  or  more  courts  have  concur- 
rent jurisdiction,  the  court  which  first 
obtains  jurisdiction  must  retain  the  same 
until  the  cause  is  finally  determined.  Fox 
v.  Flynn,  27  Ida.  580;   150  Pac.  44. 

COVENANTS 

If  the  grantee  under  a  warranty  deed 
conveys  to  another,  the  original  grantor 
is  not  liable  on  his  warranty  in  an  action 
in  which  he  was  not  made  a  party.  Coun- 
cil Imp.  Co.  v.  Pacific  &  I.  N.  L.  &  Imp. 
Co.,  —  Ida.  — ;  157  Pac.  258. 

CRIMINAL   LAW 

See  District  and  Prosecuting  Attorneys; 
Indictment  and  Information. 

For  particular  crimes.  See  particular 
heads. 

Power  to  hold  preliminary  examina- 
tions.    See  Justices  of  the  Peace. 

Power  of  municipalities  to  define  and  pun- 
ish crime 

The  village  of  Post  Falls  can  not  make 
an  enforceable  ordinance  providing  for 
the  imprisonment  of  offenders,  unless  for 
default  in  the  payment  of  fines  and  costs. 
State  v.  Bird,  29  Ida.  47;  156  Pac.  1140; 
State  v.  Pelham,  —  Ida.  — ;  156  Pac.  1141. 

Jurisdiction 

District  courts  have  original  jurisdic- 
tion to  hear  and  determine  misdemeanor 
cases,  cognizable  in  probate  and  justices' 
courts  and,  upon  a  proper  showing,  it  is 
their  duty  to  hear  and  determine  such 
cases  in  the  first  instance.  Fox  v.  Flynn, 
27  Ida.  580;   150  Pac.  44. 

District  courts  have  original  jurisdic- 
tion in  all  misdemeanor  cases  as  well  as 
those  of  felony;  and,  in  such  misde- 
meanor cases  as  come  within  the  jurisdic- 
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tion  of  a  justice  of  the  peace,  they  have 
concurrent  jurisdiction  with  the  justice. 
Fox  v.  Flynn,   27  Ida.   580;    150   Pac.   44. 

Section  8  of  article  1  of  the  constitu- 
tion limits  the  power  of  the  legislature  to 
confer  criminal  jurisdiction  upon  probate 
courts  or  justices  of  the  peace,  and,  to 
that  extent,  the  decision  in  State  v.  Raaf, 
16  Ida.  411,  101  Pac.  747,  should  be  modi- 
fied.   Fox  v.  Flynn,  27  Ida.  580 ;  150  Pac.  44. 

Former  jeopardy 

A  person,  who  has  been  tried  and  ac- 
quitted on  the  charge  of  selling  liquor  to 
a  minor,  can  not  be  tried  on  the  same 
facts  on  the  charge  of  unlawfully  selling 
liquor  in  a  prohibition  county.  State  v. 
Gutke,  25  Ida.  737;    139  Pac.  346. 

Preliminary  complaint,  warrant,  examina- 
tion, commitment,  and  summary  trial 

The  jurisdiction  of  a  justice  of  the 
peace,  sitting  as  a  committing  magistrate, 
extends  throughout  the  county,  and  such 
a  magistrate,  with  whom  a  criminal  com- 
plaint is  filed,  charging  that  a  felony  or 
an  indictable  misdemeanor  has  been  com- 
mitted and  who  entertains  the  complaint 
and  issues  a  warrant  for  the  arrest  of  the 
accused,  thereby  acquires  jurisdiction  to 
hold  a  preliminary  examination  of  such 
charge,  and  he  can  not  be  ousted  there- 
from by  the  officer  who  made  the  arrest. 
State  v.  Andrus,  29  Ida.  1;  156  Pac.  421. 

A  person  arrested  for  crime  is  entitled 
to  be  taken,  for  his  preliminary  examina- 
tion, before  the  magistrate  who  issued  the 
warrant  of  arrest,  unless  there  is  some 
reason  to  the  contrary  that  can  be  made 
to  appear.  State  v.  Andrus,  29  Ida.  1;  156 
Pac.  421. 

If  a  person  arrested  for  crime  is  taken, 
for  his  preliminary  examination,  before 
a  justice  other  than  the  one  who  issued 
the  warrant  of  arrest,  such  person,  by 
failing  to  object  at  the  time  and  by  ex- 
pressly waiving  a  preliminary  examina- 
tion, deprives  himself  of  the  right  to  ques- 
tion the  validity  of  his  being  taken  be- 
fore that  justice.  State  v.  Andrus,  29  Ida. 
1;   156  Pac.  421. 

Right  to,  and  purpose  of,  preliminary 
examination.  8  R.  C.  L.  104;  title,  Crim- 
inal  Law. 

Evidence — exhibits 

Exhibits  intended,  when  produced,  for 
the  purpose,  not  of  a  comparison  of  hand- 


writing but  of  establishing  the  crime  of 
larceny,  in  a  prosecution  therefor,  having 
once  been  properly  admitted,  become 
competent  evidence  thereafter  for  all  pur- 
poses of  the  trial.  State  v.  Bogris,  26  Ida. 
587;  144  Pac.  789. 


rape 

In  a  trial  for  rape,  it  is  not  error  if  a 
female,  who  was  with  the  defendant  and 
the  prosecuting  witness  when  the  crime 
was  committed,  is  allowed  to  testify,  as 
part  of  the  res  gestae,  that  the  defendant 
and  she  herself  indulged  in  an  immoral 
act  within  fifteen  minutes  after  the  crime. 
State  v.  Driskill,  26  Ida.  738;  145  Pac. 
1095. 

If,  in  a  trial  for  an  attempt  to  commit 
rape,  the  evidence  fixes  the  time  of  the 
act  no  more  closely  than  some  time  dur- 
ing the  Christmas  holidays,  an  alibi  is 
not  effective  unless  it  accounts  for  the 
defendant's  movements  during  every  part 
of  such  period.  State  v.  Hopkins,  26  Ida. 
741;   145  Pac.  1095. 


accomplice 


To  be  an  accomplice,  one  must  either 
advise,  aid,  or  assist  the  principal  of- 
fender to  do  the  criminal  act;  mere  pres- 
ence or  acquiescence  is  not  sufficient,  in 
the  absence  of  any  legal  duty  to  act.  State 
v.  Grant,  26  Ida.  189;  140  Pac.  959. 

The  evidence  required,  in  a  criminal 
prosecution,  as  corroborative  of  an  accom- 
plice's testimony  must  be  in  itself  such 
as,  without  the  aid  of  such  testimony, 
tends  to  connect  the  defendant  with  the 
doing  of  the  offense;  that  this  evidence 
shows  the  act  of  commission  or  the  cir- 
cumstances of  it  is  not  enough.  State  v. 
Grant,  26  Ida.  189;    140  Pac.  959. 

Because  one  is  present  at,  or  silently 
consents  to,  or  acquiesces  in,  the  com- 
mission of  an  offense  one  does  not  neces- 
sarily become  a  principal  or  accessory,  un- 
less it  is  his  duty  to  act;  an  accomplice 
is  one  who  co-operates,  aids,  or  assists 
in  committing  a  felony.  State  v.  Altwat- 
ter,  —  Ida.  — ;   157  Pac.  256. 

Time  of  trial  and  continuance 

Where  the  postponement  of  a  criminal 
trial  will  not  incommode  the  court  or  the 
prosecution,  and  it  is  shown  that  the  de- 
fendant has  been  diligent  in  his  efforts  to 
obtain   absent   evidence;    that   such    evi- 
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dence  is  material;  and  that  the  proba- 
bility is  that  it  will  be  secured  in  ten 
days,  the  application  for  such  postpone- 
ment shall  be  granted.  State  v.  Cannon, 
26  Ida.  182;  140  Pac.  963. 

TRIAL 

Indorsement  of  names  of  witnesses  on  in- 
dictment or  information 

If  the  defendant  is  not  surprised,  or 
does  not  suffer  disadvantage  thereby,  it 
is  not  error  for  the  trial  court  to  allow 
the  prosecuting  attorney  to  indorse  the 
names  of  witnesses  on  the  information 
after  the  latter  has  been  filed  and  before 
the  trial.  State  v.  Steen,  —  Ida.  — ;  158 
Pac.  499. 

Course  and  conduct  of  trial  in  general 

The  prosecuting  attorney  is  in  duty 
bound  to  see  that  the  person  prosecuted 
has  a  fair  trial,  and  he  should  not  seek, 
by  innuendo  or  intimation,  to  pervert  the 
testimony  or  to  make  statements  to  the 
jury  which,  whether  true  or  not,  have 
not  been  proved.  State  v.  Givens,  28  Ida. 
253;  152  Pac.  1054. 

In  cases  of  criminal  nature,  in  which 
the  forthcoming  evidence  has  an  immoral 
and  disgusting  bearing,  it  is  not  error  for 
the  court  to  exclude  the  general  public 
from  the  trial  room.  State  v.  Johnson,  26 
Ida.  609;  144  Pac.  784. 

View  and  inspection 

The  statute  whereby,  in  a  criminal  trial, 
the  jury  may  view  the  scene  of  the  occur- 
rence, if  the  court  deems  it  proper,  con- 
templates a  view  taken  before  the  jury 
begins  its  deliberation;  however,  a  view 
taken  after  the  beginning  of  the  delibera- 
tion is  not  invalid,  provided  the  defendant 
and  his  counsel  actually  consent  at  the 
time.  State  v.  Baker,  28  Ida.  727;  156 
Pac.  103. 

If,  after  jurors  have,  at  their  request, 
been  taken  to  the  scene  of  an  assault 
with  a  deadly  weapon,  they  make  dem- 
onstrations with  the  weapon  to  test  the 
feasibility  of  the  assault,  as  testified  to, 
consult  each  other  on  the  subject,  and 
exchange  remarks  with  strangers,  this 
is  misconduct  by  the  jury,  for  which  a 
new  trial  may  be  awarded.  State  v. 
Baker,  28  Ida.  727;  156  Pac.  103. 


Reception  of  evidence 

Where,  in  a  criminal  trial,  there  is  evi- 
dence to  show  deception,  trickery,  false 
pretenses,  lying  and  deceit  on  the  part  of 
detectives  and  others  the  court  should 
allow  full  examination  of  such  persons  to 
test  motives  and  inducements.  State  v. 
Bouchard,  27  Ida.  500;  149  Pac.  464. 

It  is  for  the  court  to  determine  whether 
a  witness,  produced  at  the  trial,  needs  an 
interpreter,  and  it  might  well  determine 
the  question  outside  of  the  jury's  hearing; 
but  this  is  not  obligatory,  and  a  party 
deeming  that  the  jury  should  not  be  pres- 
ent when  the  court  considers  the  ques- 
tion, should  raise  the  point  at  the  time. 
State  v.  Bogris,  26  Ida.  587;  144  Pac.  789. 

Instructions 

Section  7902,  Rev.  Codes,  is  a  permis- 
sive and  not  a  mandatory  one;  not  re- 
quiring the  jury  to  take  the  court's  in- 
structions to  the  jury-room,  but  allowing 
them  to  do  so.  State  v.  Grigg,  25  Ida.  405; 
137  Pac.  371;  138  Pac.  506. 

If  counsel,  at  the  trial  of  a  criminal 
case,  deems  an  instruction  by  the  court  to 
be  unjust  to  his  client,  he  may  offer  an 
instruction  to  explain  it;  but,  failing  to 
do  this,  he  can  not  be  heard  to  complain 
afterward.  State  v.  Bogris,  26  Ida.  587; 
144  Fac.  789. 

Instruction  as  to  punishment 

In  a  trial  for  a  crime,  the  penalty  for 
which  the  statute  imposes  no  duty  upon 
the  jury  to  fix,  the  court  does  not  err 
by  not  instructing  the  jury  as  to  the  na- 
ture of  the  penalty.  State  v.  Altwatter, 
—  Ida.  — ;   157  Pac.  256. 

Refusal  of  request  for  instructions 

If,  in  a  trial  for  murder,  a  request  is 
made  that  the  jury  be  instructed,  in 
effect,  to  consider  any  threats,  shown  to 
have  been  made  by  the  deceased  against 
the  defendant,  in  determining  whether  the 
defendant  acted  in  apprehension  of  dan- 
ger, such  request  should  be  refused;  such 
an  instruction  would  be  argumentative. 
State  v.  Jones,  28  Ida.  428;   154  Pac.  378. 

Undue  prominence  of  particular  matters 

Inasmuch  as  it  is  the  jury's  duty  to 
consider  all  the  evidence,  and  to  base 
the  verdict  on  their  conclusions  from  it  as 
a  whole,   the   court  may   not   select   any 


CRIMINAL  LAW 


29 


particular  fact  brought  out  and  suggest  to 
the  jury  what  effect  they  may  give  to  it. 
State  v.  Jones,  28  Ida.  428;  154  Pac.  378. 

Exceptions 

An  exception,  if  not  taken  at  the  proper 
time,  is  waived.  State  v.  Baker,  28  Ida. 
727;   156  Pac.  103. 

NEW  TRIAL 

In  general 

If,  in  the  trial  of  a  person  for  homicide, 
the  court  has  ordered  that  the  jury  shall 
be  given  newspapers  to  read  only  after 
any  items  therein  bearing  on  the  case 
shall  have  been  cut  out,  and,  after  con- 
viction, the  defendant  moves  for  a  new 
trial  on  the  ground  of  the  jury's  having 
read  newspapers  from  which  there  had 
been  no  such  cutting,  the  motion  should 
be  granted,  unless  the  state  can  show 
that  the  objectionable  items  were  not 
read  by  the  jury.  State  v.  Tilden,  27  Ida. 
262;   147  Pac.  1056. 

If,  in  a  trial  for  murder,  the  jury,  con- 
trary to  the  court's  order,  have  been  al- 
lowed to  read  local  newspapers  contain- 
ing items  referring  to  the  trial  and  the 
crime,  one  of  which  is  a  spurious  dying 
statement  of  the  person  alleged  to  have 
been  murdered,  which  alleged  statement 
is  very  damaging  to  the  defense,  the  de- 
fendant, if  convicted,  is  entitled  to  a  new 
trial.  State  v.  Tilden,  27  Ida.  262;  147  Pac. 
1056. 

The  appellate  court  and  the  trial  court, 
in  criminal  cases,  have  the  same  power  to 
pass  upon  affidavits  and  counter-affidavits 
on  motions  for  new  trials;  and  if  these, 
being  considered  on  appeal,  present  a 
conflict  as  to  facts,  in  a  matter  involving 
the  conduct  of  the  jury,  the  ruling  of 
the  trial  court  should  not  be  disturbed. 
State  v.  Jones,  28  Ida.  428;  154  Pac.  378. 


discretion 


The  trial  court,  in  a  criminal  case,  has 
a  wide  discretion  in  determining  what 
weight  is  to  be  given  to  the  statements 
contained  in  affidavits  upon  motions  for  a 
new  trial.  State  v.  Grant,  26  Ida.  189;  140 
Pac.  959. 

misconduct 


Any  misconduct,  prejudicial  to  the  de- 
fendant, indulged  in  by  the  jurors,  or 
by  the  trial   judge,  officer  in   charge,  or 


some  outsider,  influencing  the  jury,  is, 
unless  the  defendant  waives  his  right 
to  object,  ground  for  setting  aside  a  con- 
viction and  granting  a  new  trial.  State 
v.  Baker,  28  Ida.  727;   156  Pac.  103. 

Misconduct  of  the  jury,  of  which  the 
aggrieved  party  has  notice  before  verdict, 
must  be  brought  to  the  attention  of  the 
trial  court  at  once;  such  party  can  not 
await  a  verdict  adverse  to  him,  and  then 
object  for  the  first  time.  State  v.  Baker, 
28  Ida.  727;   156  Pac.  103. 

APPEAL  AND  ERROR 

In  general 

An  appeal,  in  a  criminal  case,  must 
be  disposed  of  according  to  the  law  as  it 
was  at  the  time  the  appeal  was  perfected. 
State  v.  Lottridge,  —  Ida.  — ;  155  Pac.  487. 

Where  the  attorney  for  the  defendant, 
in  a  criminal  case,  expressed  himself  as 
satisfied  with  a  jury's  view  of  the  scene 
of  the  offense,  and  the  deputy  prosecuting 
attorney  was  not  dissatisfied,  it  was  not 
the  duty  of  the  prosecution  to  save  the 
record  for  the  defendant,  by  calling  the 
court's  attention  to  any  irregularity  in 
such  view.  State  v.  Baker,  28  Ida.  727; 
156  Pac.  103. 

Where  a  witness  for  the  defendant,  in 
a  criminal  case,  by  his  answers  on  cross- 
examination,  makes  possible  the  inference 
that  he  has  either  testified  falsely  or  him- 
self committed  a  crime,  the  act  of  the 
prosecuting  attorney,  in  ordering  his  ar- 
rest in  the  presence  of  the  jury,  is  re- 
versible error.  State  v.  Clark,  27  Ida.  48; 
146  Pac.  1107. 

Appeal    from     probate     court    to     district 
court 

On  appeal  from  the  probate  court  to  the 
district  court,  the  clerk  of  the  latter  must 
file  the  papers,  received  in  that  connec- 
tion, and  enter  the  cause  upon  the  calen- 
dar, in  its  order,  with  other  criminal 
cases,  to  be  tried  as  though  the  court  was 
taking  original  jurisdiction  in  respect  to 
it.  State  v.  Stafford,  26  Ida.  381;  143  Pac. 
528. 

Upon  the  trial  of  a  criminal  case  de 
novo,  in  the  district  court,  the  complaint 
or  information  filed,  on  appeal  from  the 
probate  court,  assumes  the  functions  of 
an  indictment  or  information,  and  the 
proceedings   thereupon   are   the   same   as 
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DAMAGES 


upon  an  original  indictment  or  informa- 
tion filed  in  the  district  court.  State  v. 
Stafford,  26  Ida.  381;  143  Pac.  528. 

Briefs 

In  order  that  the  court  shall  consider 
evidence  relied  upon  by  the  appellant 
in  a  criminal  case  in  connection  with  a 
rejected  instruction,  the  appellant's  brief 
must  refer  to  the  page  or  folio  of  the 
transcript  where  such  evidence  is  to  be 
found.  State  v.  Jones,  28  Ida.  428;  154 
Pac.  378. 

Review — presumptions 

In  a  prosecution  for  crime,  the  presump- 
tion is  that  the  jury  was  influenced  by 
evidence  received,  other  than  that  pre- 
sented by  a  view  of  the  premises.  State 
v.  Baker,  28  Ida.  727;  156  Pac.  103. 

The  indictment  or  information,  in  a 
case  of  felony,  must  be  read  and  the  plea 
must  be  stated  to  the  jury,  but  there  is 
no  requirement  that  a  record  thereof 
be  kept;  hence,  silence  on  the  subject  in 
the  record  of  a  trial  raises  the  presump- 
tion that  the  law  in  that  respect  was  com- 
plied with.  State  v.  Lottridge,  —  Ida.  — ; 
155  Pac.  487. 

If  a  person  charged  with  murder  is  con- 
victed, and  appeals,  on  the  ground  of  the 
court's  failure  to  give  certain  specified 
instructions,  but  the  record,  containing 
none  of  the  evidence,  contains  such  in- 
structions as  the  court  did  give,  it  is  to 
be  presumed  that  the  evidence  justified 
these  instructions  and  no  others.  State  v. 
Hall,  25  Ida.  107;  135  Pac.  1163. 

instructions 

If,  in  a  criminal  case  after  all  the  testi- 
mony on  both  sides  has  been  received, 
the  trial  court  deems  the  evidence  in- 
sufficient to  convict,  and  so  advises  the 
jury  to  acquit  the  defendant,  at  the  same 
time  informing  them  that  they  are  not 
bound  by  the  advice,  the  court  acts  within 
its  discretion,  which  can  not  be  interfered 
with  on  appeal  unless  abused.  State  v. 
Murphy,  29  Ida.  42;  156  Pac.  908. 

It  is  not  error  for  the  court  to  instruct 
the  jury  that,  it  being  the  state's  duty  to 
prove  the  defendant  guilty  beyond  a  rea- 
sonable doubt,  the  defendant  must,  if  he 
sets  up  an  alibi,  prove  it  to  the  extent,  at 
least,  of  raising  a  reasonable  doubt,  in 
the  minds  of  the  jury,  of  his  guilt.  State 
v.  Bogris,  26  Ida.  587;  144  Pac.  789. 


In  charging  the  jury,  the  court  must 
state  all  matters  of  law  necessary  for 
them  to  know  in  connection  with  the 
cause,  but  it  must  not,  either  of  its  own 
motion  or  that  of  counsel,  charge  them 
with  respect  to  any  particular  matters  of 
fact.  State  v.  Jones,  28  Ida.  428;  154  Pac. 
378. 

It  is  not  error  for  the  court  to  refuse 
a  request  for  an  instruction,  even  though 
unobjectionable,  when  its  purport  is  fully 
covered  by  instructions  already  given. 
State  v.  Jones,  28  Ida.  428;  154  Pac.  378. 


judgment 


A  judgment,  based  upon  a  verdict  on 
evidence  substantially  conflicting  but  suf- 
ficient to  sustain  it,  will  not  be  disturbed 
on  appeal.  State  v.  Mox  Mox,  28  Ida.  176; 
152  Pac.  802. 

Where,  in  a  trial  for  horsestealing,  the 
testimony  is  conflicting  as  to  the  owner- 
ship of  the  horses  alleged  to  have  been 
stolen  and  there  is  sufficient  evidence  to 
sustain  the  verdict  of  guilty,  a  judgment 
on  such  verdict  should  not  be  disturbed. 
State  v.  Steen,  —  Ida.  — ;  158  Pac.  499. 

Trial  and  review  in  criminal  cases.  8 
R.  C.  L.  165;  title,  Criminal  Law. 

DAMAGES 

In  condemnation  proceedings.  See  Emi- 
nent Domain. 

In  actions  to  recover  damages  for  per- 
sonal injuries,  caused  by  defective  side- 
walks, the  plaintiff's  right  rests  on  the 
principle  that  for  what  loss  he  has  sus- 
tained he  should  be  compensated,  but 
with  the  least  possible  burden  to  the 
person  responsible.  Beaton  v.  City  of  St. 
Maries,  27  Ida.  638;  151  Pac.  996. 

In  a  personal  injury  case,  the  plaintiff 
can  not  recover  special  damages  unless 
they  are  pleaded,  but  a  judgment  will  not 
be  reversed  if  the  elements  of  damage 
objected  to  as  not  having  been  properly 
pleaded  are  left  out  and  the  verdict  is 
not  excessive  when  considered  with  ref- 
erence to  the  elements  of  injury  that  were 
properly  pleaded  and  proved.  Tucker  v. 
Pamberg,  28  Ida.  693;  155  Pac.  981. 

A  claim  against  a  carrier  for  loss  of, 
or  damage  to  goods,  and  for  undue  delay 
in  transportation,  is  a  claim  for  unliqui- 
dated damages.  Barrett  v.  Northern  Pac. 
Ry.  Co.,  —  Ida.  — ;   157  Pac.  1016. 


DEDICATION— DISTRICT  AND  PROSECUTING  ATTORNEYS 
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DEDICATION 

Inasmuch  as  acceptance  of  a  parol  dedi- 
cation for  a  highway  may  grow  out  of 
user,  public  travel  for  a  sufficient  time, 
over  a  part  of  the  dedicated  strip,  makes 
the  dedication  irrevocable  as  to  that  part; 
but  the  dedication,  so  far  as  it  refers  to 
an  untraveled  part  of  the  strip,  may  be 
revoked.  Thiessen  v.  City  of  Lewiston, 
26  Ida.  505;  144  Pac.  548. 

DEEDS 

Involving  water  rights.  See  Waters  and 
Watercourses. 

The  use  of  the  word  "grant"  in  a  deed 
does  not  imply  a  covenant  of  warranty 
against  encumbrances  that  the  grantor  is 
under  no  obligation  to  pay  off.  Urich  v. 
McPherson,  27  Ida.  319;  149  Pac.  295. 

If  the  grantee,  under  a  deed  in  escrow, 
sells  the  property  and  then  induces  the 
grantor  to  destroy  the  existing  deed  and 
execute  a  straight  deed  to  the  vendee, 
this  deed,  even  though  one  of  grant,  does 
not  obligate  the  grantor  to  clear  the  prop- 
erty of  mechanics'  liens,  which  attached 
between  the  times  of  the  making  of  the 
two  deeds,  and  of  the  existence  of  which 
he  did  not  know.  Urich  v.  McPherson,  27 
Ida.  319;   149  Pac.  295. 

If  a  person,  in  advance  of  concluding  a 
purchase  of  land  from  its  occupant,  who 
has  as  yet  been  given  no  deed,  learns  of 
mechanics'  liens  attaching  to  the  land 
through  the  occupant's  delinquency,  he 
can  not  conclude  the  purchase  and  then 
claim  that  the  liens  are  encumbrances 
warranted  against  by  a  deed  of  grant 
which  the  record  owner  has  been  induced 
to  execute  directly  to  him  at  such  occu- 
pant's request.  Urich  v.  McPherson,  27 
Ida.  319;  149  Pac.  295. 

DEFAULT 

Judgment  by.    See  Judgment. 

DEPOSITARIES 

Subdivision  4  of  section  6975,  Rev. 
Codes,  was  not  repealed  by  the  state  and 
county  depositary  law.  In  re  Bank  of 
Nampa;  Appeal  of  American  Surety  Co., 
—  Ida.  — ;  157  Pac.  1117. 

DESCENT  AND  DISTRIBUTION 

So  far  as  creditors  are  concerned,  each 
state  will  deal  with  the  property  of  a 
decedent  within  its  jurisdiction  according 


to  its  own  laws.     Vansickle  v.  Hazeltine, 
—  Ida.  — ;   158  Pac.  326. 

The  right  to  cancel  a  deed  obtained 
from  an  ancestor  by  fraud,  duress,  or 
undue  influence  passes  to  the  heirs,  pro- 
vided the  ancestor  had  not  committed 
acts  amounting  to  ratification  before  his 
death.  In  re  Blackinton's  Estate;  Wood- 
ward v.  Utter,  —  Ida.  — ;  158  Pac.  492. 

DISMISSAL    AND    NONSUIT 

On  a  motion  for  a  nonsuit,  after  the 
plaintiff  has  introduced  his  evidence  and 
rested,  the  defendant  is  deemed  to  have 
admitted  everything  covered  by  this  evi- 
dence and  which  it  tends  to  prove;  and 
this  evidence  is  to  be  construed  most 
strongly  against  him.  Southern  Idaho  etc. 
Adventists  v.  Hartford  Fire  Ins.  Co.,  26 
Ida.  712;   145  Pac.  502. 

Where,  under  the  evidence,  in  an  ac- 
tion for  an  injury  to  the  plaintiff's  land, 
etc.,  due  to  seepage  from  an  irrigation 
system,  a  defendant,  joined  in  the  com- 
plaint as  such  with  the  irrigation  district, 
but  who  is  not  personally  interested  in 
the  system,  is  not  responsible  for  the 
faulty  construction  of  the  works,  if  there 
has  been  such,  nor  for  their  operation; 
such  defendant  is,  therefore,  entitled  on 
motion  to  a  dismissal.  Verheyen  v.  Dewey, 
27  Ida.  1;  146  Pac.  1116. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS 

The  law  makes  it  the  duty  of  the  prose- 
cuting attorney  of  the  county  to  prose- 
cute all  criminal  cases  in  which  he  is 
not  disqualified.  Adamson  v.  Board  of 
County  Commrs.  of  Custer  County,  27  Ida. 
190;  147  Pac.  785. 

The  foreclosing  of  delinquent  tax  liens, 
which  have  not  been  assigned,  comes 
within  the  official  duties  of  the  county 
prosecuting  attorney,  for  which  he  is 
compensated  through  his  salary;  the 
county  commissioners  have  no  authority 
therefore  to  employ  other  counsel  for  this 
service.  Givens  v.  Carlson,  —  Ida.  — ;  157 
Pac.  1120. 

In  cases  of  a  criminal  nature,  when  the 
prosecuting  attorney  is  disqualified,  the 
district  court  has  authority  to  appoint  a 
person  to  conduct  the  prosecution.  Adam- 
son  v.  Board  of  County  Commrs.  of  Custer 
County,  27  Ida.  190;  147  Pac.  785. 
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DISTRICT  COURTS— EMBEZZLEMENT 


DISTRICT  COURTS 

Jurisdiction  of.  See  Courts;  Criminal 
Law. 

DIVORCE 

It  is  a  matter  of  public  policy  that  di- 
vorces, especially  where  the  ground  al- 
leged is  adultery,  should  be  granted  only 
on  very  clear  and  conclusive  evidence. 
Brown  v.  Brown,  27  Ida.  205;  148  Pac.  45. 

Where  the  mother  of  a  family  is  the 
defendant  in  a  divorce  suit,  and  the 
ground  alleged  is  adultery,  consideration 
for  the  children,  as  well  as  for  her,  should 
be  had  in  sifting  the  evidence.  Brown  v. 
Brown,  27  Ida.  205;  148  Pac.  45. 

On  appeal  from  an  order  denying  a  mo- 
tion to  vacate  a  divorce  decree,  entered 
on  default  after  due  service  of  process, 
which  motion  was  based  on  a  charge  that 
the  plaintiff  procured  the  default  by  a 
fraud,  the  order  should  be  affirmed  on  its 
appearing  that  the  court  below  did  not 
abuse  its  discretion.  Darwin  v.  Darwin, 
27  Ida.  303;  149  Pac.  467. 

DUE    PROCESS   OF    LAW 

In  general.    See  Constitutional  Law. 

EASEMENTS 

When  the  licensee  of  a  right  of  way 
for  a  ditch  has  acted  under  the  authority 
conferred  and  has  incurred  expense  in 
pursuance  of  it,  by  making  valuable  im- 
provements on  his  own  property  or  on  the 
right  of  way,  equity  will  regard  the  li- 
cense given  as  being  an  executed  con- 
tract and  not  to  be  revoked.  McReynolds 
v.  Harrigfeld,  26  Ida.  26;   140  Pac.  1096. 

ELECTION    OF    REMEDIES 

In  an  action,  wherein  it  appears  by  the 
complaint  that  the  plaintiff  is  pursuing 
two  remedies,  an  election  is  not  required 
to  be  made  unless  the  remedies  are  in- 
consistent. First  Nat.  Bank  v.  Regents  of 
University,  26  Ida.  15;   140  Pac.  771. 

ELECTRICITY 

Electric  companies  are  held  to  the  high- 
est degree  of  care  practicable,  to  avoid 
injuries  to  persons  who  may  accidentally 
or  otherwise  come  into  contact  with  their 
wires.  Gagnon  v.  St.  Maries  L.  &  P.  Co., 
26  Ida.  87;  141  Pac.  88. 

A  light  and  power  company  has  no  legal 
right   to    introduce   its   lines   into,    or   to 


construct  them  in  a  city  within,  the  state, 
unless  it  first  obtains  a  certificate  of  con- 
venience and  necessity.  Idaho  Power  & 
L.  Co.  v.  Blomquist,  26  Ida.  222;  141  Pac. 
1083. 

The  doctrine  of  assumption  of  risk  does 
not  apply  to  a  painter  who,  in  the  exer- 
cise of  his  calling  works  in  a  light  and 
power  company's  transforming  station, 
and  inadvertently  lets  his  arm  touch  the 
end  of  a  charged  wire,  negligently  al- 
lowed by  the  company  to  hang  down; 
even  though  the  painter  is  not  the  em- 
ployee of  the  company  but  of  a  contractor 
engaged  by  the  company  to  do  the  work. 
Gagnon  v.  .St.  Maries  L.  &  p.  Co.,  26  Ida. 
87;  141  Pac.  88. 

The  defendant,  in  an  action  against  an 
electric  power  company  for  damages 
caused  by  fire,  can  successfully  claim  a 
variance  only  where  the  failure  of  the 
proof  to  support  the  allegations  of  the 
complaint  mislead  the  company  to  its 
prejudice.  Newman  v.  Great  Shoshone  & 
T.  F.  W.  P.  Co.,  28  Ida.  764;  156  Pac.  111. 

In  a  case  against  an  electric  power 
company,  for  damages  caused  by  fire, 
where  there  is  substantial  evidence,  which 
tends  to  show  that  the  plaintiff's  loss 
was  occasioned  through  the  company's 
negligence,  the  weight  and  sufficiency  of 
such  evidence  are  questions  for  the  jury; 
a  motion  for  a  nonsuit,  under  such  cir- 
cumstances, should  be  denied.  Newman 
v.  Great  Shoshone  &  T.  F.  W.  Co.,  28  Ida. 
764;    156  Pac.  111. 

Liability  of  electric  companies  for  per- 
sonal injuries.  9  R.  C.  L.  1196;  Elec- 
tricity. 

EMBEZZLEMENT 

Nature  of  crime 

The  crime  of  embezzlement  is  not  in- 
volved in  a  transaction  in  which  the 
owner  of  money,  or  property,  is  not  de- 
prived of  the  use  of  it.  State  v.  Jones, 
25  Ida.  587;   138  Pac.  1116. 

An  overdraft  is  in  the  nature  of  a  loan 
or  credit,  and  a  bank  cashier,  who,  having 
it  in  his  care  and  custody,  appropriates 
and  converts  it  to  his  own  use,  is  guilty 
of  embezzlement  under  the  act  of  1911,  re- 
lating to  banking  commissioners.  State 
v.  Lottridge,  —  Ida.  — ;   155  Pac.  487. 

Embezzlement  by  an  agent  has  four 
essential  elements  each  of  which  must  be 
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proved  to  establish  the  crime:  1.  That  the 
defendant  was  an  agent;  2.  that  he  re- 
ceived the  property  as  that  of  his  prin- 
cipal; 3.  that  he  received  it  in  the  course 
of  his  employment;  and  4.  that  he  appro- 
priated it  with  intent  to  steal  it.  State  v. 
Jones,  25  Ida.  587;  138  Pac.  1116. 

Embezzlement  of  public  moneys 

The  statute,  making  criminal  the  mis- 
use of  public  money  by  officers,  was 
aimed  at  the  crime  of  embezzlement,  and 
against  a  particular  class  who  make 
fraudulent  use,  for  their  own  benefit  or 
that  of  others,  of  property  coming  into 
their  hands  officially  or  in  trust,  so  doing 
not  in  the  due  and  lawful  execution  of  the 
trust  reposed  in  them.  Ex  parte  Huston, 
27  Ida.  231;  147  Pac.  1064. 

The  state  auditor,  in  his  official  ca- 
pacity, is  not  the  custodian  of  public 
moneys,  within  the  statutory  meaning  of 
the  words,  since  he  is  not  authorized  to 
receive  such  moneys,  or  to  keep  safely, 
transfer,  or  disburse  them.  Ex  parte  Hus- 
ton, 27  Ida.  231;  147  Pac.  1064. 

A  state  auditor  can  not  be  convicted  of 
the  felony  of  appropriating,  without  au- 
thority of  law,  public  moneys  to  his  own 
use  or  that  of  another,  merely  because, 
for  the  salary  of  a  subordinate  officer, 
admitted  to  have  been  earned,  he  has  is- 
sued a  state  warrant  which  has  been  paid 
out  of  a  fund  other  than  that  expressly 
devoted  to  the  department  in  which  the 
payee  serves ;  there  having  been  no  crim- 
inal intention.  Ex  parte  Huston,  27  Ida. 
231;   147  Pac.  1064. 

Sufficiency  of  information 

An  information  for  embezzlement, 
which  contains  a  statement  of  the  acts 
constituting  the  offense,  in  ordinary  and 
concise  language,  so  that  a  person  of 
common  understanding  may  know  what  is 
intended,  and  which  has  no  defect  of  form 
tending  to  the  prejudice  of  any  substan- 
tial right  of  the  person  charged,  is  suf- 
ficient. State  v.  Lottridge,  —  Ida.  — ; 
155  Pac.  487. 

EMINENT    DOMAIN 

In  general 

The  right  to  take  private  property  for  a 
public  use,  upon  paying  just  compensa- 
tion, does  not,  in  the  case  of  a  corpora- 
tion clothed  with  the  right,  necessarily 
constitute  that  corporation  a  public  ser- 


vice corporation,  in  the  sense  that  the 
public  may  exact  any  service  from  it. 
Nampa  &  Meridian  Irr.  Dist.  v.  Briggs, 
27  Ida.  84;   147  Pac.  75. 

When   right  of,   may  be  invoked 

The  right  of  eminent  domain  may  be 
invoked  wherever  it  is  necessary  to  the 
complete  development  of  the  material  re- 
sources of  the  state;  the  timber  of  the 
state  is  one  of  its  great  material  re- 
sources; hence,  the  right  of  eminent  do- 
main may  be  invoked  to  secure  a  right 
of  way  for  a  temporary  logging  road,  that 
being  necessary  to  the  development  of 
the  timber  industry.  Blackwell  Lumber 
Co.  v.  Empire  Mill  Co.,  28  Ida.  556;  155 
Pac.  680. 

Constitutional  and  statutory  provisions 

The  words,  "subject  to  the  regulation 
and  control  of  the  state,"  found  in  sec- 
tion 14  of  article  1  of  the  constitution, 
concerning  the  right  of  eminent  domain, 
refer  to  the  "machinery"  or  procedure  for 
condemning  land  for  a  public  use.  Black- 
well  Lumber  Co.  v.  Empire  Mill  Co.,  28 
Ida.  556;   155  Pac.  680. 

If  the  constitution  of  a  state  is  wholly 
silent  on  the  subject,  the  power  of  emi- 
nent domain  rests  entirely  with  the  legis- 
lature; but,  if  it  defines  what  are  public 
uses,  it  must,  in  so  far,  be  construed,  not 
as  a  delegation  of,  but  as  a  limitation 
upon,  the  legislature's  power  to  nullify 
any  of  the  uses  so  defined.  Blackwell 
Lumber  Co.  v.  Empire  Mill  Co.,  28  Ida. 
556;  155  Pac.  680. 

The  constitution  provides  for  the  pur- 
poses for  which  the  right  of  eminent  do- 
main may  be  invoked,  while  the  legisla- 
ture ordains  the  procedure  for  ascertain- 
ing the  rights  of  the  parties  in  condemna- 
tion proceedings  where  a  public  use  is 
involved,  and  for  determining  the  com- 
pensation. Blackwell  Lumber  Co.  v.  Em- 
pire Mill  Co.,  28  Ida.  556;    155  Pac.  680. 

Subsections  26  and  27  of  section  2228, 
Rev.  Codes,  provide  no  method  for  con- 
demning real  property  to  a  public  use, 
under  section  14  of  article  1  of  the  state 
constitution;  that  section,  therefore,  has 
no  force  in  a  case  where  the  appraisers 
were  elected  in  violation  of  the  statute 
regulating  such  matters;  were  sworn  in 
by  the  mayor,  who  was  without  valid 
power  to  swear  them;    and  were  not  dis- 
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interested  persons.   Thomas  v.  Boise  City, 
25  Ida.  522;    138  Pac.  1110. 

Public  use 

Section  8  of  article  9  of  the  constitution, 
referring  to  the  disposition  of  lands  re- 
ceived by  the  state  from  the  general  gov- 
ernment, and  section  14  of  article  1, 
referring  to  the  necessary  use  of  lands  for 
canals,  reservoirs,  etc.,  are  not  in  con- 
flict, in  that  the  one  provides  that  sales 
must  be  at  public  auction  and  for  a  mini- 
mum price  of  $10  per  acre,  while  the  other 
is  an  eminent  domain  provision;  the  con- 
trol given  the  state  for  public  uses  is  not 
violated  when  the  subjection  of  such  lands 
to  a  public  use  is  sought.  Idaho-Iowa  Lat- 
eral &  Reservoir  Co.  v.  Fisher,  27  Ida. 
695;  151  Pac.  998. 

Section  5210,  of  the  Revised  Codes,  lim- 
iting the  exercise  of  the  right  of  eminent 
domain  to  the  public  uses  therein  enum- 
erated, was  an  act  of  the  territorial  legis- 
lature, which  did  not  specifically  mention 
all  the  necessary  uses  of  lands  declared 
to  be  such  by  the  constitution;  the  act 
was  passed,  in  1881,  before  the  adoption 
of  the  constitution.  Blackwell  Lumber 
Co.  v.  Empire  Mill  Co.,  28  Ida.  556;  155 
Pac.  680. 

The  use  of  land  necessary  to  the  com- 
plete development  of  the  material  re- 
sources of  the  state  is  declared  by  the 
constitution  to  be  a  public  use.  Black- 
well  Lumber  Co.  v.  Empire  Mill  Co.,  28 
Ida.   556;    155   Pac.   680. 

The  legislature  can  not  interfere  with, 
or  set  at  naught,  the  specific  provisions 
of  the  constitution  in  regard  to  what  is 
a  public  use,  but  it  may  add  thereto 
other  uses  and  declare  them  public. 
Blackwell  Lumber  Co.  v.  Empire  Mill  Co., 
28  Ida.  556;  155  Pac.  680. 

The  provision  of  the  constitution,  re- 
garding public  uses,  is  self-executing,  and 
the  legislature  does  not,  by  enacting  it 
into  a  law,  make  it  any  more  effective. 
Blackwell  Lumber  Co.  v.  Empire  Mill  Co., 
28  Ida.  556;  155  Pac.  680. 

In  adopting  section  14  of  article  1  of 
the  constitution,  the  framers  of  that  in- 
strument intended  to  cover  every  material 
resource  of  the  state,  declaring  and  defin- 
ing what  constituted  a  public  use,  and 
leaving  the  legislature  to  provide  the  ma- 


chinery, or  procedure  to  be  pursued,  in 
condemning  lands  for  those  uses.  Black- 
well  Lumber  Co.  v.  Empire  Mill  Co.,  28 
Ida.  556;   155  Pac.  680. 

True  meaning  of  public  use.  10  R.  C.  L. 
26;   title,  Eminent  Domain. 

Particular  uses   or   purposes 

An  individual  owning  even  so  little  as 
400  acres  of  timber,  if  this  is  so  situated 
as  to  require  the  construction  of  a  log- 
ging railroad  to  transport  it  to  the  mar- 
ket, may  exercise  the  right  of  eminent 
domain  to  obtain  the  right  of  way  for 
such  a  road;  provided,  he  is  willing  to 
undertake,  the  expense  of  construction. 
Blackwell  Lumber  Co.  v.  Empire  Mill  Co., 
28  Ida.  556;  155  Pac.  680. 

Section  5  of  article  11  of  the  constitu- 
tion, declaring  all  railroad,  transporta- 
tion, and  express  companies  to  be  com- 
mon carriers,  refers  to  railroads  con- 
structed for  general  transportation,  and 
not  to  private  logging  railroads.  Black- 
well  Lumber  Co.  v.  Empire  Mill  Co.,  28 
Ida.  556;  155  Pac.  680. 

A  lumber  company,  in  developing  the 
timber  industry  and  lands  of  the  state, 
may,  under  the  law  of  eminent  domain, 
acquire  a  right  of  way  for  a  temporary 
logging  railroad  across  the  land  of  an- 
other for  removing  its  output,  which,  ow- 
ing to  the  mountainous  or  topographical 
features  of  the  country,  can  not  be  other- 
wise removed.  Blackwell  Lumber  Co.  v. 
Empire  Mill  Co.,  28  Ida.  556;  155  Pac.  680. 

Authority  of  courts 

The  courts  have  authority  to  determine 
the  question  of  the  necessary  use  of  lands 
to  the  complete  development  of  the  ma- 
terial resources  of  the  state,  the  consti- 
tution having  declared  such  use  a  public 
use  and  the  legislatare  having  provided 
the  procedure  for  the  determination  of 
all  questions  connected  with  the  exercise 
of  the  right  of  eminent  domain.  Black- 
well  Lumber  Co.  v.  Empire  Mill  Co.,  28 
Ida.  556;   155  Pac.  680. 

Appointment  of  commissioners 

The  description  of  the  property,  con- 
tained in  the  notice  of  appointment  of 
commissioners  in  condemnation  proceed- 
ings, is  sufficient  if  it  contains  enough, 
together  with  what  is  known  already  by 
the  person  served,  to  apprise  such  person 
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as  to  what  property  is  to  be  taken  and  the 
purpose  of  the  taking.  Empire  Mill  Co. 
v.  District  Court  etc.  for  Benewah  County, 
27  Ida.  383;  149  Pac.  499.  Empire  Mill  Co. 
v.  District  Court  etc.  for  Shoshone 
County,  27  Ida.  400;   149  Pac.  505. 

The  method  of  service  of  notice,  for  the 
appointment  of  commissioners  in  con- 
demnation proceedings,  is  not  important 
so  long  as  the  proof  establishes  the  mak- 
ing of  the  service  in  truth  and  in  fact; 
since,  with  the  service  so  made,  the  court 
has  jurisdiction  to  appoint.  Empire  Mill 
Co.  v.  District  Court  etc.  for  Benewah 
County,  27  Ida.  383;  149  Pac.  499.  Empire 
Mill  Co.  v.  District  Court  etc.  for  Sho- 
shone County,  27  Ida.  400;   149  Pac.  505. 

Under  an  eminent  domain  statute,  that 
makes  no  provision  for  the  manner  and 
proof  of  service  of  notice  to  appoint  com- 
missioners, it  is  sufficient  if  service  is 
made  by  mail,  as  provided  in  section  4890, 
Rev.  Codes.  Empire  Mill  Co.  v.  District 
Court  etc.  for  Benewah  County,  27  Ida. 
383;  149  Pac.  499.  Empire  Mill  Co.  v. 
District  Court  etc.  for  Shoshone  County, 
27  Ida.  400;  149  Pac.  505. 

Compensation 

Under  the  constitution,  before  private 
property  can  be  taken  for  a  public  use, 
there  must  be  paid  to  the  owner  the 
amount  due  him  therefor,  to  be  ascer- 
tained in  the  manner  prescribed  by  law. 
Thomas  v.  Boise  City,  25  Ida.  522;  138 
Pac.  1110. 

The  purchaser  of  an  irrigation  system 
takes  his  title  burdened  with  any  obliga- 
tions fixed  to  it  through  contracts  made 
by  his  predecessors  in  interest;  and  the 
rights  of  the  obligees  under  such  con- 
tracts constitute  property,  which  may  not 
be  confiscated,  nor  be  taken  away  with- 
out payment  of  just  compensation.  Nampa 
&  Meridian  Irr.  Dist.  v.  Briggs,  27  Ida.  84; 
147  Pac.  75. 

The  law  of  eminent  domain  contem- 
plates payment  by  the  condemnor  of  the 
price  only  that  is  fixed  on  the  land  by 
the  court;  he  is  not  required  to  attend 
an  auction  sale  of  the  land  and  prevail 
against  competing  bidders.  Idaho-Iowa 
Lateral  &  Reservoir  Co.  v.  Fisher,  27  Ida. 
695;  151  Pac.  998. 

A  law  providing  for  the  taking  of  pri- 
vate property  for  a  right  of  way  has  no 


element  of  confiscation  in  it,  if  it  provides 
also  for  full  compensation  to  the  owner 
of  the  property.  Blackwell  Lumber  Co. 
v.  Empire  Mill  Co.,  28  Ida.  556;  155  Pac. 
680. 

Compensation  for  the  taking  of  prop- 
erty. 10  R.  C.  L.  124;  title,  Eminent  Do- 
main. 

Awarding  of  damages 

In  eminent  domain  proceedings,  the  ne- 
cessities of  the  owner  of  land  to  be  taken 
should  not  be  considered  in  awarding 
damages,  but  only  the  estimated  market 
value  of  the  land.  Rawson-Works  Lumber 
Co.  v.  Richardson,  26  Ida.  37;  141  Pac.  74. 

In  awarding  damages  in  condemnation 
proceedings,  where  evidence  is  obtainable 
as  to  the  value  of  the  land  as  that  of  the 
present  owner,  the  fact  that  the  value  will 
probably  be  greater  in  the  hands  of  the 
person  instituting  the  proceedings  is  not 
to  be  taken  into  consideration.  Rawson- 
Works  Lumber  Co.  v.  Richardson,  26  Ida. 
37;   141  Pac.  74. 

In  awarding  damages  in  eminent  do- 
main proceedings,  no  speculation  is  to  be 
indulged  in  as  to  a  value  possible  for  the 
land  to  attain  by  being  put  to  some  use 
the  owner  has  in  view.  Rawson-Works 
Lumber  Co.  v.  Richardson,  26  Ida.  37;  141 
Pac.  74. 

Appeal 

An  appeal  in  a  condemnation  suit  does 
not  operate  to  stay  proceedings,  but  the 
constitution  invests  the  supreme  court 
with  discretionary  power  to  issue  writs, 
deemed  expedient  in  the  exercise  of  its 
jurisdiction,  and  that  court  may  issue  a 
writ  for  such  a  stay  accordingly.  Black- 
well  Lumber  Co.  v.  Empire  Mill  Co.,  28 
Ida.  556;   158  Pac.  792. 

Costs 

In  statutory  proceedings  for  the  con- 
demnation of  land  under  the  right  of  emi- 
nent domain,  the  party  seeking  the  con- 
demnation should  pay  the  costs  below; 
and,  if  he  is  the  appellant  on  appeal  of 
the  case,  those  also  of  the  appeal.  Raw- 
son-Works Lumber  Co.  v.  Richardson,  26 
Ida.  37;  141  Pac.  74. 

Title  or  rights  acquired 

Under  the  provisions  of  the  constitu- 
tion, contemplating  the  subjection  of  state 
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land  to  certain  public  uses,  the  title  in 
fee  does  not  pass  to  the  condemnor  under 
eminent  domain  or  other  proceedings  pro- 
vided by  the  legislature  for  the  subjection 
of  state  lands  to  public  uses.  Idaho-Iowa 
Lateral  &  Reservoir  Co.  v.  Fisher,  27  Ida. 
695;  151  Pac.  998. 

EQUITY 

Enforcing  delivery  of  water.  See  Waters 
and  Watercourses. 

Courts  of  equity  are  established  for  the 
administration  of  justice  in  those  peculiar 
cases  where  substantial  justice  can  not 
be  administered  under  the  express  rules 
of  law,  and  this  purpose  could  not  be  at- 
tained if,  in  determining  matters  before 
them,  such  courts  should  be  governed  by 
a  rigid  rule  that  recognizes  no  exception. 
Twin  Falls  County  v.  West,  25  Ida.  271; 
Ann.  Cas.  1916B,  185;   137  Pac.  171. 

Equity,  which  requires  that  he  who 
seeks  it  must  himself  practice  it,  will  not 
aid  a  suitor  to  appropriate  property  with- 
out paying  the  price.  Fales  v.  Weeter 
Lumber  Co.,  26  Ida.  367;  143  Pac.  526. 

Aside  from  the  statute  of  limitations, 
equity  withholds  its  aid  from  a  suitor 
who  has  slept  on  his  rights  and  offers  no 
excuse  for  his  laches;  but  this  rule  can 
not  be  invoked  by  one  who  holds  in  fraud 
of  the  suitor,  in  respect  to  the  subject- 
matter,  and  whose  rights  therefore  can 
not  have  suffered  through  the  delay. 
American  Min.  Co.  v.  Trask,  28  Ida.  642; 
156  Pac.  1137. 

In  an  equity  case,  the  verdict  of  a  jury 
upon  a  point  submitted  to  it  is  merely 
advisory.  Behrensmeyer  v.  Gwinn,  25  Ida. 
186;  136  Pac.  623. 

ESCHEAT 

Escheat  takes  place  only  in  cases  in 
which  no  heir  comes  forward  to  make  his 
claim  to  the  succession;  and  non-resi- 
dence or  alienage  is  no  bar  to  such  claim, 
provided  the  person  concerned  is  diligent 
in  asserting  his  right  after  having  due 
notice  of  it.  Connolly  v.  Probate  Court  for 
Kootenai  County,  25  Ida.  35;  136  Pac.  205. 

The  intent  of  the  escheat  statute  is  that 
if  there  are  no  heirs  entitled  to  succeed 
to  the  estate,  then  and  only  in  that  case, 
the  property  of  the  deceased  person 
escheats  to  the  state;  there  is  nothing 
in  the  language  of  the  statute  implying  a 


cutting  out  from  the  succession  the  heir 
next  in  line  to  the  non-resident  foreign 
heir  who  fails  to  make  application  to  suc- 
ceed. Connolly  v.  Probate  Court  for 
Kootenai  County,  25  Ida.  35;  136  Pac.  205. 

ESCROWS 

By  the  placing  of  a  deed  in  escrow,  the 
vendee  does  not  acquire  such  an  interest 
in  the  premises  as  to  necessitate  a  fore- 
closure suit  to  devest  him  of  it;  but  on 
the  failure  of  the  vendee  to  comply  with 
the  terms  of  the  escrow  agreement  the 
vendor  may  take  down  the  deed  and  ter- 
minate the  vendee's  interest.  Hall  v.  Yar- 
yan,  25  Ida.  470;  138  Pac.  339. 

If  mining  stock  is  placed  in  escrow,  to 
be  delivered  upon  payment  therefor,  and 
payment  is  made,  the  purchaser  may,  if 
delivery  is  refused,  enforce  it  by  action. 
First  Nat.  Bank  v.  Callahan  Min.  Co.,  28 
Ida.  627;  155  Pac.  673. 

Status  of  depositary;  duties  as  to  deliv- 
ery and  redelivery.  10  R.  C.  L.  633;  title, 
Escrow. 

ESTOPPEL 

Equitable  estoppel  or  estoppel   by  matter 
in   pais — in   general 

Estoppel  is  an  equitable  doctrine  to  be 
applied  in  a  court  of  conscience  for  the 
purpose  of  accomplishing  even-handed 
justice.  Twin  Falls  County  v.  West,  25 
Ida.  271;  Ann.  Cas.  1916B,  185;  137  Pac. 
171. 


persons  affected 


If  a  party  to  a  transaction,  by  his  con- 
duct, leaves  his  consent  to  be  inferred,  in 
a  connection  where  his  consent  is  essen- 
tial, and  thereby  leads  others  to  do  what, 
but  for  his  consenting,  they  would  not  do, 
he  can  not  afterwards,  to  the  prejudice 
of  these  others,  question  the  validity  of 
what  has  taken  place.  Exchange  State 
Bank  v.  Taber,  26  Ida.  723;  145  Pac.  1090. 

If,  on  the  arrival  of  a  husband  and  wife 
at  a  place  where  they  are  not  known,  the 
wife  lets  the  husband  buy  there,  with  her 
money,  a  meat  shop  and  business,  and 
continue  the  business  under  its  old  name, 
although  it  is  understood  between  the  two 
that  he  does  this  merely  as  her  agent; 
and  lets  him  draw  checks  against  her 
bank  account,  signing  her  name,  but  with 
initials  only  to  indicate  the  christened 
name,   which   initials   are   similar   to   his 
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own;  and  there  is  nothing  said  or  done 
by  either  to  apprise  the  public  of  the  hus- 
band's mere  agency  in  the  premises,  the 
wife  is  estopped  to  assert  that  the  prop- 
erty so  bought  is  her  individual  property 
and  not  liable  for  debts  contracted  by  the 
husband  in  running  the  business.  Boise 
Butcher  Co.  v.  Anixdale,  26  Ida.  483;  144 
Pac.  337. 

If  a  landowner,  within  an  irrigation  dis- 
trict, brings  suit  to  have  declared  void 
liens  and  encumbrances,  created  through 
his  failing  to  pay  assessments  made  by 
the  district,  to  meet  the  interest  on  its 
bonds,  he  is  estopped  to  question  therein 
the  validity  of  the  bonds;  if,  being  aware 
of  any  infirmities  they  have,  he  has  by 
silence  acquiesced  in  the  sale  of  them, 
and  in  the  expenditure  of  the  moneys  de- 
rived therefrom.  Page  v.  Oneida  Irr.  Dis- 
trict, 26  Ida.  108;  141  Pac.  238. 

Where  the  true  owner  of  property  al- 
lows the  ownership  and  control  to  appear 
to  be  in  another,  even  temporarily,  and 
innocent  persons  are  thereby  led  into 
giving  credit  to  this  other,  these  innocent 
persons  will  be  protected  and  the  true 
owner  is  estopped  to  set  up  his  claim  as 
against  them.  Chaney  v.  Gauld  Co.,  28 
Ida.  76;  152  Pac.  468. 

A  wife,  by  allowing  her  husband  to 
have  her  property  in  his  name  and  to 
include  it  in  his  statement  to  a  com- 
mercial agency,  is  estopped  to  claim  it 
subsequently  as  against  a  patron  of  the 
agency  who,  relying  on  the  statement,  has 
sold  goods  to  the  husband.  Chaney  v. 
Gauld  Co.,  28  Ida.  76;  152  Pac.  468. 


of  municipality 


A  canal  already  in  legal  operation  at 
the  time  a  municipality  is  established  on 
ground  traversed  by  it,  bears,  as  to  such 
municipality,  the  character  of  a  natural 
stream;  and,  if  the  municipality  is  after- 
wards responsible  for  a  change  in  the 
course  of  the  canal,  it  is  estopped  to 
claim  that  that  character  is  changed.  City 
of  Twin  Falls  v.  Harlan,  27  Ida.  769;  151 
Pac.  1191. 


pleading 


It  is  not  essential  in  all  cases  to  use  the 
word  "estoppel"  or  "estopped"  in  a  plead- 
ing, in  which  an  estoppel  is  relied  upon; 
it  is  sufficient  that  facts  are  clearly  al- 
leged, by  which  an  estoppel  may  be  estab- 


lished. Carstensen  &  Anson  Co.  v.  Wright, 
25  Ida.  492;  138  Pac.  830. 

Where  a  cause  of  action  rests  on  es- 
toppel, the  complaint  must  contain  the 
facts  that  go  to  make  it  out;  but  this 
rule  can  not  apply  where  the  necessity 
for  proving  the  estoppel  appears  only 
after  the  defendant  answers.  Powell- 
Sanders  Co.  v.  Carssow,  28  Ida.  201;  152 
Pac.   1067. 

EVIDENCE 

See  Electricity. 

Judicial  notice 

The  courts  take  judicial  notice  of  the 
abbreviations  used  generally  to  indicate 
meridian,  township,  and  range  in  descrip- 
tions of  land.  Empire  Mill  Co.  v.  District 
Court  etc.  for  Benewah  County,  27  Ida. 
383;  149  Pac.  499;  Empire  Mill  Co.  v. 
District  Court  for  Shoshone  County,  27 
Ida.  400;  149  Pac.  505. 

The  supreme  court,  in  passing  upon 
legislation,  takes  judicial  notice  of  the 
journals  of  the  state  senate  and  house  of 
representatives.  Peavy  v.  McCombs,  26 
Ida.  143;  140  Pac.  965. 

Admissibility 

In  an  action  for  damages  for  personal 
injuries,  where  the  complaint  makes  no 
claim  for  loss  of  time  or  employment  or 
for  consequent  inability  to  attend  to  busi- 
ness, it  is  not  error  to  admit  evidence  of 
the  effect  of  the  injuries,  in  that  after 
the  accident  the  plaintiff  endured  incon- 
venience and  pain  in  performing  his  work; 
since  it  tends  to  show  the  extent  of  the 
injuries  rather  than  any  suffering  of  finan- 
cial loss.  Graham  v.  Coeur  D'Alene  &  St. 
Joe  Transp.  Co.,  27  Ida.  454;  149  Pac.  509. 

Where,  in  a  case  against  a  physician 
for  malpractice,  an  expert  witness  is  on 
the  stand,  it  is  not  error  to  allow  counsel, 
in  cross-examining  this  witness,  to  con- 
sult and  read  from  a  standard  medical 
work  and  to  direct  the  attention  of  the 
witness  to  passages  in  the  book.  Osborn 
v.  Cary,  28  Ida.  89;   152  Pac.  473. 

Best  and   secondary   evidence 

Parol  evidence  is  admissible  to  prove 
the  happening  of  an  accident  and  that 
notice  thereof  was  given  to  the  insurance 
company,  where  the  question  is  as  to 
whether  such  notice  was  given  and  such 
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proof  was  furnished,  though  it  would  not 
be  admissible  to  prove  the  contents  of 
the  written  notice  of  accident  and  proof, 
if  any.  Rabb  v.  North  American  Ace.  Ins. 
Co.,  28  Ida.  321;   154  Pac.  493. 

In  a  suit  by  the  receiver  of  a  corpora- 
tion against  former  directors  to  recover 
money  alleged  to  have  been  paid,  as  a 
dividend,  out  of  the  capital  stock  instead 
of  the  surplus,  an  accountant  can  not  be 
produced  to  give  his  conclusions  from  an 
examination  of  the  books,  in  lieu  of  pro- 
ducing the  books  themselves,  on  no  better 
ground  than  that  these  have,  through 
carelessness,  been  misplaced  and  dis- 
persed so  as  not  to  be  accessible  for  pro- 
duction. Stolz  v.  Scott,  28  Ida.  417.;  154 
Pac.  982. 

Documentary  evidence — books  of  account 

A  book  of  account,  in  order  to  be  com- 
petent as  evidence,  must  be  identified  as 
such;  and  the  entries  therein  must  be 
sworn  to  as  correct  entries  by  either  the 
person  who  made  them,  or  some  other 
person  able  so  to  swear  from  his  own 
knowledge.  Stolz  v.  Scott,  28  Ida.  417; 
154  Pac.  982. 


minutes  of  meeting  of  commissioners 

If,  in  preparing  the  minutes  of  a  meet- 
ing of  a  board  of  county  commissioners, 
sitting  as  a  board  of  equalization,  the 
clerk  inadvertently  makes  it  appear  that 
the  meeting  was  that  of  a  board  of  county 
commissioners  merely,  the  minutes  may 
be  inquired  into  and  the  real  facts  ex- 
posed, in  a  subsequent  proceeding  against 
a  member  of  the  board.  Daugherty  v. 
Nagel,  28  Ida.  302;  154  Pac.  375.  See  27 
Ida.  511;  149  Pac.  729. 

Writings  as  evidence  in  general.  10 
R.  C.  L.  1086;   title,  Evidence. 

Weight  and  sufficiency 

In  civil  actions,  the  determination  of 
the  issues  should  be  controlled  by  the 
preponderance  or  weight  of  the  evidence. 
Newman  v.  Great  Shoshone  and  T.  F.  W. 
P.  Co.,  28  Ida.  764;    156  Pac.  111. 

The  question  of  preponderance  of  evi- 
dence is  not  to  be  determined  according 
to  the  majority  in  number  of  the  wit- 
nesses testifying  on  one  side  or  the  other. 
Tilden  v.  Hubbard,  25  Ida.  677;  138  Pac. 
1133. 

Where  a  woman  is  attempting  to  pro- 
tect property  from  the  creditors  of  her 


husband,  claiming  that,  though  standing 
in  her  husband's  name,  it  is  her  separate 
estate,  bought  with  money  loaned  her  by 
her  father,  her  proof  should  consist  of, 
not  her  statements  alone,  but  other  evi- 
dence, such  as  letters  from  her  father, 
checks,  or  drafts,  the  books  of  the  bank, 
etc.  Chaney  v.  Gauld  Co.,  28  Ida.  76;  152 
Pac.  468. 

EXCEPTIONS,   BILL  OF 

The  statute  assumes  thai  the  party  in- 
tending to  move  to  settle  a  bill  of  ex- 
ceptions, or  for  a  new  trial,  will  prosecute 
the  motion  with  due  diligence;  where- 
fore, even  in  a  case  in  which  the  trial 
court  has,  at  the  instance  of  such  party 
and  without  a  hearing,  issued  successive 
orders  for  extensions  of  time,  a  delay  for 
an  unreasonable  period  beyond  the  ten 
days  deprives  the  court  of  jurisdiction  to 
settle  the  bill.  Behrensmeyer  v.  Gwinn, 
25  Ida.  186;  136  Pac.  623. 

EXECUTION 

In  suits  where  property,  made  answer- 
able for  the  debts  of  a  man  in  whose  name 
it  stands,  is  levied  upon  but  is  claimed 
by  this  man's  wife  as  her  separate  estate, 
the  claim  should  be  established  only  by 
clear  and  convincing  evidence.  Chaney  v. 
Gauld  Co.,  28  Ida.  76;    152  Pac.  468. 

EXECUTORS    AND    ADMINISTRATORS 

Descent  of  community  property.  See 
Husband  and  Wife. 

Distribution  of  community  property. 
See  Husband  and  Wife. 

Appointment,  qualification,  and  tenure 

Any  person  legally  competent  may  be 
appointed  administrator  of  an  estate,  if 
no  one  falling  within  the  first  ten  subdi- 
visions of  section  5351,  Rev.  Codes,  shall 
have  applied  for  appointment.  McCor- 
mick  v.  Brownell,  25  Ida.  11;  136  Pac.  613. 

If,  within  a  reasonable  time  after  the 
death  of  an  intestate,  some  person  enti- 
tled to  be  appointed  as  administrator  does 
not  present  himself  for  appointment,  upon 
application,  letters  will  be  granted  to 
some  other  person.  Wright  v.  Merrill,  26 
Ida.  8;  140  Pac.  1101. 

A  person  entitled  to  administration,  as 
a  right  by  virtue  of  statute,  must  apply 
for  appointment  within  a  reasonable  time, 
in  order  that  he  may  not  lose  the  right. 
Wright  v.  Merrill,  26  Ida.  8;  140  Pac.  1101. 


FALSE   IMPRISONMENT 
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One  who  is  not  within  the  line  of  suc- 
cession, can  be  appointed  to  administer 
upon  the  estate  of  an  intestate  only  on 
application  of  the  person  entitled;  and, 
by  revoking  the  application,  this  person 
may  prevent  the  appointment,  if  not  ac- 
tually made  at  the  time.  McCormick  v. 
Brownell,  25  Ida.  11;  136  Pac.  613. 

If  a  person  entitled  to  administration, 
files  a  petition  for  the  appointment  of  an- 
other person,  not  entitled  otherwise  than 
by  virtue  of  such  a  petition,  a  withdrawal 
of  the  petition  before  the  court  acts  upon 
it  has  the  same  effect  as  if  no  petition 
had  been  made;  and  the  person  so  filing 
and  withdrawing  it  can  not  be  held  to 
have  renounced  his  own  right  to  have  the 
appointment.  McCormick  v.  Brownell,  25 
Ida.  11;  136  Pac.  613. 

Since  a  non-resident  is  by  statute  de- 
barred from  serving  as  an  administrator, 
a  person  is  not  entitled  to  the  office  sim- 
ply because  of  having  the  recommenda- 
tion of  one  who,  but  for  non-residence, 
would  himself  be  entitled.  Wright  v.  Mer- 
rill, 26  Ida.  8;  140  Pac.  1101. 

Purchase  by  executor  or  administrator 

A  deed  by  the  heir  to  the  wife  of  the 
administrator,  the  subject-matter  being 
part  of  the  estate  in  course  of  adminis- 
tration, is  voidable,  if  not  absolutely  void. 
In  re  Blackinton's  Estate;  Woodward  v. 
Utter,  —  Ida.  — ;  158  Pac.  492. 

Purchase  by  executor  or  administrator. 
11  R.  C.  L.  358;  title,  Executors  and  Ad- 
ministrators. 

Allowance  and  payment  of  claims 

In  the  matter  of  the  allowance  or  re- 
jection of  claims,  the  intent  of  the  stat- 
utes is  that  any  one  aggrieved  may,  on 
notice  of  the  hearing  of  the  petition  for  a 
final  settlement,  appear  in  the  probate 
court  and  file  exceptions,  or  make  objec- 
tions; otherwise  laches  may  be  imputed 
to  him.  Chandler  v.  Probate  Court  for 
Kootenai  County,  26  Ida.  173;  141  Pac. 
635. 

An  administrator  need  not  report  to  the 
probate  court  a  claim  that  he  has  re- 
jected; and  he  need  not  file  it.  Chandler 
v.  Probate  Court  for  Kootenai  County,  26 
Ida.  173;  141  Pac.  635. 

Distribution  of  estate 

If  distribution  of  an  estate  be  made  to 
the  heirs  of  an  heir,  the  latter  having  died 


before  final  decree  and  no  proceedings  in 
probate  having  been  taken  in  relation  to 
that  particular  death,  a  creditor  of  the 
deceased  heir  may  object,  but  not  a  person 
who  has  taken  a  conveyance  from  such 
heir  prematurely.  In  re  Blackinton's 
Estate;  Woodward  v.  Utter,  —  Ida.  — ; 
158  Pac.  492. 

Persons  who  obtain  conveyances  from 
heirs  before  the  estate  is  settled  are 
required  to  establish  their  rights  in  a 
court  of  equity,  if  the  conveyances  are 
questioned  in  the  probate  court.  In  re 
Blackinton's  Estate;  Woodward  v.  Utter, 
—  Ida.  — ;   158  Pac.  492. 

Time  to  sue  and  limitations 

The  statute  of  limitations  is  a  valid  de- 
fense by  an  administrator  to  a  suit  on  a 
rejected  claim,  when  such  suit  is  not 
begun  within  the  statutory  time  after  the 
rejection,  whether  express  or  implied; 
but  a  rejection  is  not  to  be  implied  when 
the  claim  is  held  open,  by  arrangement, 
to  enable  the  administrator  to  make  in- 
vestigation concerning  it.  Powell-Sanders 
Co.  v.  Carssow,  28  Ida.  201;  152  Pac. 
1067. 

Where,  in  the  section,  as  to  approval 
and  rejection  of  claims  against  the  estate 
of  a  decedent,  it  is  said  that  "if  the  execu- 
tor or  administrator,  or  the  judge,  refuse 
or  neglect  to  indorse"  the  allowance  or 
rejection  for  ten  days  it  is  equivalent  to 
a  rejection,  the  word  "refuse"  implies 
action  upon  a  demand  made,  and  "neg- 
lect" implies  simply  a  negligent  failure 
to  perform;  neither  word  can  apply  to  a 
case  where  a  necessary  extension  of  time 
for  considering  the  matter  is  agreed  upon 
by  the  parties,  or  a  promise  to  hold  the 
matter  open  must  necessarily  be  inferred 
from  the  facts  and  circumstances.  Powell- 
Sanders  Co.  v.  Carssow,  28  Ida.  201;  152 
Pac.  1067. 

Foreign  and  ancillary  administration 

If  a  resident  of  a  sister  state  happens 
to  own  a  piece  of  land  in  Idaho,  it  is  nec- 
essary, on  his  decease,  to  administer,  in 
Idaho,  on  his  estate  only  to  the  extent  of 
that  piece  of  land.  Chandler  v.  Probate 
Court  for  Kootenai  County,  26  Ida.  173; 
141  Pac.  635. 

FALSE    IMPRISONMENT 

A  sheriff  may  execute  process  and  le- 
gally justify  himself  in  an  action  for  false 
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imprisonment,  provided  the  process  is 
regular  on  its  face  and  comes  from  a  law- 
ful authority;  it  is  not  his  business  to 
examine  into  the  merits  of  the  case  and 
of  every  step  taken  by  the  officer  who 
issued  the  process  before  going  about  to 
serve  and  execute  the  latter.  Peterson  v. 
Merritt,  25  Ida.  324,  137  Pac.  526. 

FOREIGN    CORPORATIONS 
Laws  relative  to.    See  Corporations. 

FORGERY 

If  a  person  signs  an  affidavit  himself, 
or  causes  his  name  to  be  signed  to  it,  or 
approves  of  the  signing  of  his  name  to 
it,  after  this  has  been  done  by  somebody 
else,  and  swears  to  it  before  a  judicial 
officer,  there  is  no  forgery  involved.  State 
v.  Burtenshaw,  25  Ida.  607;  138  Pac.  1105. 

FORMER  JEOPARDY 

What  constitutes.   See  Criminal  Law. 

FRAUD 

If  a  person,  who  has  executed  a  deed 
under  duress,  or  undue  influence,  or 
through  the  grantee's  fraud,  dies  without 
seeking  his  remedy,  the  remedy  may  be 
pursued  by  his  heirs.  In  re  Blackinton's 
Estate;  Woodward  v.  Utter,  —  Ida.  — ; 
158  Pac.  492. 

FRAUDS,  STATUTE  OF 

Although  the  decisions  have,  in  most 
cases,  treated  the  provision,  Rev.  Codes, 
§  6009,  as  a  mere  rule  of  evidence,  it  is 
a  substantive  law,  controlling  contracts 
that  affect  personal  property  and  com- 
mercial transactions;  so  that  the  validity 
of  an  agreement  for  a  sale  in  the  future 
depends  upon  its  being  in  writing  and 
signed  by  both  the  seller  and  the  buyer. 
Kerr  v.  Finch,  25  Ida.  32;  135  Pac.  1165; 
Kerr  v.  Graham,  25  Ida.  34;  135  Pac.  1165. 

If  a  license  is  given  orally  by  a  land- 
owner for  the  construction  across  his 
land  of  a  ditch,  no  consideration  passing 
to  him  and  he  receiving  no  benefit  by  the 
transaction,  the  license  may  be  revoked. 
McReynolds  v.  Harrigfeld,  26  Ida.  26; 
140  Pac.  1096. 

Where  a  man,  having  the  care  and  man- 
agement of  a  stallion,  fears  lest  his  em- 
ployer will  not  pay  him,  but  continues  in 
the  employment  under  the  oral  assurance, 
by  a  third  person,  that  he  will  see  him 
paid,  this  third  person  does  not  become 


liable  for  the  compensation.     Hellebrant 
v.  Kent,  —  Ida.  — ;  157  Pac.  780. 

A  grossly  indefinite  memorandum  of  an 
agreement  for  the  sale  of  land  will  not 
take  such  agreement  out  of  the  statute 
of  frauds.  Wolf  v.  Eagleson;  Youmans  v. 
Eagleson,  —  Ida.  — ;   157  Pac.  1122. 

FRAUDULENT  CONVEYANCES 

Constitutionality  of  the  bulk-sales  law. 
See  Sales. 

By  corporations.    See  Corporations. 

A  debtor  is  not  restrained  from  making 
a  preference,  by  paying  or  securing  some 
one  creditor  in  the  due  course  of  busi- 
ness, provided  there  is  no  fraud  or  collu- 
sion between  them  for  the  purpose  of 
hindering,  delaying,  or  defrauding  other 
creditors.  Capital  Lumber  Co.  v.  Saund- 
ers, 26  Ida.  408;  143  Pac.  1178;  Idaho 
Hardware  &  Plumbing  Co.  v.  Saunders,  26 
Ida.  424;  143  Pac.  1183. 

The  object  of  the  bulk-sales  law  is  to 
prevent  a  retail  merchant  from  disposing 
of  his  stock  of  goods  without  notice  to  his 
creditors,  and  with  intent  to  defraud  and 
delay  them.  Boise  Ass'n  of  Credit  Men 
v.  Ellis,  26  Ida.  438;  L,  R.  A.  1915E,  917; 
144  Pac.  6. 

A  manufacturer,  whose  product  a  dealer 
has  for  sale,  can  not  avail  himself  of  sec- 
tion 3170,  Rev.  Codes,  in  case  of  the  deal- 
er's insolvency,  as  against  a  bona  fide 
purchaser  from  the  dealer  who,  for  his 
convenience,  has  left  the  purchased  ar- 
ticle temporarily  with  the  dealer,  plainly 
marked  with  his  own  name.  Trousdale  v. 
Winona  Wagon  Co.,  25  Ida.  130;  137  Pac. 
372. 

GOOD  WILL 

In  selling  the  good  will  of  a  physician's 
business,  the  subject-matter  is  the  custom 
attracted  by  it  and  the  benefit  and  advan- 
tage it  has  from  constant  and  habitual 
customers;  its  importance  is  based  on  the 
mere  probability  that  old  customers  will 
continue  to  come  to  the  place,  and  the 
vendor  can  not  therefore  be  charged  with 
a  warranty.  Harshbarger  v.  Eby,  28  Ida. 
753;  156  Pac.  619. 

Sale  or  other  transfer  of  good  will.  12 
R.  C.  L.  976;  title,  Good  Will. 

GUARANTY 

Where  an  indebtedness  exists  for  goods 
sold,  and  payment  has  been  guaranteed, 
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the  guarantor  is  not  released  by  an  at- 
tempted adjustment  involving  a  transfer 
of  the  goods  by  the  debtor  to  a  new  party, 
who  was  to  assume  the  debt;  if  such 
guarantor  was  consulted  at  the  time  and 
the  attempt  failed  through  his  receding 
from  his  consent,  once  given,  to  continue 
the  guaranty  after  the  transfer.  McCon- 
non  &  Co.  v.  Hodge,  26  Ida.  376;  143  Pac. 
522. 

Where,  in  an  action  by  a  wholesaler 
against  a  retailer  for  the  price  of  goods 
sold,  the  answer  sets  up  a  counterclaim 
for  a  balance  due  on  an  alleged  settle- 
ment by  the  parties,  judgment  for  the  de- 
fendant should  be  reversed  on  appeal, 
where  the  record  contains  letters  of  the 
defendant  to  the  plaintiff,  dated  after  the 
time  alleged  as  that  of  the  settlement, 
which  letters  make  no  reference  to  the 
latter  but  all  speak  of  the  debt  as  still 
outstanding  and  of  efforts  defendant  is 
making  to  sell  goods  so  as  to  provide 
means  for  paying  it  off.  McConnon  &  Co. 
v.  Hodge,  26  Ida.  376;  143  Pac.  522. 

GUARDIAN    AND    WARD 

The  omission  to  appoint  a  guardian  ad 
litem  of  an  infant  plaintiff,  before  the 
bringing  of  the  action,  is  not  a  jurisdic- 
tional defect,  but  only  an  irregularity; 
and,  if  the  guardian  is  appointed  nunc 
pro  tunc  later,  when  on  motion  for  a  new 
trial  the  omission  is  first  called  to  the 
court's  notice,  it  is  sufficient,  provided, 
the  guardian  so  appointed  comes  into 
court  and  accepts  the  judgment.  Trask 
v.  Boise  King  Placers  Co.,  26  Ida.  290; 
142  Pac.  1073. 

HEALTH 

Section  1084,  Rev.  Codes,  fixing  at  $1800, 
the  annual  salary  of  the  secretary  of  the 
state  board  of  health,  and  the  law  of  1911, 
fixing  at  $600,  the  salary  of  the  registrar 
of  vital  statistics,  joined  to  the  other  of- 
fice by  that  law,  were  suspended  for  two 
years  by  the  law  of  1913  appropriating 
$3600  as  the  entire  salary  of  the  incum- 
bent of  the  double  office  for  those  two 
years.  Falk  v.  Huston,  25  Ida.  26;  135 
Pac.  745. 

HIGHWAYS 

Control    of,   by   county    commissioners. 
See  Counties. 


Establishment,  alteration,  and  discontinu- 
ance 

Under  the  new  section  887a,  Rev.  Codes, 
enacted  in  1911  and  providing  that,  in 
case  the  construction,  etc.,  of  a  highway, 
not  within  a  highway  district,  would  be, 
nevertheless,  a  benefit  to  the  district,  the 
latter  and  the  board  of  county  commis- 
sioners may  contract  with  each  other  for 
a  division  and  apportionment  of  the  cost. 
Baker  v.  Gooding  County,  25  Ida.  506; 
138  Pac.  342. 

If  an  owner  of  land  fences  it  so  as  to 
leave  outside  of  the  inclosure  a  strip, 
which  is  allowed  thereafter  to  be  traveled 
upon  generally  for  more  than  five  years, 
the  public  has  title  by  prescription  to  the 
strip  as  a  highway.  State  v.  Berg,  28  Ida. 
724;  155  Pac.  968. 

Establishment  of  highway  by  user.  13 
R.  C.  L.  33;   title,   Highways. 

Appeal 

Under  the  provisions  of  the  statute  on 
the  subject,  an  appeal  may  be  taken  to 
the  district  court  from  any  act,  order,  or 
proceeding  of  the  board  of  county  com- 
missioners; hence  an  appeal  lies  to  the 
district  court  from  a  decision  of  the 
board  of  county  commissioners  upon  ap- 
peal from  the  board  of  good  roads  com- 
missioners. Feltham  v.  Board  of  Com- 
missioners, 28  Ida.  269;   153  Pac.  562. 

Under  the  act  of  1909,  amending  the 
code  section  relating  to  the  organization 
of  good  roads  districts,  the  determina- 
tions of  the  good  roads  commissioners, 
upon  petitions  for  laying  out  and  opening 
public  roads  within  their  districts,  are 
subject  to  appeal  to  the  board  of  county 
commissioners;  but  the  latter  board  has 
jurisdiction  of  such  an  appeal  only  when 
the  appeal  is  taken  in  the  same  manner 
in  which  appeals  are  taken  from  the 
board  of  county  commissioners  to  the 
district  court.  Feltham  v.  Board  of  Com- 
missioners, 28  Ida.  269;   153  Pac.  562. 

Highway  districts  and  officers 

Where  a  proposal  for  the  organization 
of  a  highway  is  to  be  voted  upon,  it  is 
the  duty  of  the  clerk  of  the  board  of 
county  commissioners  to  publish  the  no- 
tice of  election;  but  the  clerk's  failure 
properly  to  perform  that  duty  can  not 
defeat  the  right  of  the  petitioners  to 
have    the    election    held,    nor    affect    the 
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priority  of  that  right.    Huggins  v.  Link, 
28  Ida.  185;  152  Pac.  1052. 

Where  conflicting  petitions  are  filed  for 
the  organization  of  highway  districts  in- 
volving, in  part,  the  same  territory,  the 
proposal  contained  in  the  petition,  in 
proper  form,  first  filed,  must  first  be  sub- 
mitted to  an  election.  Huggins  v.  Link, 
28  Ida.  185;  152  Pac.  1052. 

The  words  "contiguous  territory,"  used 
in  the  act  of  1913,  as  to  the  organization 
of  highway  districts,  refer  to  lands, 
whether  publicly  or  privately  owned,  sit- 
uated within  the  outside  limits  of  a  pro- 
posed highway  district;  hence,  there  can 
be  no  valid  organization  of  a  district  com- 
posed of  two  or  more  tracts  between 
which  there  intervenes  territory  not  in- 
cluded in  the  proposition.  Huggins  v. 
Link,  28  Ida.  185;  152  Pac.  1052. 

Taxes,   assessments,   and    work    on    high- 
ways 

The  purpose  of  enacting  chapter  6  of 
the  Revised  Codes,  entitled  "Good  Roads 
Districts,"  and  the  subsequent  acts 
amending  it,  was  to  create  such  districts 
and  to  provide  means  for  raising  money, 
by  a  general  levy,  from  the  persons  resi- 
dent within  the  boundaries  of  a  good 
roads  district,  to  be  expended  for  the 
construction,  improvement,  and  repair  of 
the  highways  within  that  district,  includ- 
ing bridges.  Good  Roads  Dist.  No.  2  v. 
Washington  County,  27  Ida.  732;  152  Pac. 
183. 

Bridges  are,  by  statute,  included  in 
and  made  a  part  of  roads  and  highways, 
and  it  has  been  the  legislative  intention 
that  the  75  per  cent  of  the  general  tax 
levy  for  road  purposes  is  to  be  applied  to 
bridge  purposes,  as  well  as  to  road  pur- 
poses, strictly  speaking.  Good  Roads  Dist. 
No.  2  v.  Washington,  27  Ida.  732;  152  Pac. 
183. 

Of  the  moneys  raised  under  a  general 
levy  within  a  good  roads  district,  25  per 
cent  should  be  expended  by  the  county 
commissioners,  under  the  general  law 
governing  the  expenditures  of  money 
raised  for  road  and  bridge  purposes 
within  the  county.  Good  Roads  Dist.  No. 
2  v.  Washington  County,  27  Ida.  732;  152 
Pac.  183. 

Road  districts  are  entitled,  under  the 
legislative  intention,  to  receive  75  per 
cent  of  the  moneys  paid  in  by  reason  of 
a  general   levy  to  be   used   for   the   pur- 


pose of  improving,   extending,   construct- 
ing,   and    repairing    roads    and    bridges 
within  good  roads  districts.    Good  Roads 
Dist.  No.  2  v.  Washington  County,  27  Ida. 
732;   152  Pac.  183. 

Regulation  and  use  for  travel 

If,  at  the  request  of  the  owner  of  a 
tract  of  land  and  for  his  convenience,  the 
route  of  a  public  highway  across  the  tract 
is  allowed  to  be  changed,  on  condition 
that  such  owner  make  the  new  road  as 
passable  and  suitable  as  the  old  for  high- 
way purposes,  the  public  may  travel  the 
old  road  until  the  condition  is  fulfilled. 
Rasmussen  v.  Silk,  26  Ida.  341;  143  Pac. 
525. 

HOMICIDE 

If,  in  the  information  against  a  person 
held  for  involuntary  manslaughter,  the 
facts  as  set  forth  clearly  make  out  that 
offense,  although  the  word  "involuntary" 
is  omitted,  the  omission  is  not  fatal.  State 
v.  Mickey,  27  Ida.  626;   150  Pac.  39. 

Proof  of  malice  aforethought  is  indis- 
pensable to  conviction  of  murder  in  the 
second  degree.  State  v.  Buster,  28  Ida. 
110;   152  Pac.  196. 

In  trials  for  homicide,  evidence  of 
threats,  made  by  the  defendant  before 
the  killing,  may  be  received  as  proof  of 
malice,  and  it  is  for  the  jury  to  judge  of 
its  weight;  but  the  admission  of  such 
evidence  depends  upon  the  acts  of  the 
defendant  succeeding  the  threats  made, 
and  the  jury  must,  to  convict,  be  satisfied 
that  these  threats  were  directed  against 
the  deceased.  State  v.  Buster,  28  Ida.  110; 
152  Pac.  196. 

In  a  trial  for  homicide,  evidence  of 
vague  threats  by  the  defendant,  made 
before  the  killing,  should  not  be  admit- 
ted, when  these,  as  made,  did  not  ex- 
pressly refer  to  the  deceased  and  might 
equally  have  been  intended  to  be  against 
another  person  and  in  connection  with 
another  offense.  State  v.  Buster,  28  Ida. 
110;   152  Pac.  196. 

A  dying  declaration  is  not  admissible  if 
therein  it  appears  that  the  declarant  enter- 
tained any  doubt  as  to  impending  death 
at  the  time  of  making  it.  State  v.  Fong 
Loon,  —  Ida.  — ;  158  Pac.  233. 

HORTICULTURE 

See  Agriculture. 
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Dealing  between 

A  husband  who,  in  good  faith,  borrows 
money  from  his  wife,  may  pay  this  back 
again,  as  he  might  in  the  case  of  any 
other  creditor,  without  having  fraud  im- 
puted to  him.  Wilkerson  v.  Aven,  26  Ida. 
559;  144  Pac.  1105;  Aven  v.  Caldwell 
Commercial  Bank,  26  Ida.  566;  144  Pac. 
1108. 

Wife's  separate  estate 

In  the  case  of  personal  property,  ap- 
parently that  of  the  husband,  the  claim  of 
the  wife  that  it  was  purchased  with  her 
money  should  be  scrutinized,  where  the 
property  has  been  levied  upon  in  satis- 
faction of  a  judgment  against  the  hus- 
band recovered  by  a  bona  fide  creditor. 
McDonnell  v.  Jones,  25  Ida.  551;  138  Pac. 
1123. 

In  the  absence  of  fraud  or  deception  on 
the  part  of  husband  or  wife,  whereby  his 
creditors  have  been  induced  to  become 
such  in  reliance  upon  the  liability,  for  his 
debts,  of  a  savings  deposit  of  hers  and 
property  standing  in  her  name,  this  sav- 
ings deposit  and  property,  if  in  fact  hers, 
can  not  be  subjected  by  such  creditors  to 
the  payment  of  a  judgment  recovered 
against  him.  Wilkerson  v.  Aven,  26  Ida. 
559;  144  Pac.  1105;  Aven  v.  Caldwell 
Commercial  Bank,  26  Ida.  566;  144  Pac. 
1108. 

If  land  has  been  purchased  with  the 
wife's  own  money,  and  contains  improve- 
ments upon  which  her  money  has  been 
expended,  it  may  properly  be  claimed  by 
her  as  separate  property,  even  if  those 
improvements  consist,  among  others,  of 
a  house  moved  on  to  the  land  by  her  hus- 
band from  land  of  his  own;  provided,  in 
so  moving  the  house,  he  intended  to  make 
it  hers,  and,  at  the  time  of  so  moving  it, 
had  no  debts.  Bank  of  Orofino  v.  Well- 
man,  26  Ida.  425;  143  Pac.  1169. 

All  property  of  the  wife,  owned  by  her 
before  marriage,  and  that  acquired  by 
gift,  bequest,  or  descent  afterward,  or 
acquired  by  her  afterward  with  the  pro- 
ceeds of  her  separate  property,  is  her 
sole  and  separate  estate.  Chaney  v. 
Gauld  Co.,  28  Ida.  76;  152  Pac.  468. 

Actions 

In  a  suit  by  a  married  woman,  to  enjoin 
the   sheriff   from   selling  property   levied 


upon  to  satisfy  a  judgment  against  her 
husband,  she  claiming  the  same  to  be  her 
separate  estate,  the  plaintiff  must  prevail 
where  the  evidence  shows  that  the  prop- 
erty is  the  separate  property  of  the  wife. 
Baldwin  v.  McFarland,  26  Ida.  85;  141 
Pac.  76. 

A  married  woman  who  testifies  for  her 
husband  in  a  suit  against  him  to  foreclose 
a  mechanic's  lien,  and  who  suffers  judg- 
ment to  be  taken  without  asserting  com- 
munity rights  in  the  property  affected, 
can  not,  after  the  denial  of  a  motion  by 
her  to  vacate  the  judgment,  on  the 
ground  that  such  property  is  community 
property,  bring  a  suit  for  the  same  pur- 
pose and  on  the  same  ground,  alleging 
that  she  was  not  made  a  party  in  the 
former  suit,  or  served  with  process.  Fales 
v.  Weeter  Lumber  Co.,  26  Ida.  367;  143 
Pac.  526. 

Community  property — in  general 

Property  bought,  during  the  existence 
of  the  marriage  relation,  with  money  bor- 
rowed by  either  the  husband  or  the  wife, 
becomes  community  property.  Chaney  v. 
Gauld  Co.,  28  Ida.  76;  152  Pac.  468. 

Prior  to  the  acts  of  1913  and  1915, 
amending  the  law  in  that  connection,  it 
was  not  necessary  for  the  wife  to  join 
with  the  husband  in  the  conveyance  of 
community  property,  unless  the  property 
had  been  impressed  with  a  declaration  of 
homestead,  or  was  at  the  time  of  the 
transfer,  community  property,  occupied 
or  used  by  the  husband  and  wife  as  a 
residence.  Wits-Keets-Poo  v.  Rowton,  28 
Ida.  193;  152  Pac.  1064. 


descent  of 


The  statutory  provision,  relating  to  the 
descent  of  community  property,  must  be 
read  in  connection  with  other  sections 
relating  to  descent,  one  of  which  provides 
for  ancillary  administration  where  the 
property  is  part  of  the  estate  of  a  person 
dying  a  non-resident;  the  general  rule 
prevails  here  that  the  succession  to,  and 
disposition  of,  and  distribution  of,  per- 
sonal property  is  controlled  by  the  law  of 
the  domicile  of  the  owner,  or  intestate, 
at  the  time  of  his  death,  without  regard 
to  where  the  property  is  located  or  where 
the  owner  died.  Vansickle  v.  Hazeltine, 
—  Ida.  — ;   158  Pac.  326. 
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distribution  of 


The  distribution  of  community  property, 
of  a  decedent's  estate,  in  accordance  with 
the  laws  of  another  state,  does  not  con- 
travene the  public  policy  of  this  state. 
Vansickle  v.  Hazeltine,  —  Ida.  — ;  158 
Pac.  326. 

Distribution  of  non-resident's  estate. 
Kerr's  Cyc.  Code  Civ.   Proc,  §  1667. 

Distribution  to  non-residents.  2  Church's 
New  Probate   Law  and   Practice,  p.  1363. 

ILLEGAL   FEES 

Collection  of,  by  officers.    See  Officers. 

IMPEACHMENT 

Of  witnesses.   See  Witnesses. 


INCEST 


Information 


If,  in  the  prosecution  of  a  man  accused 
of  the  crime  of  incest,  the  information 
charges  that  the  defendant  incestuously 
committed  adultery  with  his  daughter, 
such  information  is  not  bad  as  containing 
a  conclusion  of  law,  since  the  statute  has 
defined  adultery  to  be  sexual  intercourse 
between  a  married  man  and  a  woman  not 
the  man's  wife.  State  v.  Andrus,  29  Ida. 
1;  156  Pac.  421. 

If  a  man  accused  of  having  committed 
incest  with  his  daughter  is  charged  in 
the  information  with  having  "incestuously 
committed  adultery  with"  this  daughter, 
the  information  is  amply  intelligible  to 
inform  the  defendant,  so  that  he  is  not 
misled  or  left  in  doubt  as  to  what  it 
means.  State  v.  Andrus,  29  Ida.  1;  156 
Pac.  421. 

Evidence 

A  woman,  in  a  prosecution  for  incest,  is 
not  competent  to  testify  that  a  drug  given 
to  her  by  a  man  produced  a  miscarriage; 
an  expert  only  is  competent  to  testify  as 
to  what  result  would  follow  the  taking  of 
a  drug.  State  v.  Andrus,  29  Ida.  1;  156 
Pac.  421. 

A  woman's  testimony,  in  a  prosecution 
for  incest,  as  to  who  caused  her  preg- 
nancy is  not  admissible,  where  she  con- 
fesses that  she  was  having  illicit  relations 
with    more    than    one    man    during    the 


period.     State  v.  Andrus,  29  Ida.   1;    156 
Pac.  421. 

A  statement  by  the  prosecuting  witness 
to  another  person,  made  in  the  absence  of 
the  defendant,  that  the  latter  had  been 
"molesting  and  bothering"  her  is  not 
admissible,  in  a  trial  for  incest,  as  part 
of  the  state's  evidence  in  chief.  State 
v.  Andrus,  29  Ida.  1;   156  Pac.  421. 

corroboration  of  testimony  of  female 

A  conviction  of  the  crime  of  incest  can 
not  be  had  on  the  uncorroborated  testi- 
mony of  the  person  with  whom  the  act 
is  alleged  to  have  been  committed.  State 
v.  Clark,  2?  Ida.  48;  146  Pac.  1107. 

In  the  prosecution  of  a  man  for  incest 
with  his  daughter,  where  the  prosecutrix 
is  contradictory  in  her  testimony  and  her 
reputation  for  truth,  honesty  and  integrity 
is  bad,  and  she  is  shown  to  lack  chastity 
and  to  have  resented  her  father's  restraint 
upon  her  in  that  connection,  the  corrobo- 
rated evidence  of  the  defendant  denying 
the  charge,  and  the  testimony  of  his 
neighbors  as  to  his  good  reputation  in  the 
community,  should  outweigh  the  uncor- 
roborated evidence  of  the  prosecutrix. 
State  v.  Andrus,  29  Ida.  1;  156  Pac.  421. 

"Corroboration,"  in  a  prosecution  for 
incest,  means  evidence  other  than  that  of 
the  prosecutrix  which,  in  itself  and  with- 
out the  aid  of  her  testimony,  tends  to  con- 
nect the  accused  with  the  commission  of 
the  offense.  State  v.  Andrus,  29  Ida.  1; 
156  Pac.  421. 

INDEBTEDNESS 

Of  counties.    See  Counties. 

Of  cities.    See  Municipal  Corporations. 

INDIANS 

A  right  of  way  granted  by  the  United 
States  to  a  railroad  company  through  In- 
dian country  in  a  territory,  the  govern- 
ment having  made  a  valid  and  satisfac- 
tory agreement  with  the  Indians  in  that 
connection,  comes  under  the  jurisdiction 
of  state  courts  upon  the  taking  on  of 
statehood  by  the  territory.  State  v.  Til- 
den,  27  Ida.  262;   147  Pac.  1056. 

INDICTMENT  AND    INFORMATION 

See  Criminal  Law;  in  particular  crimes 
see  specific  heads. 


INFANTS— INJUNCTION 
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Information  as  affected  by  action  or  non- 
action  of  grand  jury 

It  has  been  the  legislative  intent  to 
make  informations  of  equal  dignity  with 
indictments,  subject  only  to  the  constitu- 
tional limitations  to  the  effect  that  a 
defendant  may  be  accused  by  information 
only  after  commitment  by  a  magistrate, 
and  that  a  person  can  not  be  held  on  an 
information  filed  after  a  grand  jury  has 
ignored  the  charge.  Ex  parte  Winn,  28 
Ida.  461;  154  Pac.  497. 

After  a  person  has  been  held  to  answer 
on  an  information,  the  fact  that  a  grand 
jury  has  convened  in  the  meantime,  with- 
out taking  action  on  the  case,  does  not 
render  the  information  nugatory.  Ex  parte 
Winn,  28  Ida.  461;   154  Pac.  497. 

Formal  requisites 

It  is  not  error  to  allow  the  prosecuting 
attorney  to  indorse  the  names  of  wit- 
nesses on  the  information  after  the  filing 
of  it  and  before  going  to  trial.  State  v. 
Smith,  25  Ida.  541;  138  Pac.  1107. 

If  a  person,  being  a  county  commis- 
sioner, is  charged  under  the  statute  of 
1911,  forbidding  such  an  officer  to  be  in- 
terested in  any  contract  awarded  by  the 
board  of  commissioners,  or  in  the  bene- 
fits to  be  derived  therefrom,  the  indict- 
ment must  set  forth  that  he  was  so  in- 
terested at  the  time  the  contract  was 
awarded  or  prior  thereto.  Ex  parte  How- 
ell, 27  Ida.  590;  150  Pac.  19. 

Requisites  and  sufficiency  of  accusation 

The  indictment  or  information  must  be 
direct  and  certain  as  to  the  offense 
charged,  that  is,  as  to  the  particular 
name,  character,  or  grade  of  crime;  and 
also  as  to  the  "act  or  omission"  which, 
it  is  alleged,  constitutes  the  crime.  State 
v.  Smith,  25  Ida.  541;  138  Pac.  1107. 

Criminal  pleadings  must  be  construed 
with  the  same  liberality  which  is  allowed 
in  civil  cases,  and,  if  the  substantial  facts 
necessary  to  constitute  the  crime  charged 
appear  in  the  indictment  or  information, 
it  will  be  held  sufficient.  State  v.  Smith, 
25  Ida.  541;  138  Pac.  1107. 

When  penalties  are  directed  against  a 
particular  class,  a  description  of  the  class, 
and  of  the  defendant  as  coming  therein, 
are  essential  elements  of  the  crime  and 
must  be  charged  and  proved.  Ex  parte 
Huston,  27  Ida.  231;  147  Pac.  1064. 


Defects  or  ambiguity 

In  order  to  avail  himself  of  a  defect  or 
ambiguity  in  an  indictment  or  informa- 
tion, the  defendant  must  show  that  he 
was  prejudiced  by  such  defect  or  am- 
biguity. State  v.  Janks,  26  Ida.  567;  144 
Pac.  779. 

INFANTS 

Under  section  21  of  article  5  of  the 
constitution,  probate  courts  have  concur- 
rent jurisdiction  with  justices  of  the  peace 
in  criminal  cases,  and,  by  section  3854, 
Rev.  Codes,  justices  have  jurisdiction  of 
all  misdemeanors  punishable  by  fine  not 
exceeding  $300  or  imprisonment  in  the 
county  jail  not  exceeding  six  months,  or 
by  both  fine  and  imprisonment;  the  of- 
fense of  contributing  to  the  delinquency 
of  a  minor  is  clearly  within  the  jurisdic- 
tion of  justices  of  the  peace  and  of  pro- 
bate courts.  State  v.  Drury,  25  Ida.  787; 
139  Pac.  1129. 

The  attorney  appointed  by  the  probate 
court,  as  guardian  ad  litem  for  an  infant 
party  to  proceedings  pending  in  that 
court,  is  compensated  for  his  services  by 
a  fee  fixed  by  the  court  alone,  a  jury 
having  no  part  in  the  matter.  Fraser  v. 
Davis,  —  Ida.  — ;  158  Pac.  233.  Former 
opinion,  —  Ida.  — ;  156  Pac.  913. 

INHERITANCE   TAXES 

Nature  of.     See  Taxation. 

INJUNCTION 

In  general 

An  injunction  can  not  be  granted  simply 
to  allay  fears  and  apprehensions  as  to 
what  may  occur  in  the  future;  the  plain- 
tiff must  show  that  the  acts  against  which 
he  asks  protection  are  not  only  threat- 
ened, but  will  in  all  probability  be  com- 
mitted to  his  permanent  injury.  Bower 
v.  Moorman,  27  Ida.  162;  147  Pac.  496. 

Though  a  restraining  order  is  some- 
what more  drastic  than  the  absolute 
needs  of  the  situation  would  seem  to  re- 
quire, yet  if,  in  making  it  so,  the  court 
was  moved  by  the  defendant's  proven 
bad  conduct  and  unreliability,  the  court 
should  not  be  made  to  dismiss  or  even  to 
modify  the  order.  State  v.  Kasiska,  27 
Ida.  548;  150  Pac.  17. 

An  injunction,  to  restrain  interference 
with  a  pipe  line  and  water  right,  sustained 
as  being  supported  by  the  evidence  upon 
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which  the  trial  court  determined  the 
issues.  Jones  v.  Miller,  —  Ida.  — ;  158 
Pac.  499. 

Action  on   bond — in  general 

One  who  has  by  fraud  obtained  a  judg- 
ment, against  the  collection  of  which  an 
injunction  has  been  sued  out,  can  not  re- 
cover damages  on  the  injunction  bond, 
even  though  the  injunction  has  been  dis- 
missed and  the  writ  quashed.  Guthrie  v. 
Biethan,  25  Ida.  706;  139  Pac.  718. 

recovery  of  counsel  fees 


In  order  that  counsel  fees  may  be  recov- 
ered in  an  action  on  an  injunction  bond, 
the  injunction  must  have  been  not  merely 
ancillary  to  tne  original  action  but  the 
essential  matter  sought  thereby;  or  else 
the  fees  must  have  been  for  services 
directed  only  to  dissolving  the  injunction. 
Ferrell  v.  Coeur  D'Alene  &  St.  J.  Transp. 
Co.,  —  Ida.  — ;  157  Pac.  946. 

In  an  action  on  an  injunction  bond,  for 
the  recovery  of  counsel  fees,  where  the 
injunction  w^as  merely  temporary  and 
ancillary  to  the  main  cause,  the  damages 
assessed  must  be  confined  to  fees  paid 
only  in  securing  the  dissolution  of  the 
temporary  injunction.  Ferrell  v.  Coeur 
D'Alene  &  St.  J.  Transp.  Co.,  —  Ida.  — ; 
157  Pac.  946. 

In  an  action  on  an  injunction  bond  to 
recover  counsel  fees,  on  the  ground  that 
the  writ  was  unlawfully  issued,  recovery 
may  be  had  only  for  services  rendered, 
either  in  the  trial  court  or  on  appeal,  in 
procuring  a  dissolution  moved  for;  there 
can  be  no  recovery  for  services  rendered 
in  the  main  cause,  if  the  injunction 
was  merely  ancillary.  Ferrell  v.  Coeur 
D'Alene  &  St.  J.  Transp.  Co.,  —  Ida.  — ; 
157  Pac.  946. 

In  an  action  on  an  injunction  bond  for 
the  recovery  of  counsel  fees,  a  complaint 
that  alleges  damages,  arising  from  the 
unlawful  issuance  of  the  writ,  from  the 
date  of  filing  the  complaint  in  the  original 
action  down  to  that  of  filing  the  remittitur 
on  appeal,  is  demurrable  for  ambiguity. 
Ferrell  v.  Coeur  D'Alene  &  St.  J.  Transp. 
Co.,  —  Ida.  — ;  157  Pac.  946. 

In  an  action  on  an  injunction  bond,  to 
recover  counsel  fees,  testimony  of  outside 
attorneys  can  not  be  received  to  show 
what  would  be  a  lawyer's  reasonable  com- 
pensation for  services,  such  as  were  ren- 


dered by  counsel  for  the  defendant  in  the 
original  action  in  all  its  features.  Ferrell 
v.  Coeur  D'Alene  &  St.  J.  Transp.  Co.,  — 
Ida.  — ;  157  Pac.  946. 

INSOLVENCY 

See  Assignment  for  Creditors;  Bank- 
ruptcy. 

INSTRUCTIONS 

To  jury,  in  general.    See  Trial. 

INSURANCE 

In  general 

An  insured  person  sufficiently  complies 
with  the  requirements  of  the  "watchman 
clause"  of  his  policy  if  he  selects  two 
competent  men  and  instructs  them  to 
watch  the  property  carefully  and  guard 
it  against  fire,  both  by  day  and  by  night, 
where  the  other  employment  of  the  men 
selected  is  not  of  such  a  nature  as  to  in- 
terfere with  the  full  discharge  of  the  du- 
ties thus  intrusted  to  them.  Theriault  v. 
California  Ins.  Co.,  27  Ida.  476;  149  Pac. 
719;  Theriault  v.  Springfield  F.  &  M.  Ins. 
Co.,  27  Ida.  485;   149  Pac.  722. 

An  accident  insurance  company  can  not 
enforce  a  condition  in  its  policy  to  the 
effect  that  no  action  for  benefits  shall  be 
commenced  before  three,  nor  after  six 
months  from  the  time  set  by  such  policy 
for  the  furnishing  of  affirmative  proof  to 
the  company.  Douville  v.  Pacific  Coast 
Casualty  Co.,  25  Ida.  396;  138  Pac.  506. 

Constitutional    and   statutory   provisions 

The  legislature,  in  providing  by  the 
insurance  act  of  1913,  a  standard  form  of 
fire  insurance  policy,  had  no  intention  of 
withdrawing  from  the  insured  any  protec- 
tion afforded  previously  under  the  law  of 
contracts  or  of  relieving  insurance  com- 
panies from  any  responsibility  then  rest- 
ing on  them  for  the  carelessness  or  negli- 
gence of  their  agents.  Carroll  v.  Hartford 
Fire  Ins.  Co.,  28  Ida.  466;  154  Pac.  985. 

Construction  and  operation  of  contract 

A  statement,  in  an  insurance  policy, 
that  all  periods  for  premium  payments  are 
to  be  computed  from  the  policy's  date 
would,  in  case  the  first  payment  was 
waived,  makes  the  period  of  the  second 
payment,  as  so  written  in  the  policy,  the 
period  of  the  first,  as  a  fact,  and  so  on 
with  the  periods  following.  McKune  v. 
Continental  Casualty  Co.,  28  Ida.  22;  154 
Pac.  990. 
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Pf  an  insurance  policy,  as  applied  to  the 
facts  of  a  case,  admits  of  more  than  a 
single  construction,  it  should  be  construed 
so  as  to  prevent,  rather  than  effect,  a  for- 
feiture. McKune  v.  Continental  Casualty 
Co.,  28  Ida.  22;   154  Pac.  990. 

Estoppel  to  avoid  or  forfeit  policy 

If  an  insurance  agent,  after  being 
informed  by  the  insured  that  the  latter's 
interest  in  the  property  is  only  a  partial 
one,  writes  the  policy  as  though  the  inter- 
est were  sole  or  entire,  the  company,  after 
accepting  a  premium,  is  estopped  to  avoid 
the  policy  on  the  ground  of  the  misstate- 
ment. Carroll  v.  Hartford  Fire  Ins.  Co., 
28  Ida.  466;  154  Pac.  985. 

Provisions  of  policy  against  forfeiture 

Under  a  life  insurance  policy,  which 
says  on  its  face  that  it  is  incontestable 
from  its  date,  except  for  default  in 
premiums,  the  company  can  not,  after 
that  date,  withhold  payment  on  the  death 
of  the  party  insured,  even  though  the 
latter  may  have  obtained  the  insurance 
through  fraudulent  statements.  Duvall  v. 
National  Ins.  Co.,  28  Ida.  356;  154  Pac.  632. 

The  act  of  1911,  as  amended  by  the  act 
of  1913,  relating  to  insurance,  does  not, 
because  of  its  limiting  to  two  years  the 
period  of  contestability  of  the  policy, 
prevent  the  parties  from  agreeing  that  the 
period  shall  be  less,  or  that  the  policy 
shall  be  non-contestable  from  the  time  of 
its  delivery;  but  it  prohibits  an  extension 
of  the  two-year  limit  by  the  parties. 
Duvall  v.  National  Ins.  Co.,  28  Ida.  356; 
154  Pac.  632. 

Extent  of  loss  and   liability  of  insurer 

An  accident  policy,  whereby  the  com- 
pany may  in  case  of  loss  of  an  eye  pay 
the  assured  one-third  of  the  death  risk 
in  lieu  of  any  other  indemnity,  is  not  to 
be  so  construed  as  to  let  this  payment 
suffice  where  the  assured  has  suffered 
injuries  in  addition  to  the  loss  of  an  eye. 
Rabb  v.  North  American  Ace.  Ins.  Co.,  28 
Ida.  321;  154  Pac.  493. 

Where  an  insurance  company  issues  a 
policy,  wherein  it  is  stated  that  the  ac- 
ceptance of  any  renewal  premium  shall 
be  optional  with  it,  and  that  the  accept- 
ance by  it  of  a  past  due  premium  shall 
reinstate  the  policy,  it  is  subsequently 
estopped,  after  such  a  payment  and  ac- 


ceptance, to  raise  the  question  of  rein- 
statement. Price  v.  North  American  Ac- 
cident Ins.  Co.,  28  Ida.  136;   152  Pac.  805. 

Notice  and  proofs  of  loss 

Notwithstanding  any  words  in  a  policy 
denying  to  officers,  agents,  or  other  rep- 
resentatives of  the  company  power  to 
waive  any  of  the  conditions  or  provisions 
of  the  instrument,  if  an  agent,  in  adjust- 
ing a  loss,  accepts  proofs  other  than  those 
called  for  by  the  policy,  the  company  will 
be  deemed  to  have  waived  the  conditions 
fixing  the  mode  of  making  proof  of  loss. 
Theriault  v.  California  Ins.  Co.,  27  Ida. 
476;  149  Pac.  719;  Theriault  v.  Spring- 
field F.  &  M.  Ins.  Co.,  27  Ida.  485;  149 
Pac.  722. 

Proof  of  loss  is  made  for  the  sole  bene- 
fit of  the  insurer  and  may  be  waived; 
such  waiver  appears  where  the  company 
writes  to  the  beneficiary  a  refusal  to  pay 
the  policy;  for,  in  such  a  case,  the  bene- 
ficiary would  conclude  that  a  proof  of 
loss  would  be  useless.  Price  v.  North 
American  Accident  Ins.  Co.,  28  Ida.  136; 
152  Pac.  805. 

If  the  proof  of  loss  is  made  out  by  the 
company's  adjuster,  and  the  assured  is 
illiterate  and  signs  and  swears  to  it  at 
the  adjuster's  instance,  the  assured  can 
not  be  held  responsible  for  an  error  in 
the  proof.  Carroll  v.  Hartford  Fire  Ins. 
Co.,  28  Ida.  466;  154  Pac.  985. 

Subrogation 

An  insurance  company  is  not  entitled, 
after  a  fire  loss,  to  be  subrogated  in  any 
event,  if  at  all,  to  the  rights  of  a  chattel 
mortgagee,  who  insured  his  interest  in  a 
part  of  the  property  mortgaged,  until  it 
has  paid  or  offered  to  pay  the  judgment 
recovered  in  an  action  upon  the  policy. 
Carroll  v.  Hartford  Fire  Ins.  Co.,  28  Ida. 
466;  154  Pac.  985. 

Editorial  notes 

Right  of  insurer  to  subrogation.  L.  R. 
A.  1916A,  559. 

Actions  on  policies 

Where  the  complaint,  in  an  action  on 
an  accident  policy,  fails  to  allege  either 
notice  to  the  defendant  or  waiver  of  such 
notice,  but  from  the  defendant's  own  evi- 
dence such  a  waiver  is  apparent,  the  de- 
fendant  will   not   be   heard    to    say   that 
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there  was  no  waiver.  Douville  v.  Pacific 
Coast  Casualty  Co.,  25  Ida.  396;  138  Pac. 
506. 

In  an  action  on  an  insurance  policy,  the 
policy,  if  offered  in  evidence,  should  be 
admitted;  also  such  other  evidence  as 
tends  to  show  the  understanding  or  agree- 
ment had  by  the  insured  with  the  in- 
surer's agent.  Southern  Idaho  etc.  Ad- 
ventists  v.  Hartford  Fire  Ins.  Co.,  26  Ida. 
712;  145  Pac.  502. 

In  an  action  on  a  fire  insurance  policy, 
if  it  appears  from  the  evidence  that  the 
proof  of  loss  was  not  made  within  the  re- 
quired sixty  days  after  the  fire,  evidence 
is  admissible  showing  or  tending  to  show 
that  the  company  waived  the  require- 
ment. Southern  Idaho  etc.  Adventists  v. 
Hartford  Fire  Ins.  Co.,  26  Ida.  712;  145 
Pac.  502. 

It  is  not  indispensable  that  the  written 
notice  be  produced,  in  proving  an  acci- 
dent insurance  company  to  have  been 
notified  of  the  accident,  whereby  the 
assured  was  injured;  it  is  only  when  the 
terms  of  the  notice  are  in  controversy 
that  the  production  is  necessary.  Rabb 
v.  North  American  Ace.  Ins.  Co.,  28  Ida. 
321;  154  Pac.  493. 

Notwithstanding  that,  as  a  rule,  a 
waiver,  if  relied  upon,  must  be  pleaded,  a 
plaintiff  may  prove  a  waiver  without 
pleading  it,  if  he  offers  the  proof  in  rebut- 
tal, the  need  of  it  arising  by  reason  only 
of  the  defense  raised.  McKune  v.  Con- 
tinental Casualty  Co.,  28  Ida.  22;  154 
Pac.  990. 

INTEREST 

If  a  deposit  is  made  in  ignorance  of 
the  bank's  insolvency,  and  the  state 
brings  an  action  to  recover  on  the  official 
bond  of  the  bank  commissioner,  who  has 
been  neglectful  of  his  duty,  and  judgment 
is  recovered,  interest  upon  the  claims  of 
depositors  is  allowable  only  from  the 
date  the  bank  was  closed;  but,  from  that 
time,  it  runs  against  the  sureties  as  well 
as  against  the  principal,  and  that  without 
demand.  State  v.  Title  G.  &  S.  Co.,  27 
Ida.  752;   152  Pac.  189. 

Interest  on  a  claim  for  unliquidated 
damages  can  not  be  allowed  prior  to 
judgment;  this  applies  to  a  claim  against 
a  carrier  for  loss  of,  or  damage  to  goods, 
and    for    undue    delay    in    transportation. 


Barrett  v.  Northern  Pac.  Ry.  Co.,  —  Ida. 
— ;  157  Pac.  1016. 

INTERPLEADER 

If  a  contract  is  made  between  a  mining 
company  and  prospective  stockholders, 
whereby  they  are  to  have  a  designated 
number  of  shares  of  treasury  stock  at  an 
expressed  price  per  share,  and  the  shares 
have  been  placed  with  a  bank,  in  escrow, 
to  be  delivered  upon  payment  of  the  price, 
and  the  price  is  paid,  but  the  bank  is 
forbidden  by  the  mining  company  to 
deliver  the  shares  on  the  ground  that  the 
contract  of  sale  was  ultra  vires  and  void, 
the  bank  may  maintain  an  action  requir- 
ing the  proper  parties  to  interplead,  and 
it  may  be  permitted  to  deposit  the  shares 
and  money  with  the  court,  to  await  a  deci- 
sion of  the  controversy  between  the 
defendants,  thus  relieving  the  bank  of 
responsibility.  First  Nat.  Bank  v.  Calla- 
han Min.  Co.,  28  Ida.  627;  155  Pac.  673. 

INTOXICATING  LIQUORS 

See  Municipal  Corporations. 

Power  to  control  traffic 

Under  the  Haight  liquor  law,  sales  of 
intoxicating  liquors  may  be  made,  if  made 
agreeably  to  its  provisions;  it  is  not  pro- 
hibiting sales,  but  being  a  limited  or  quali- 
fied permission  to  sell.  State  v.  Forch,  26 
Ida.  755;  146  Pac.  110. 

In  enacting  the  Haight  liquor  law,  the 
legislature  intended  to  allow  druggists  to 
sell  alcoholic  spirits  and  wines  in  dry 
counties,  under  the  restrictions  in  said 
law  set  forth.  State  v.  Forch,  26  Ida.  755; 
146  Pac.  110. 

The  only  bond  a  druggist  needs  to  give, 
under  the  state  liquor  laws,  is  one  to  the 
effect  that  in  selling  intoxicants  he  will 
not  violate  those  laws.  State  v.  Forch,  26 
Ida.  755;  146  Pac.  110. 

The  act  of  1915,  amending  the  code 
section  relating  to  powers  of  cities  and 
villages,  was  not  intended  to  authorize 
municipalities  to  enact  ordinances  regu- 
lating or  prohibiting  the  possession  of 
intoxicating  liquor,  declaring  such  pos- 
session to  be  a  crime,  and  summarily 
inflicting  punishment  therefor.  State  v. 
Frederic,  28  Ida.  709;  155  Pac.  977. 

Submission  to  voters 

The  question  of  the  adoption  or  rejec- 
tion of  the  provisions  of  the  act,  laws  of 
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1915,  page  41,  chapter  11,  relating  to  in- 
toxicating liquors,  was  not  required  to  be 
submitted  to  the  voters  of  prohibition 
districts  previously  created.  Ex  parte 
Crane,  27  Ida.  671;   151  Pac.  1006. 

Local  option 

The  provisions  of  the  local  option  law 
are  made  applicable  only  by  a  vote  of  the 
people  of  the  territory  affected.  Village 
of  American  Falls  v.  West,  26  Ida.  301; 
142  Pac.  42. 

Licenses  and  taxes 

Dealers  in  intoxicating  liquors  must,  in 
order  to  make  valid  sales,  be  licensed  by 
the  United  States,  and  this  includes  deal- 
ers in  such  of  these  liquors  as  are  adapted 
for  use  in  compounding  and  preserving 
medicines.  State  v.  Forch,  26  Ida.  755; 
146  Pac.  110. 

The  act  of  1915,  amending  the  code  sec- 
tion relating  to  the  powers  of  cities  and 
villages,  was  intended,  in  so  far  as  it  re- 
fers particularly  to  licensing,  regulating 
and  prohibiting  the  selling,  etc.,  of  intox- 
icating liquors,  to  apply  to  municipalities 
located  in  counties  which  had  not  adopted 
the  local  option  law.  State  v.  Frederic,  28 
Ida.  709;  155  Pac.  977. 

The  section  of  the  codes,  enacted  to 
regulate  the  selling  of  intoxicating  liquors 
used  as  a  beverage,  was  repealed  by  the 
act  of  1915,  establishing  the  state  as  a 
prohibition  district;  it  follows  that  a  drug- 
gist is  no  longer  required  to  obtain  the 
license,  provided  for  in  that  section,  in 
order  to  be  able  to  import  and  to  sell  pure 
alcohol  for  scientific,  mechanical,  and 
medical  purposes.  Chas.  L.  Joy  &  Co.  v. 
Carlson,  28  Ida.  455;  154  Pac.  640. 

Offenses 

The  fact  that  a  place  is  called  a  "hotel," 
and  is  used  for  the  lodging  and  boarding 
of  guests  for  pay,  does  not  prevent  such 
a  place  from  coming  within  the  meaning 
of  a  common  nuisance,  under  the  second 
section  of  the  amendatory  intoxicating 
liquor  act  of  1911;  which  section  gives  the 
technical  character  of  a  common  nuisance 
to  any  place,  in  a  prohibition  district,  in 
which  such  liquors  are  sold  or  to  which 
persons  are  permitted  to  resort  for  the 
purpose  of  drinking  them.  State  v.  Ka- 
siska,  27  Ida.  548;  150  Pac.  17. 

If  it  is  purposed  that  a  person,  by  reg- 
istering as  a  guest  at  a  hotel  in  a  prohi- 


bition district,  is  to  be  given  the  services 
of  a  drinking  saloon,  then  the  hotel  is 
an  instrumentality  of  the  liquor  business 
of  the  place,  and  is  itself  a  common  nui- 
sance within  the  statute.  State  v.  Ka- 
siska,  27  Ida.  548;  150  Pac.  17. 

In  enacting  prohibition  laws,  the  legis- 
lature has  proposed  to  eradicate  the 
evil  of  the  consumption  of  intoxicating 
liquors;  and  if,  with  this  in  mind,  it  has 
forbidden  even  the  having  such  liquors  in 
possession,  regardless  of  whether  or  not 
for  the  dispensing  of  them  to  others  by 
the  possessor,  its  wisdom  or  policy  in 
doing  so  is  not  a  matter  open  to  question. 
Ex  parte  Crane,  27  Ida.  671;  151  Pac.  1006. 

An  act  that  expressly  provides  for  the 
purchase  and  possession  of  pure  alcohol, 
to  be  used  for  scientific  purposes,  thereby 
provides  for  such  purchase  and  possession 
by  physicians  and  surgeons  for  use  in  the 
exercise  of  their  professions.  Ex  parte 
Crane,  27  Ida.  671;   151  Pac.  1006. 

Criminal  prosecutions 

Violations  of  the  prohibition  laws  of 
Idaho  are  made  indictable  misdemeanors, 
and  jurisdiction  to  hear  and  determine  all 
offenses  against  these  laws  is  conferred 
upon  the  district  courts.  State  v.  Fred- 
eric, 28  Ida.  709;  155  Pac.  977. 

A  person  charged,  in  a  city,  with  unlaw- 
fully having  intoxicating  liquors  in  his 
possession,  is  charged  with  an  indictable 
misdemeanor;  it  is,  therefore,  the  duty 
of  the  police  magistrate,  if  called  upon,  to 
hold  a  preliminary  examination  and  to 
discharge  the  defendant  or  hold  him  to 
answer  to  the  district  court,  as  the  evi- 
dence may  warrant;  and  the  defendant 
has  a  constitutional  right  to  such  examina- 
tion, if  he  does  not  expressly  waive  it. 
State  v.  Frederic,  28  Ida.  709;  155  Pac.  977. 

If  a  person  is  convicted  in  the  probate 
court  on  a  charge  of  selling  liquor  with- 
out a  license,  the  district  court  may  not, 
as  though  the  charge  was  one  of  selling 
liquor  in  a  prohibition  district,  reverse 
the  decision  on  the  ground  that  the  pro- 
bate court  has  no  jurisdiction  to  try  such 
cases,  but  only  to  hold  preliminary  exami- 
nations in  them.  State  v.  Stafford,  26  Ida. 
381;  143  Pac.  528. 

Actions 

Under  the  provisions  of  the  Haight 
liquor  law,  both  a  civil  and  a  criminal  ac- 
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tion  may  be  maintained  for  a  violation 
of  the  bond.  State  v.  Forch,  26  Ida.  755; 
146  Pac.  110. 

IRRIGATION 

In  general.  See  Waters  and  Water- 
courses. 

JUDGES 

The  constitution  requires  that,  when- 
ever a  vacancy  occurs  in  the  office  of  jus- 
tice of  the  supreme  court,  it  becomes  the 
duty  of  the  governor  to  fill  it  by  appoint- 
ment. Budge  v.  Gifford,  26  Ida.  521;  144 
Pac.  333. 

In  order  to  be  valid,  an  election  for  the 
filling  of  a  vacancy  in  the  membership 
of  the  supreme  court  must  have  been  held 
in  pursuance  of  a  proclamation,  issued  by 
the  governor  at  least  forty  days  pre- 
viously, containing  a  statement  of  the 
time  of  the  election  and  the  office  to  be 
filled.  Budge  v.  Gifford,  26  Ida.  521;  144 
Pac.  333. 

JUDGMENT 
On  the  pleadings.    See  Pleading. 

Nature  and  essentials  in  general 

The  court  need  not  state  separately  its 
findings  of  fact  and  conclusions  of  law. 
Cameron  Lumber  Co.  v.  Stack-Gibbs  Lum- 
ber Co.,  26  Ida.  626;  144  Pac.  1114. 

Validity 

A  judgment,  void  for  want  of  jurisdic- 
tion over  the  subject-matter,  can  not  be 
made  valid  by  consent  of  the  parties. 
State  (ex  rel.  Peterson)  v.  Dunlap,  28  Ida. 
784;  156  Pac.  1141. 

By  default 

If  the  defendant  does  not  appear,  an- 
swer, demur,  or  otherwise  plead  within 
the  time  required  by  statute,  a  default 
may  be  taken  and  the  judge  may  hear  tes- 
timony and  enter  judgment.  Washington 
County  Land  &  Dev.  Co.  v.  Weiser  Nat. 
Bank,  26  Ida.  717;   146  Pac.  116. 

If  a  person  named  as  defendant  in  an 
action  does  not  make  an  appearance 
within  the  statutory  time  allowed,  after 
being  served  with  process,  the  clerk  of 
the  court  may  enter  a  default.  State  v. 
American  Surety  Co.,  26  Ida.  652;  145  Pac. 
1097. 

Where,  after  complaint  served  in  an  ac- 
tion against  a  railway  company  for  the 


negligent  killing  of  live  stock,  the  defend- 
ant fails  to  appear,  answer,  demur,  or  oth- 
erwise plead  within  the  time  allowed  by 
statute,  it  is  not  required  that  he  be  noti- 
fied by  the  court  that  it  is  going  to  hear 
testimony  and  enter  judgment.  Nuestel 
v.  Spokane  International  Ry.  Co.,  27  Ida. 
367;  149  Pac.  462. 

After  the  defendant  has  defaulted  and 
the  default  has  been  entered,  the  hearing 
of  testimony  by  the  court,  in  prospect  of 
entering  judgment,  need  not  be  in  open 
session.  Washington  County  Land  &  Dev. 
Co.  v.  Weiser  Nat.  Bank,  26  Ida.  717; 
146  Pac.  116. 

After  default  in  an  action,  wherein  the 
damages  claimed  are  unliquidated,  it  is 
not  necessary  that  the  hearing  to  deter- 
mine the  damages  be  had  in  open  court. 
Nuestel  v.  Spokane  International  Ry.  Co., 
27  Ida.  367;  149  Pac.  462. 

After  the  defendant  has  defaulted,  the 
court  in  entering  judgment  can  not  give 
the  plaintiff  relief  except  as  prayed  for 
in  the  complaint.  Washington  County 
Land  &  Dev.  Co.  v.  Weiser  Nat.  Bank, 
26  Ida.  717;  146  Pac.  116. 

Prior  to  the  taking  of  a  judgment  by 
default,  the  plaintiff  is  required  to  give 
the  defendant  no  notice  of  a  purpose  so 
to  do,  further  than  that  already  given  in 
the  summons.  Domer  v.  Stone,  27  Ida. 
279;  149  Pac.  505. 

On  motion 

A  motion  to  set  aside  a  verdict,  and  for 
a  judgment  notwithstanding  the  verdict, 
must,  in  order  to  be  effective,  be  made  be- 
fore judgment  on  the  verdict  is  entered. 
Zilka  v.  Graham,  26  Ida.  163;    141  Pac.  639. 

Judgment  on  the  merits 

If  a  court  denies  a  motion  for  a  nonsuit, 
made  at  the  close  of  the  plaintiff's  case, 
and  then  sustains  the  motion  after  all  the 
evidence  is  in  and  the  time  has  passed 
that  had  been  set  for  argument,  the  judg- 
ment is  on  the  merits  notwithstanding  its 
not  being  so  denominated  at  the  time. 
Smith  v.  Progressive  Irr.  Dist.,  28  Ida. 
812;  156  Pac.  1133. 

Amendment,    correction,    and    review    in 
same  court 

If  a  final  decree  in  probate  proceedings 
contain  defects  so  serious  as  materially  to 
impair  its  value  as  a  judicial  act,  it  should 
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be  reopened  and  corrected,  upon  applica- 
tion by  the  parties  interested.  In  re 
Blackinton's  Estate;  Woodward  v.  Utter, 
—  Ida.  — ;  158  Pac.  492. 

A  trial  court  may,  by  appropriate  or- 
der, correct  the  error  where,  through 
mistake,  there  has  been  a  failure  to  enter 
the  judgment  pronounced;  but  though 
clerical  errors  may  thus  be  remedied, 
remedy  for  judicial  ones  may  be  had  only 
by  motion  for  a  new  trial  or  on  appeal. 
Wyllie  v.  Kent,  28  Ida.  16;   152  Pac.  194. 

Opening  or  vacating — in  general 

A  plaintiff  has  no  right  to  have  a  judg- 
ment stand  against  the  defendant  on  the 
records,  if  in  fact  the  judgment  is  void; 
and  a  motion  to  vacate  such  judgment  is 
a  proper  procedure.  Leonard  v.  Brady,  27 
Ida.  75;   147  Pac.  286. 

In  authorizing  the  vacation  of  a  judg- 
ment, suffered  by  a  defendant,  to  be  en- 
tered against  him  through  a  "mistake," 
the  statute  contemplates  a  mistake  of 
fact,  and  not  of  law.  State  v.  American 
Surety  Co.,  26  Ida.  652;  145  Pac.  1097. 

A  judgment  regular  on  its  face  should 
not  be  opened  up  merely  to  let  in  a  de- 
fense, unconscionable,  dishonest,  or  purely 
technical.  Fales  v.  Weeter  Lumber  Co., 
26  Ida.  367;  143  Pac.  526. 

A  district  court  should  not  strike  from 
the  files  a  motion  to  set  aside  a  default 
and  also  to  vacate  a  judgment,  even 
though  the  motion  to  set  aside  the  default 
follows  a  similar  motion  already  submit- 
ted and  being  held  under  advisement; 
since  the  motion  to  vacate  the  judgment 
is  a  separate  matter,  entitled  to  a  hearing 
on  its  merits.  Leonard  v.  Brady,  27  Ida. 
75;  147  Pac.  286. 


application 


An  application  to  set  aside  a  default 
judgment  is  addressed  to  the  sound  legal 
discretion  of  the  trial  court,  and  such 
court's  order  thereupon  will  not  be  dis- 
turbed on  appeal,  unless  the  discretion 
has  been  abused.  Nuestel  v.  Spokane  In- 
ternational Ry.  Co.,  27  Ida.  367;  149  Pac. 
462. 

In  order  to  be  relieved  by  a  probate 
court  from  a  judgment,  order,  or  other 
proceeding,  the  party  aggrieved  should 
make  formal  application  therefor,  within 
a    reasonable    time,    not    later    than    six 


months  from  the  time  the  disposition  was 
made.  Chandler  v.  Probate  Court  for 
Kootenai  County,  26  Ida.  173;  141  Pac. 
635. 


showing  required 


To  justify  the  vacating  of  a  judgment 
by  default,  there  must  be  a  showing  that 
defendant's  failure  to  appear  and  answer 
was  due  to  mistake  of  fact,  inadvertence, 
surprise,  or  excusable  neglect;  a  showing 
that  the  defendant  was  not  aware  of  the 
law  of  the  state  will  not  suffice.  Domer 
v.  Stone,  27  Ida.  279;  149  Pac.  505. 

To  succeed  in  a  suit  brought  to  vacate 
a  judgment,  because  of  lack  of  jurisdic- 
tion of  the  court  to  render  it,  a  showing 
must  be  made  that  the  defendant  has,  or 
at  the  time  had,  a  defense.  Fales  v. 
Weeter  Lumber  Co.,  26  Ida.  367;  143  Pac. 
526. 


affidavits 


As  a  rule,  the  court  should  sustain  the 
official  certificate  of  an  officer,  supported 
by  his  affidavit,  as  against  a  later  affi- 
davit of  his  impeaching  its  contents;  but 
where,  on  reconsidering,  a  sheriff  would 
show  that  he  has  certified  to  a  service  of 
summons  as  of  too  early  a  date,  a  default 
judgment  having  been  entered  in  conse- 
quence, it  is  no  abuse  of  discretion  if  the 
court  look  at  all  the  facts,  in  a  proceed- 
ing to  vacate  this  judgment  as  having 
been  entered  prematurely.  Leonard  v. 
Brady,  27  Ida.  78;  147  Pac.  284. 


judgments  taken  after  trial 


The  statute  providing  for  the  relief  of 
parties  from  judgments,  suffered  through 
mistake,  surprise,  inadvertence,  or  excus- 
able neglect,  has  reference  to  judgments 
taken  after  trial  as  well  as  to  default 
judgments;  applications  for  the  relief  are 
addressed  to  the  sound  discretion  of  the 
trial  court  and,  unless  the  discretion  has 
been  abused,  the  court's  decision  is  to  be 
sustained.  Franklin  County  v.  Bannock 
County,  28  Ida.  653;  156  Pac.  108. 

Equitable  relief 

A  judgment  will  not  be  vacated  at  the 
suit  of  one  who  does  not  show  that  it  is 
contrary  to  justice,  and  that  he  has  a  valid 
defense  to  the  cause  of  action.  Anderson 
v.  Coolin,  28  Ida.  494;  155  Pac.  677. 
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Conclusiveness  of  adjudication 

A  judgment  of  the  district  court,  affirm- 
ing irrigation  district  proceedings  for 
contracting  with  the  United  States  to 
supply  water  to  irrigate  lands  within  the 
district  and  to  provide  for  the  construc- 
tion of  a  joint  drainage  system,  is  not 
res  judicata,  as  to  the  assessment  of 
benefits  to  lands  within  the  district,  and 
does  not  preclude  statutory  proceedings 
for  such  assessment.  Nampa  &  Meridian 
Irr.  Dist.  v.  Petrie,  28  Ida.  227;  153  Pac. 
425. 

In  matters  of  probate,  a  probate  court 
is  a  court  of  record;  and  to  its  judgments, 
records,  and  proceedings  in  such  matters 
absolute  verity  is  attached.  Fraser  v. 
Davis,  —  Ida.  — ;  156  Pac.  913. 

In  an  action  appealed  from  the  probate 
court  to  the  district  court,  by  an  attorney, 
to  recover  his  fee  for  services  as  guar- 
dian ad  litem,  the  district  court  has  juris- 
diction to  determine  the  amount  of  the 
fee  and  to  enter  judgment  therefor;  and 
its  judgment  is  conclusive  until  reversed 
on  appeal.  Fraser  v.  Davis,  —  Ida.  — ; 
158  Pac.  233. 

Judgment-roll 

Section  4456,  Rev.  Codes,  as  amended 
in  1909,  sets  out  what  is  to  be  included  im 
the  judgment-roll;  a  motion  made  in  the 
trial  court  to  strike  the  cost  bill  from  the 
files  and  the  ruling  of  the  court  thereon 
are  not  enumerated  in  that  section,  and, 
therefore,  have  no  place  in  the  judgment- 
roll  under  the  statute.  Fairview  Invest- 
ment Co.  v.  Lamberson,  25  Ida.  72;  136 
Pac.  606. 

JUDICIAL   NOTICE 

Of  what,  is  taken.    See  Evidence. 

JURISDICTION 

Of  probate  judges,  justices  of  the  peace, 
and  police  judges.  See  Justices  of  the 
Peace. 

JURY 
Equity  causes 

A  suit  to  quiet  title  is  a  cause  in  equity, 
and  not  to  be  heard  by  a  jury,  except 
that  special  questions  of  fact  arising 
therein  may  be  submitted  to  a  jury  by  the 
court.  Fairview  Inv.  Co.  v.  Lamberson, 
25  Ida.  72;  136  Pac.  606. 


Summoning,    attendance,    discharge,    and 
compensation 

A  panel  of  jurors,  for  service  as  trial 
jurors,  is  not  required  to  be  formed  in 
all  cases  as  set  forth  in  the  sections  3952 
to  3957,  inclusive,  of  the  Revised  Codes, 
but  the  court  may,  in  its  discretion,  order 
the  sheriff  to  select  and  summon  a  suffi- 
cient number  of  good  and  lawful  men  of 
the  county.  State  v.  Steen,  —  Ida.  — ; 
158  Pac.  499. 

If  a  sheriff,  who  has  chosen  the  jury 
in  a  criminal  case,  is  depended  upon  as  a 
witness  for  the  prosecution,  and  the  de- 
fendant, being  aware  of  the  fact,  fails  to 
challenge-  the  panel,  it  is  not  error  for 
the  court  to  fail  to  dismiss  the  jury.  State 
v.  Steen,  —  Ida.  — ;  158  Pac.  499. 

Competency    of    jurors,    challenges,    and 
objections 

The  statute  enumerates  expressly  all 
the  causes  for  which  challenges  for  im- 
plied bias  are  allowed;  and  no  cause,  not 
appearing  in  the  enumeration,  is  to  be 
recognized  as  giving  the  right  of  chal- 
lenge. State  v.  Scoble,  28  Ida.  721;  155 
Pac.  969. 

If  a  panel  of  special  veniremen,  sum- 
moned by  the  sheriff  in  a  criminal  case, 
has  been  quashed  on  motion,  because  of 
the  sheriff's  being  a  prosecuting  witness, 
and  the  coroner,  responding  to  a  new  open 
venire  issued  to  him,  summons  persons 
whose  names  were  on  the  quashed  panel, 
these  persons  can  not  be  challenged  for 
implied  bias.  State  v.  Scoble,  28  Ida.  721; 
155  Pac.  969. 

A  challenge  to  the  panel  must  be  taken 
before  a  juror  is  sworn  and  must  be  in 
writing.  State  v.  Scoble,  28  Ida.  721;  155 
Pac.  969. 

JUSTICES  OF  THE   PEACE 

Generally.     See  Criminal  Law. 

Jurisdiction  of,  as  committing  magis- 
trates.    See  Criminal  Law. 

Civii  jurisdiction  and  authority 

The  jurisdiction  of  justices  of  the  peace 
and  of  probate  courts  is  limited,  by  the 
constitution,  to  such  cases  as  are  by  stat- 
ute made  cognizable  by  such  courts.  State 
v.  Frederic,  28  Ida.  709;  155  Pac.  977. 

Procedure  in  civil  cases 

Inasmuch  as  the  pleadings,  in  an  action 
in  the  court  of  a  justice  of  the  peace,  are 
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not  required  to  be  formal,  a  complaint  in 
such  an  action  is  sufficient  if  it  sets  forth 
facts  from  which  a  cause  of  action  may 
be  gathered.  Rabb  v.  North  American 
Ace.  Ins.  Co.,  28  Ida.  321;  154  Pac.  493. 

Criminal  jurisdiction 

The  criminal  jurisdiction  of  justices' 
courts  and  of  police  judges  is  limited  to 
cases  of  petit  larceny,  assault  and  battery, 
not  charged  to  have  been  committed  upon 
a  public  officer  in  the  performance  of  his 
duty,  breaches  of  the  peace,  riots,  affrays, 
committing  a  willful  injury  to  property, 
and  all  misdemeanors  punishable  by  fine 
not  exceeding  $300  or  imprisonment  in  the 
county  jail  not  exceeding  six  months,  or 
both.  State  v.  Frederic,  28  Ida.  709;  155 
Pac.  977. 

Justices  of  the  peace,  probate  judges, 
and  police  judges  have  jurisdiction  to  try 
non-indictable  misdemeanors,  under  the 
general  laws  of  the  state,  committed 
within  city  limits;  and,  with  respect  to 
indictable  misdemeanors  or  felonies,  such 
magistrates  have  power  to  hold  prelim- 
inary examinations  relative  to  such 
offenses.  State  v.  Frederic,  28  Ida.  709; 
155  Pac.  977. 

In  cases  of  misdemeanor,  justices  of  the 
peace  have  original  jurisdiction  only  when 
the  cases  are  by  statute  made  triable  in 
their  courts;  and,  in  respect  to  the  juris- 
diction conferred  upon  them,  are  limited 
to  such  cases  as  they  had  cognizance  of 
at  the  time  the  constitution  was  adopted. 
Fox  v.  Flynn,  27  Ida.  580;  150  Pac.  44. 

Appeal 

Upon  appeal  from  a  judgment  of  the 
district  court,  dismissing  an  appeal  from 
a  judgment  of  the  justice's  court,  made 
on  motion  therefor  based  on  the  alleged 
invalidity  of  the  manner  of  taking  such 
appeal,  the  judgment  should  be  affirmed, 
if,  on  inspection  of  the  record,  such  in- 
validity appears.  Browder  v.  Etchersor, 
25  Ida.  128;  136  Pac.  612. 

An  appeal,  when  perfected,  from  a  jus- 
tice of  the  peace,  taken  by  persons  con- 
victed by  him  in  the  enforcement  of  an 
anti-gambling  ordinance,  terminates  the 
jurisdiction  of  the  justice  over  the  case 
and  the  jurisdiction  of  the  district  court 
then  attaches.  State  v.  Hosford,  27  Ida. 
185;  147  Pac.  286. 


LARCENY 

A  criminal  information  for  grand  lar- 
ceny must  not  only  name  the  person 
charged,  but  it  must  state  what  was  stolen 
by  that  particular  person,  and  where  and 
when;  otherwise,  there  are  not  stated 
facts  sufficient  to  constitute  a  public  of- 
fense. State  v.  Flower,  27  Ida.  223;  147 
Pac.  786. 

In  a  prosecution  for  larceny,  posses- 
sion of  recently  stolen  property  is  a  cir- 
cumstance from  which,  when  unexplained, 
the  guilt  of  the  defendant  may  be  inferred. 
State  v.  Bogris,  26  Ida.  587;  144  Pac.  789. 

It  is  not  incumbent  on  the  prosecution, 
in  order  to  establish  the  value  of  checks 
alleged  to  have  been  stolen,  to  prove  the 
due  execution  of  the  checks  by  the  of- 
ficers of  the  company  that  issued  them; 
nor  to  prove  that  the  payee  never  in- 
dorsed the  checks.  State  v.  Bogris,  26  Ida. 
587;  144  Pac.  789. 

If  a  man  commits  grand  larceny  and 
takes  the  stolen  goods  to  his  residence, 
which  is  that  also  of  his  wife  and  family, 
the  mere  finding  of  the  property  there 
does  not  show  the  wife  to  be  an  aider 
and  abettor  of  the  husband  in  the  crime; 
under  statute,  the  husband  is  head  of  the 
family;  hence,  the  wife  must  conform  to 
his  choice  of  a  residence.  State  v.  Flower, 
27  Ida.  223;  147  Pac.  786. 

When  the  larceny  of  a  check  for  a 
stated  sum  of  money  is  charged,  proof  of 
the  actual  value  is  not  required,  since  the 
presumption  of  law  is  that  the  face  value 
is  the  actual  one.  State  v.  Bogris,  26  Ida. 
587;  144  Pac.  789. 

LIBEL   AND   SLANDER 

If  the  report  of  a  mercantile  agency,  on 
the  business  standing  of  a  corporation, 
contains  a  statement  that  the  latter  has 
been  sued  in  a  named  court  for  "$230,- 
000.00,  for  money  advanced,"  and  the 
statement  is  false  and  malicious,  the 
words  are  themselves  libelous,  and  the 
company  may  bring  its  action  without 
showing  a  special  damage.  Pacific  Pack- 
ing Co.  v.  Bradstreet  Co.,  25  Ida.  696; 
Ann.  Cas.  1916D,  761;  51  L.  R.  A.,  N.  S., 
893;  139  Pac.  1007. 

A  mercantile  agency,  in  an  action  for 
damages  for  libel,  in  respect  to  a  report 
upon  the  plaintiff  given,  upon  request,  to 
one  of  its  customers,  can  not  rely  upon 
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the  defense  of  privileged  communication. 
Pacific  Packing  Co.  v.  Bradstreet  Co.,  25 
Ida.  696;  Ann.  Cas.  1916D,  761;  51  L.  R.  A., 
N.  S.,  893;   139  Pac.  1007. 

LICENSES 

The  law  of  1912,  laying  a  license  tax 
upon  domestic  and  foreign  corporations 
doing  business  in  this  state,  has  no  ap- 
plication to  such  bodies  engaged  exclu- 
sively in  interstate  commerce,  and,  there- 
fore, does  not  conflict  with  the  commerce 
clause  of  the  federal  constitution.  North- 
ern Pac.  Ry.  Co.  v.  Gifford,  25  Ida.  196; 
136  Pac.  1131. 

In  the  act  creating  a  state  highway 
commission,  the  requirement  that  motor 
vehicles  be  registered,  if  operated  upon 
public  highways,  and  that  a  license  or 
registration  fee  be  exacted  from  their 
owners,  effects  a  tax,  not  upon  the  owner- 
ship of  the  vehicle,  but  upon  the  right 
to  use  it  on  the  public  highway.  Ex  parte 
Kessler,  26  Ida.  764;  L.  R.  A.,  1915D,  322; 
146  Pac.  113. 

Without  regard  to  the  reasons  by  which 
the  legislature  was  prompted  to  provide 
for  the  exaction  of  a  license  or  registra- 
tion fee  from  owners  of  motor  vehicles, 
that  are  operated  upon  public  highways, 
the  highway  commission  act,  in  that  it  so 
provides,  is  not  repugnant  to  the  consti- 
tutional requirement  as  to  uniform  taxa- 
tion. Ex  parte  Kessler,  26  Ida.  764;  L.  R. 
A.,  1915D,  322;  146  Pac.  113. 

Although  a  state  can  not  tax  interstate 
commerce,  it  may,  in  fixing  a  franchise 
tax  on  a  foreign  corporation  doing  busi- 
ness within  its  limits,  take  such  commerce 
as  a  measure  for  determining  how  much 
ought  to  be  charged  for  the  franchise  or 
privilege.  Northern  Pac.  Ry.  Co.  v.  Gif- 
ford, 27  Ida.  667;  151  Pac.  909;  adhering 
to  Northern  Pac.  Ry.  Co.  v.  Gifford,  25  Ida. 
196;  136  Pac.  1131. 

LIENS 

A  common  law  lien  is  a  right  to  retain 
the  property  of  another  on  account  of 
labor  performed  or  money  expended  upon 
that  specific  property.  Smith  v.  Berg- 
stresser,  26  Ida.  322;  143  Pac.  402. 

LIMITATION  OF  ACTIONS 

Statute  of  limitations 

The  force  of  the  statute  of  limitations 
is  not  that  the  debt  has  been  paid,  but 


that  it  is  so  old  and  has  been  so  long 
neglected  by  the  creditor  as  to  be  too 
stale  to  be  recovered.  Rogers  v.  Oregon- 
Washington  R.  &  Nav.  Co.,  28  Ida.  609; 
156  Pac.  98. 

Liabilities  created  by  statute 

A  "statutory  liability"  is  one  that  de- 
pends for  its  existence  on  the  enactment 
of  the  statute,  and  not  on  the  contract  of 
the  parties.  Dietrich  v.  Copeland  Lumber 
Co.,  28  Ida.  312;  154  Pac.  626,  627. 

An  action  upon  a  statutory  liability  is 
barred  by  the  statute  of  limitations  unless 
it  is  brought  within  three  years.  Dietrich 
v.  Copeland  Lumber  Co.,  28  Ida.  312;  154 
Pac.  626. 

The  liability  of  an  individual  on  a  note 
made  by  him  as  officer  of  a  foreign  cor- 
poration, that  has  failed  to  comply  with 
the  laws  of  the  state  relating  to  such  cor- 
porations, is  a  statutory  liability;  and  an 
action  to  enforce  the  note  against  him 
personally  is  an  action  on  a  statutory 
liability,  within  the  meaning  of  the  statute 
of  limitations.  Dietrich  v.  Copeland  Lum- 
ber Co.,  28  Ida.  312;  154  Pac.  626. 

Computation  of  period  of  limitation 

The  acquisition  of  a  right  of  way  by 
condemnation  under  the  law  of  eminent 
domain  does  not  relieve  a  railroad  com- 
pany from  liability  for  damages  to  adja- 
cent property,  resulting  from  a  dam  or 
fill  it  puts  in  on  the  right  of  way,  and 
which  were  unforeseen  at  the  time  of  the 
condemnation;  hence,  if  flooding  arises 
from  such  work,  at  the  time  of  a  freshet, 
the  statute  of  limitations  begins  to  run 
from  the  time  of  the  injury,  not  from  the 
time  that  dam  or  fill  was  put  in.  Rogers 
v.  Oregon-Washington  R.  &  Nav.  Co.,  28 
Ida.  609;  156  Pac.  98. 

If  land  has  been  injured  by  a  flow  of 
water  in  the  emergency  of  a  freshet,  when, 
but  for  a  bridge  and  embankment  on  an 
adjacent  railroad  right  of  way,  the  water 
would  have  had  a  free  outlet  without 
injuring  the  land,  the  owner  has  an  action 
against  the  railroad  company,  notwith- 
standing that  neither  he  nor  his  grantor 
ever  objected  expressly  to  the  obstruction 
as  a  nuisance,  and  that  he  would  now 
be  barred  by  the  statute  of  limitations 
from  suing  for  the  placing  of  it  in  the 
stream;  where  the  bridge  and  embank- 
ment did  not  injure  the  owner,  his  cause 
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of  action  did  not  accrue  until  injury  was 
sustained;  he  could  not  prove  damages 
until  they  occurred.  Rogers  v.  Oregon- 
Washington  R.  &  Nav.  Co.,  28  Ida.  609; 
156  Pac.  98. 

Existence  of  trust 

A  mining  company  may  sue  to  have  the 
record  owner  of  the  land  worked  by  it 
decreed  to  hold  as  its  trustee,  notwith- 
standing that  the  defendant's  absolute 
deed  has  been  of  record  for  eight  years; 
provided,  that  during  all  that  time  the 
plaintiff  has  had  open,  notorious,  exclu- 
sive, and  adverse  possession,  without 
objection  on  the  defendant's  part  until  a 
service  upon  it,  less  than  five  years  before 
the  suit,  of  a  notice  of  claim  by  the  de- 
fendant, the  plaintiff  owning  the  equitable 
title  during  all  those  years  and  the 
defendant  holding  the  naked  record  title 
for  its  use  and  benefit.  American  Min. 
Co.  v.  Trask,  28  Ida.  642;  156  Pac.  1137. 

Pleading — in  general 

There  is  no  exception  to  the  rule  that 
in  pleading  the  statute  of  limitations,  it 
is  not  necessary  to  set  out  the  facts;  pro- 
vided, it  is  stated  generally  that  the  cause 
of  action  is  barred  by  some  certain  num- 
bered section  of  the  statute  referred  to 
by  its  number  in  the  statement.  Rogers 
v.  Oregon-Washington  R.  &  Nav.  Co.,  28 
Ida.  609;  155  Pac.  98. 

The  statute  of  limitations  must  be 
pleaded  by  special  demurrer  if,  from  the 
allegations  of  the  complaint,  it  is  clear 
that  the  action  is  barred;  otherwise,  it 
must  be  pleaded  by  answer.  McLeod  v. 
Rogers,  28  Ida.  412;  154  Pac.  970. 

A  defendant  who  is  in  a  position  to  avail 
himself  of  the  statute  of  limitations,  is 
deemed  to  have  waived  his  right  in  that 
connection  unless  he  has  pleaded  the  bar 
of  the  statute  in  the  manner  set  forth  in 
the  code.  Rogers  v.  Oregon-Washington 
R.  &  Nav.  Co.,  28  Ida.  609;  156  Pac.  98. 


-statute  as  defense 


The  statute  of  limitations  is  a  defense 
which  the  law  gives  to  the  debtor  as  a 
privilege,  for  him  either  to  embrace  or 
waive;  it  operates  upon  the  remedy  and 
not  upon  the  debt,  and,  to  be  available, 
must  be  pleaded  directly  and  not  be  left 
to  argument  or  to  influence.  McLeod  v. 
Rogers,  28  Ida.  412;  154  Pac.  970. 


Where  it  appears  from  the  face  of  the 
complaint  that  the  action  is  barred  by 
the  statute  of  limitations,  the  defendant 
may  urge  the  point  by  either  answer  or 
special  demurrer;  he  may  urge  it  by 
answer  when  the  fact  does  not  appear 
from  the  face  of  the  complaint;  but  in  no 
case  may  a  general  demurrer  be  employed 
for  the  purpose.  Rogers  v.  Oregon-Wash- 
ington R.  &  Nav.  Co.,  28  Ida.  609;  156 
Pac.  98. 


waiver  of  defense 


Where  the  statute  of  limitations  is 
sought  to  be  invoked  as  a  defense,  but  it 
can  not  be  urged  by  special  demurrer  and 
is  not  pleaded  in  the  answer,  this  defense 
can  not  thereafter  be  relied  on,  but  is 
deemed  to  have  been  waived;  it  can  not 
be  interjected  by  an  objection  to  the 
admissibility  of  evidence.  McLeod  v. 
Rogers,  28  Ida.  412;  154  Pac.  970. 

LIS    PENDENS 

The  purpose  of  the  required  filing  of 
a  lis  pendens  in  actions  for,  or  affecting 
the  title  to  or  right  of  possession  of,  real 
property,  is  to  give  record  notice  to  sub- 
sequent purchasers  and  encumbrancers; 
but  notice  of  the  kind  is  not  necessary 
where  such  have  actual  knowledge  of  the 
suit  or  of  the  claim  to  be  enforced  by  it. 
Smith  v.  Faris-Kesl  Const.  Co.,  27  Ida. 
407;   150  Pac.  25. 

LOGS  AND  LOGGING 

Lien  laws  rest  on  the  two  principles 
that  the  owner  of  the  property  has  been 
benefited  by  the  service,  or  the  furnish- 
ing of  the  material  or  supplies,  for  which 
the  lien  is  claimed,  and  that  he  has  con- 
tracted with  some  one,  thereby  making 
him  his  agent,  to  render  the  service,  or 
to  furnish  the  material  or  supplies;  and 
a  statute,  such  as  chapter  226  of  the  Ses- 
sion Laws  of  1911,  which  runs  counter  to 
these  principles  in  providing  for  liens 
would,  if  enforced,  have  the  effect  of  tak- 
ing property  without  due  process  of  law. 
Anderson  v.  Oreat  Northern  Ry.  Co.,  25 
Ida.  433;  Ann.  Cas.  1916C,  191;  138  Pac. 
127;  Donovan  etc.  Co.  v.  Tri-State  Cedar 
Co.,  25  Ida.  462;   138  Pac.  339. 

By  section  5125,  Rev.  Codes,  a  person 
"performing  work  upon"  any  of  the  prop- 
erty therein  enumerated  is  given  the  same 
lien  as  is  given  to  a  person  who  "assists 
in  obtaining  or  securing"  any  such  prop- 
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erty.  Anderson  v.  Great  Northern  Ry.  Co., 
25  Ida.  433;  Ann.  Cas.  1916C,  191;  138 
Pac.  127. 

The  act  of  the  legislature,  Laws  1911, 
ch.  226,  providing  for  loggers'  liens,  is  un- 
constitutional in  that  it  would,  if  enforced, 
deprive  of  property,  the  persons  affected, 
without  due  process  of  law.  Anderson  v. 
Great  Northern  Ry.  Co.,  25  Ida.  433;  Ann. 
Cas.  1916C,  191;  138  Pac.  127;  Donovan 
etc.  Co.  v.  Tri-State  Cedar  Co.,  25  Ida.  462; 
138  Pac.  339. 

If  a  person  contracts  in  writing  to  sell 
and  deliver  to  another  sawlogs  to  be  pro- 
duced from  standing  timber  on  his  land, 
it  is  his  duty,  in  the  absence  of  anything 
to  the  contrary  in  the  contract,  to  con- 
struct roads  and  rollways,  if  necessary, 
to  make  the  delivery  possible.  Huber  v. 
Blackwell  Lumber  Co.,  27  Ida.  373;  148 
Pac.  903. 

In  a  suit  to  foreclose  liens  on  sawlogs 
filed  respectively  by  the  vendor,  for  an 
unpaid  balance  of  the  price,  and  by  a 
laborer,  for  his  unpaid  compensation  for 
hauling,  the  correct  practice  is  to  allege  in 
the  complaint  all  ultimate  facts  necessary 
to  create  a  valid  claim  of  lien,  neverthe- 
less, if  the  allegations  show  the  hauling 
of  the  logs  and  the  transfer  and  deliv- 
ery of  them  by  the  purchaser  to  another 
person,  joint  defendant  in  the  suit;  and, 
if  no  substantial  right  of  the  parties  is 
affected  by  reason  of  defects  in  the  com- 
plaint, a  demurrer  to  the  second  cause  of 
action  is  properly  overruled.  Schultz  v. 
Rose  Lake  Lumber  Co.,  27  Ida.  528;  149 
Pac.  726. 

Section  5140,  Rev.  Codes,  which  refers 
to  persons  injuring,  impairing,  or  destroy- 
ing sawlogs,  etc.,  or  rendering  them 
uncertain  or  impossible  of  identification, 
and  makes  such  persons  liable  in  dam- 
ages, is  a  valid  law,  not  being  in  violation 
of  either  the  federal  or  the  state  consti- 
tution. Anderson  v.  Great  Northern  Ry. 
Co.,  25  Ida.  433;  Ann.  Cas.  1916C,  191;  138 
Pac.  127. 

MAGISTRATES 

Power  to  hold  preliminary  examina- 
tions.    See  Justices  of  the  Peace. 

MANDAMUS 

Nature  and  grounds  in  general 

The  application  for  a  writ  of  mandamus 
is   a   special   proceeding,   provided   for  a 


particular  purpose,  and  should  not  be 
united  with  a  cause  of  action  other  than 
that  for  which  the  writ  was  intended. 
Lewis  v.  Mountain  Home  Co-op.  Irr.  Co., 
28  Ida.  682;  156  Pac.  419. 

The  proceeding  for  a  writ  of  mandamus, 
to  compel  an  irrigation  company  to  supply 
water  to  the  applicant,  can  not  be  used 
to  litigate  or  determine  a  permanent 
water  right.  Lewis  v.  Mountain  Home 
Co-op.  Irr.  Co.,  28  Ida.  682;   156  Pac.  419. 

A  writ  of  mandate  may  be  invoked  to 
compel  the  performance  of  an  act  which 
the  law  especially  imposes  as  a  duty 
upon  the  holder  of  some  office,  trust,  or 
station;  but  not  to  correct  errors  made 
in  passing  upon  questions  regularly  sub- 
mitted to  a  board  for  its  determination, 
provided  it  keeps  within  the  law.  Davies 
v.  Board  of  County  Commissioners,  26  Ida. 
450;   143  Pac.  945. 

Mandamus  does  not  lie  to  compel  the 
performance  of  any  act  the  doing  or  not 
doing  of  which  is  by  law  left  to  the 
judgment  or  discretion  of  the  person  pro- 
ceeded against.  Blackwell  Lumber  Co.  v. 
Flynn,  27  Ida.  632;   150  Pac.  42. 

It  is  only  when  a  person  has  not  a 
plain,  speedy,  and  adequate  remedy  in 
the  ordinary  course  of  law  that  he  may 
apply  for  the  writ  of  mandamus.  Black- 
well  Lumber  Co.  v.  Flynn.  27  Ida.  632;  150 
Pac.  42. 

Subjects  and   purposes  of  relief 

Mandamus  is  not  the  appropriate  pro- 
ceeding to  determine  whether  one  assert- 
ing a  claim  to  be  a  county  commissioner 
is  eligible  to  the  office.  Prichard  v.  Mc- 
Bride,  28  Ida.  346;  154  Pac.  624. 

Mandamus  does  not  lie  to  compel  a 
board  of  county  commissioners,  as  a 
board  of  canvassers  of  the  election  re- 
turns of  a  special  election,  to  recanvass 
the  votes,  after  it  has  once  canvassed  the 
same  and  determined  upon  them,  and  to 
change  the  result  from  what  it  originally 
determined.  Davies  v.  Board  of  County 
Commissioners,  26  Ida.  450;  143  Pac.  945. 

Mandamus  does  not  lie  to  compel,  on 
application  of  the  state  tax  commission, 
a  county  board  of  equalization  to  equalize 
the  taxes  of  an  individual  taxpayer  in 
the  amount  fixed  in  an  order  of  the  com- 
mission. Blomquist  v.  Board  of  County 
Commissioners,  25  Ida.  284;   137  Pac.  174. 
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If  a  city  has  duly  allowed  a  claim  for 
work  done  and  material  furnished  on  the 
public  account,  the  city  clerk,  on  refusing 
to  issue  and  countersign  a  warrant  on 
the  treasurer  for  the  amount  allowed,  may 
be  compelled  to  do  so  by  mandamus. 
Wycoff  v.  Strong,  26  Ida.  502;  144  Pac. 
341. 

If  a  district  court,  after  assuming  juris- 
diction of  a  misdemeanor  case,  by  filing 
the  complaint  and  issuing  the  warrant, 
refuses  to  proceed,  the  writ  of  mandamus 
may  be  invoked  to  compel  it  to  proceed. 
Fox  v.  Flynn,  27  Ida.  580;  150  Pac.  44. 

If  the  supreme  court  has  reversed  a 
judgment  of  the  trial  court  and  directed 
the  latter  "to  proceed  and  carry  out  the 
views  expressed  by  this  court  and  in- 
corporate in  the  findings  and  decree  the 
suggestions  and  directions  of  this  opin- 
ion," in  a  subsequent  proceeding  by  man- 
damus to  compel  the  trial  court  to  act  as 
directed,  the  only  thing  to  be  determined 
is  whether  what  is  proposed  by  the  an- 
swer of  the  defendant  will  comply  with 
such  direction.  Brinton  v.  Steele,  25  Ida. 
783;   140  Pac.  113. 

Jurisdiction,  proceedings,  and  relief 

A  writ  of  mandate  is  issuable  by  any 
court,  except  a  justice's  or  a  probate  court, 
to  any  inferior  tribunal,  corporation, 
board,  or  person,  to  compel  the  perform- 
ance of  an  act,  which  performance  is  by 
law  a  duty  resulting  from  an  office,  trust, 
or  station.  Blackwell  Lumber  Co.  v. 
Flynn,  27  Ida.  632;  150  Pac.  42. 

Before  a  party  is  entitled  to  a  writ  of 
mandamus  to  compel  an  irrigation  com- 
pany to  furnish  him  with  a  certain  quan- 
tity of  water,  he  must  show  that  he  has 
made  a  legal  demand  upon  the  company 
for  the  water  and  paid  or  tendered  the 
reasonable  charge;  and  that  he  has  no 
plain,  speedy,  or  adequate  remedy  at  law. 
Lewis  v.  Mountain  Home  Co-op.  Irr.  Co., 
28  Ida.  682;  156  Pac.  419. 

Actions  for  mandamus.  3  Kinney  on 
Irrigation  and  Water  Rights,  2  ed.,  p.  3023. 

In  proceeding  for  a  writ  of  mandamus, 
to  compel  an  irrigation  company  to  fur- 
nish the  plaintiff  with  a  certain  quantity 
of  water,  the  plaintiff  must  allege  and 
prove  that  the  company  has  water  enough 
to  supply  him  with  this  quantity,  and  that 
its  canal  has  the  capacity  to  carry  this 
amount,  in  addition  to  what  prior  users 


are  entitled  to.    Lewis  v.  Mountain  Home 
Co-op.  Irr.  Co.,  28  Ida.  682;   156  Pac.  419. 

The  proceedings,  on  an  application  for 
the  writ  of  mandamus,  are  begun  by  affi- 
davit in  lieu  of  complaint,  and,  while  they 
may  be  set  in  motion  by  an  affidavit  veri- 
fied in  the  form  of  a  complaint,  this  is 
not,  merely  for  the  convenience  of  the 
pleader,  to  be  treated  as  an  ordinary  com- 
plaint in  a  civil  action,  in  which  another 
cause  of  action  may  be  united.  Lewis  v. 
Mountain  Home  Co-op.  Irr.  Co.,  28  Ida. 
682;  156  Pac.  419. 

In  order  to  conform  with  the  statute,  it 
is  proper  to  designate  as  plaintiff  one  who 
petitions  for  the  issue  of  the  writ  of  man- 
damus, and  as  defendant  the  person 
against  whom  it  is  desired  the  writ  shall 
issue.  Epperson  v.  Howell,  28  Ida.  338; 
154  Pac.  621. 

A  person  seeking  by  mandamus  his 
reinstatement  as  superintendent  of  schools 
in  a  certain  school  district,  when,  under 
the  law,  a  school  district  of  that  class  is 
entitled  to  a  superintendent  only  in  case 
it  employs  as  many  as  thirty-five  teachers, 
must  state  in  his  petition  how  many  teach- 
ers are  employed  in  the  district  con- 
cerned; otherwise,  the  petition  is  bad  on 
demurrer.  Buck  v.  Board  of  Trustees,  28 
Ida.  293;  154  Pac.  372. 

MASTER  AND  SERVANT 

Continuing   liability  for  wages 

The  object  of  the  act  of  1911,  whereby 
employers  of  labor  are  made  liable  for 
wages  for  every  month  during  which  they 
remain  in  default  for  wages  earned,  is  to 
require  employers  to  pay  their  employees 
promptly  and  in  lawful  money  when  they 
are  discharged  or  quit  work,  such  object 
resting  on  the  ground  that  labor  is  prop- 
erty, for  which  due  compensation  is  to 
be  paid.  Olson  v.  Idora  Hill  Min.  Co.; 
Norris  v.  Idora  Hill  Min.  Co.;  Probach  v. 
Idora  Hill  Min.  Co.,  28  Ida.  504;  155  Pac. 
291. 

Employers'  liability  act 

The  employers'  liability  act,  in  provid- 
ing that  "every  employer  of  labor  in  or 
about  a  .  .  .  factory  (or)  workshop  .  .  . 
shall  be  liable  to  his  employee  or  servant 
for  a  personal  injury  received  by  such 
employee  or  servant  in  the  service  or 
business  of  the  master  or  employer,"  was 
not  intended  to  cover  an  injury  received 
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by  an  employee  of  a  sawmill  company,  in 
the  course  of  his  employment,  which  was 
to  pile  logs  at  a  place  six  miles  from  the 
sawmill,  preparatory  to  their  being  con- 
veyed to  the  mill.  Sumey  v.  Craig  Moun- 
tain Lumber  Co.,  27  Ida.  721;  152  Pac.  181. 

The  intent  of  the  legislature  in  limiting 
the  operation  of  the  employers'  liability 
act  to  a  point  "in  or  about"  a  factory, 
etc.,  was  due  to  there  being  a  duty  on  the 
part  of  the  employer,  in  a  business  of 
that  sort,  to  have  some  responsible  agent 
in  charge  of  the  mill  itself,  to  whom  the 
employee  could  look  for  direction.  Sumey 
v.  Craig  Mountain  Lumber  Co.,  27  Ida. 
721;  152  Pac.  181. 

The  effect  of  the  employers'  liability 
act  is  to  limit  the  defenses,  formerly  avail- 
able under  the  common  law,  to  those 
specifically  provided  for  in  the  statute, 
chiefly  in  respect  to  the  fellow-servant 
doctrine,  which  it  abrogates.  Sumey  v. 
Craig  Mouatain  Lumber  Co.,  27  Ida.  721; 
152  Pac.  181. 

Safe  appliances  and  places  for  work 

It  is  the  master's  duty  to  furnish  his 
employee  with  safe  appliances  for  work 
and  with  a  safe  place  in  which  to  work. 
Tucker  v.  Palmberg,  28  Ida.  693;  155  Pac. 
981. 

If  a  steel  hook,  which  is  an  appliance 
with  which  the  servant  is  working, 
straightens  out,  from  the  strain  of  lifting 
a  heavy  beam,  the  servant  has  a  right  to 
rely  upon  the  master's  choosing  a  stronger 
hook  in  replacing  the  one  that  has 
straightened  out;  and  by  riding,  in  the 
course  of  his  employment,  upon  the  beam 
while  it  is  being  lifted  by  the  fresh  hook, 
he  is  not  guilty  of  contributory  negligence 
in  law.  Tucker  v.  Palmberg,  28  Ida.  693; 
155  Pac.  981. 

Fellow  servants 

A  fellow  servant  is  not  any  the  less 
such  because  in  the  especial  work  he  has 
superior  knowledge  and  directs  the  opera- 
tion; provided  that,  in  case  of  disagree- 
ment between  co-employees,  appeal  is  to 
be  had  to  the  master,  or  to  a  foreman  rep- 
resenting him.  Coulston  v.  Dover  Lum- 
ber Co.,  28  Ida.  390;  154  Pac.  636. 

Assumption  of  risk  by  servant  injured 

If  the  servant  continues  to  work  with 
a  dangerous  machine,  after  learning  of 
the    danger    and    informing    the    master 


thereof,  he  must,  in  order  to  recover  for 
injuries  subsequently  suffered  by  him  by 
reason  of  the  employment,  show  that,  in 
so  continuing,  he  relied  upon  promises  by 
the  master  to  repair.  Coulston  v.  Dover 
Lumber  Co.,  28  Ida.  390;   154  Pac.  636. 

A  promise  to  repair,  if  made  so  far  in 
the  past  as  to  preclude  a  reasonable 
expectation  of  fulfillment,  is  of  no  effect; 
and  the  servant  can  not  continue  to  work 
with  a  defective  machine  and  then  say 
that  he  did  so  relying  on  a  promise  to 
repair.  Coulston  v.  Dover  Lumber  Co.,  28 
Ida.  390;  154  Pac.  636. 

In  an  action  by  a  servant  against  a 
master  for  damages  for  personal  injuries 
resulting,  as  alleged,  from  the  defendant's 
negligence,  the  trial  court  is  sustained  in 
granting  a  nonsuit,  ordering  a  dismissal, 
and  overruling  a  motion  for  a  new  trial, 
the  effect  of  the  evidence  being  that  the 
plaintiff  assumed  the  risk.  Marineau  v. 
Humbird  Lumber  Co.,  28  Ida.  335;  154 
Pac.  492. 

Under  the  employers'  liability  act,  the 
question  of  assumption  of  risk  is  for  the 
jury.  Tucker  v.  Palmberg,  28  Ida.  693; 
155  Pac.  981. 

Editorial  notes 

Assumption  of  risk  as  affected  by  mas- 
tee's  promise  to  repair.  Ann.  Cas.  1913C, 
505. 

Actions 

In  an  action  for  damages  for  personal 
injuries,  suffered  by  a  servant  by  reason, 
as  alleged,  of  his  master's  negligence,  if 
the  plaintiff  relies,  for  recovery,  upon  the 
master's  duty  to  furnish  the  servant  with 
safe  tools  and  appliances,  he  must  prove 
that  the  defendant's  failure  in  respect  to 
this  duty  was  the  proximate  cause  of  the 
accident.  Antler  v.  Cox,  27  Ida.  517;  149 
Pac.  731. 

MECHANICS'  LIENS 

Estimates 

In  the  absence  of  fraud,  or  mistake,  or 
undue  influence,  or  of  collusion  that 
amounts  to  fraud,  in  the  making  up  of 
estimates,  upon  which  payments  are  to 
be  made,  under  construction  contracts, 
such  estimates  are  final;  provided,  the 
contract  calls  for  an  umpire  between  the 
parties  and  this  umpire  has  approved  the 
estimate.  Smith  v.  Faris-Kesl  Const.  Co., 
27  Ida.  407;  150  Pac.  25. 
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Unless  it  is  part  of  the  agreement,  in 
a  building  or  construction  contract,  that 
estimates  stated  to  be  approximately 
correct  are  to  be  taken  as  absolutely  so, 
the  acceptance  of  payments  on  these  esti- 
mates does  not  waive  the  question  of 
errors  therein.  Smith  v.  Faris-Kesl  Const. 
Co.,  27  Ida.  407;  150  Pac.  25. 

ENFORCEMENT— FORECLOSURE 

Nature  of  suit 

A  suit  to  foreclose  a  mechanic's  lien 
is  a  suit  in  equity,  and  in  equitable  suits 
the  trial  court  must  file  findings  of  fact 
and  conclusions  of  law;  the  verdict  of  a 
jury  upon  facts  submitted  to  them  in  such 
a  case  is  merely  advisory  to  the  court. 
Jensen  v.  Bumgarner,  25  Ida.  355;  137  Pac. 
529. 

A  suit  to  foreclose  a  mechanic's  lien  is 
equitable  in  nature,  and  the  verdict  of  a 
jury,  on  questions  arising  in  such  a  suit 
and  submitted  to  them,  is  merely  ad- 
visory to  the  court;  the  latter  has  discre- 
tion to  consider  or  reject  it,  as  it  may 
deem  fit,  in  making  the  findings.  Jensen 
v.  Bumgarner,  25  Ida.  355;  137  Pac.  529. 

Laches 

If  the  defendant  owner,  in  a  suit  to 
enforce  a  mechanic's  lien,  pleads  that 
the  plaintiff  has  been  guilty  of  laches  in 
regard  to  pushing  his  claim  against  the 
contractor,  the  facts  and  circumstances 
of  the  particular  case  must  be  considered; 
and,  though  lapse  of  time  is  one  of  these 
considerations,  it  does  not  control  the 
others.  Smith  v.  Faris-Kesl  Const.  Co., 
27  Ida.  407;  150  Pac.  25. 

Laches,  in  order  to  be  good  as  a  de- 
fense to  a  suit  to  foreclose  a  mechanic's 
lien,  must  involve  the  idea  of  delay,  such 
as,  considered  with  other  circumstances, 
implies  a  purpose  by  the  negligent  party 
to  abandon  his  right.  Smith  v.  Faris- 
Kesl  Const.  Co.,  27  Ida.  407;  150  Pac.  25. 

Findings  of  fact  and  conclusions  of  law 

In  its  disposition  of  a  suit  to  foreclose 
a  mechanic's  lien,  the  court  is  required 
to  make  findings  of  fact  covering  each 
material  issue  raised  by  the  pleadings, 
and  thereafter  to  make  conclusions  of 
law  supported  by  these  findings;  upon 
which  findings  and  conclusions  the  judg- 
ment of  the  court  should  be  based.  Jen- 
sen v.  Bumgarner,  25  Ida.  355;  137  Pac. 
529. 


Upon  the  question  of  the  classification 
of  different  sorts  of  cement,  in  a  suit  for 
foreclosing  a  mechanic's  lien,  if  expert 
evidence,  although  unsatisfactory,  was 
the  best  procurable,  the  trial  court,  in  its 
findings  thereupon,  pro  and  con,  should  be 
sustained.  Smith  v.  Faris-Kesl  Const.  Co., 
27  Ida.  407;  150  Pac.  25. 

Purchaser's  title 

In  purchasing  at  a  sale  of  property, 
whether  of  a  public  character  or  other- 
wise, to  satisfy  a  mechanic's  lien,  a  per- 
son can  acquire  no  greater  right,  title,  or 
interest  in  the  property  than  the  owner 
had  at  whose  instance  the  improvement 
was  made.  Smith  v.  Faris-Kesl  Const. 
Co.,  27  Ida.  407;  150  Pac.  25. 

Attorneys'  fees 

In  a  suit  to  enforce  a  mechanics'  lien, 
the  fees  of  the  attorneys  engaged  are 
merged  with  and  become  part  of  the  prin- 
cipal debt,  for  which  foreclosure  of  the 
lien  is  sought.  Smith  v.  Faris-Kesl  Const. 
Co.,  27  Ida.  407;  150  Pac.  25. 

In  a  case,  in  which  the  owner  of  prop- 
erty has  been  forced  to  pay  attorneys' 
fees  to  a  successful  lien  claimant,  such 
owner  can  recover  back  the  amount  from 
the  contractor,  who  owed  the  debt  for 
which  the  lien  was  foreclosed.  Smith  v. 
Faris-Kesl  Const.  Co.,  2,7  Ida.  407;  150 
Pac.  25. 

MINES    AND    MINERALS 

The  law  which  requires  the  location  of 
a  mining  claim  to  be  marked  on  the 
ground  is  intended  to  fix  the  claim,  so 
that  it  may  not  be  swung  or  floated,  to 
the  disadvantage  of  persons  who,  in  good 
faith,  are  looking  for  unoccupied  ground. 
Swanson  v.  Koeninger,  25  Ida.  361;  137 
Pac.  891. 

In  the  location  of  mining  claims,  the 
rule  that  monuments  shall  control  courses 
and  distances  does  not  hold  good  if  the 
monuments  are  subject  to  doubt.  Swan- 
son  v.  Koeninger,  25  Ida.  361;  137  Pac. 
891. 

It  is  only  so  far  as  there  is  no  sub- 
stantial variance  between  the  location 
notice  and  the  claim,  as  marked  by  the 
stakes,  that  the  principle  applies  giving 
the  stakes  control.  Swanson  v.  Koen- 
inger, 25  Ida.  361;  137  Pac.  891. 
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The  function  designed  for  the  location 
notice,  UDder  the  mining  laws,  is  to  in- 
form the  public  of  the  precise  ground 
claimed  by  the  locator.  Swanson  v. 
Koeninger,  25  Ida.  361;  137  Pac.  891. 

A  miner,  prospector,  or  landowner  is 
not  guilty  of  negligence  in  leaving  pros- 
pect holes,  pits,  or  shafts  open  on  the 
public  domain,  or  elsewhere,  upon  min- 
eral lands;  and  the  hole,  pit,  or  shaft 
so  left  open  does  not  constitute  a  nuisance 
for  which  he  is  answerable.  Strong  v. 
Brown,  26  Ida.  1;  52  L.  R.  A.,  N.  S.,  140; 

140  Pac.  773. 

The  owner  of  mines  on  the  public  lands 
is  not  liable  to  the  owner  of  livestock, 
which,  while  grazing  on  such  lands,  have 
fallen  into  shafts,  excavations,  or  pits 
made  by  the  mine  owner  and  left  unin- 
closed.  Strong  v.  Brown,  26  Ida.  1;  52 
L.  R.  A.,  N.  S.,  140;   140  Pac.  773. 

A  person  entitled,  under  the  laws  of  the 
United  States,  to  the  possession  of  min- 
ing ground,  by  reason  of  his  having  com- 
plied with  the  statute  as  to  adverse  pos- 
session, may  defend  his  possession  and 
have  it  protected  in  an  action  to  quiet 
such  right  in  him.  Poncia  v.  Eagle,  28 
Ida.  60;  152  Pac.  208. 

MONOPOLIES 

The  constitution  makers,  in  providing 
against  monopolies,  had  in  mind  an  unre- 
stricted monopoly,  and  not  one  that  is 
governed  and  controlled  by  law,  and 
restrained  from  charging  more  than  just 
and  fair  rates  for  serving  the  people. 
Idaho  Power  &  L.  Co.  v.  Blomquist,  26 
Ida.  222;  141  Pac.  1083. 

Competition  is  not  the  only  relief  against 
oppressive  monopoly;  if  a  public  utili- 
ties commission  can  establish  reasonable 
rates  for  both  a  corporation  and  the  users 
of  its  product,  this  will,  in  the  end,  be 
better  than  cut-throat  competition.  Idaho 
Power  &  L.  Co.  v.  Blomquist,  26  Ida.  222; 

141  Pac.  1083. 

MORTGAGES 

In   general 

The  rights  of  one,  who  in  good  faith  has 
loaned  money  secured  by  mortgage  on 
land  the  record  title  of  which  is  in  the 
mortgagor,  can  not  be  defeated  by  the 
claim  of  the  wife  of  one  of  the  borrowers 
under    a    deed,    withheld     from     record 


throughout  the  transaction,  of  which  deed 
the  mortgagee  had  no  notice.  Blucher  v. 
Shaw,  26  Ida.  497;   144  Pac.  342. 

A  sheriff's  deed  given  in  foreclosure  of 
a  mortgage,  when  a  sheriff's  certificate 
should  have  been  given,  should  not,  after 
the  lapse  of  more  than  thirty  years,  dur- 
ing which  no  attempt  at  redemption  has 
been  made,  be  set  aside  at  the  suit  of  the 
original  owners  of  the  property.  Fair- 
view  Inv.  Co.  v.  Lamberson,  25  Ida.  72; 
136  Pac.  606. 

If,  in  the  judgment  foreclosing  a  mort- 
gage, an  attorney  has  been  awarded  a 
fee,  under  the  conditions  of  the  instru- 
ment, a  question  can  not  be  raised  after- 
wards as  to  whether  the  recipient  of  the 
fee  was  duly  licensed  to  practice  as  an 
attorney  within  the  state.  Anderson  v. 
Coolin,  28  Ida.  494;  155  Pac.  677. 

Evidence  supporting  findings  of  fact 
and  requiring  an  affirmance  of  the  judg- 
ment of  foreclosure.  Crane  v.  Morton 
Realty  Co.,  —  Ida.  — ;  157  Pac.  249. 

Equitable   mortgage 

If  a  transfer  of  land  is  made  as  a  secu- 
rity, no  matter  what  the  form  of  the 
instrument  may  be,  or  what  name  the 
parties  give  to  the  transaction,  it  is  re- 
garded in  equity  as  a  mortgage.  Capital 
Lumber  Co.  v.  Saunders,  26  Ida.  408;  143 
Pac.  1178. 

Assignment 

If  a  mortgagee  assign  the  note  and 
mortgage  as  collateral  for  a  loan  of  a 
large  sum,  but,  at  the  time,  the  docu- 
ments are  held  by  a  bank  as  collateral  for 
a  smaller  loan;  and  if  other  persons  pay 
the  bank  its  loan  and  it  turns  the  docu- 
ments over  to  them,  these  persons  merely 
stand  in  the  shoes  of  the  bank,  and,  on 
foreclosure  of  the  mortgage  by  the  as- 
signee, are  entitled  to  only  the  amount 
of  the  bank  loan  with  interest,  the  as- 
signee being  entitled  to  the  balance.  Mel- 
len  v.  Garrett,  25  Ida.  102;  136  Pac.  437. 

Where  the  president  and  secretary  of  a 
corporation,  as  such,  assign  six  of  a  series 
of  mortgage  notes,  held  by  the  corpora- 
tion, to  themselves  as  individuals,  and 
then  as  individuals  execute  assignments 
of  these  to  private  creditors  of  theirs  by 
way  of  security,  without  delivery  of  the 
notes  themselves,  a  bona  fide  payment  in 
settlement  by  the  mortgagor,  and  a  full 
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satisfaction  by  the  corporation,  deprive 
the  assignees  of  the  six  notes  of  any 
rights  they  may  have  had  to  foreclose. 
Crane  v.  Morton  Realty  Co.,  —  Ida.  — ; 
157  Pac.  249. 

MOVING   PICTURE  SHOWS 

See  Municipal  Corporations. 

MUNICIPAL    CORPORATIONS 

See  Intoxicating  Liquors. 

Power  to  construct  bridges.  See 
Bridges. 

Creation,  alteration,  existence,  and  disso- 
lution 

There  has  been,  since  1899,  no  legisla- 
tion amending  or  repealing  the  law  of  that 
year,  to  the  effect  that  the  subdivision 
of  established  lots  and  blocks  into  smaller 
ones  causes  the  resulting  parcels  to  be 
lots  and  blocks  within  the  contemplation 
of  the  tax  laws;  and  to  the  effect  also 
that  land  is  contiguous  or  adjacent  to  a 
town,  and  as  such  may  validly  be  incor- 
porated in  it,  notwithstanding  that  a 
stream  or  embankment,  or  a  strip  of  soil 
not  over  two  hundred  feet  wide,  may 
intervene.  Sanders  v.  City  of  Coeur 
D'Alene,  27  Ida.  353;  149  Pac.  290. 

Governmental    powers    and    functions — in 
general 

Under  grants  by  the  legislature  to  mu- 
nicipal corporations,  there  can  be  exer- 
cised only  suGh  powers  and  rights  as  are 
clearly  comprehended  under  the  words  of 
the  act,  or  derived  therefrom  by  neces- 
sary implication,  regard  being  had  to  the 
object  of  the  grant  and  to  the  constitu- 
tional rights  of  the  citizens  to  be  pro- 
tected with  respect  to  life,  liberty  or  prop- 
erty; and  any  ambiguity  or  doubt  arising 
out  of  the  terms  of  the  act  must  be 
resolved  in  favor  of  the  granting  power. 
State  v.  Frederic,  28  Ida.  709;  155  Pac.  977. 

A  municipal  corporation  possesses  such 
powers  only  as  the  state  confers  upon  it, 
subject  to  addition  or  diminution  at  its 
discretion.  State  v.  Frederic,  28  Ida.  709; 
155  Pac.  977. 


under  the   Black   law 


should  hold  office  only  until  the  next 
annual  election,  directs  that  "thereafter 
a  mayor  shall  be  elected  every  two  years 
and  shall  hold  office  until  his  successor 
be  elected  and  qualified,  except  as  here- 
inafter provided;  this  is  an  absolute  ex- 
ception. Hodges  v.  Tucker,  25  Ida.  563; 
138  Pac.  1139. 

The  provision  in  the  Black  Law,  adopt- 
ing into  it  all  general  laws  not  incon- 
sistent, imported  into  the  act  such  pro- 
visions only  as  will  give  it  force  and 
effect.  Hodges  v.  Tucker,  25  Ida.  563; 
138  Pac.  1139. 

The  provisions  of  section  7459,  Rev. 
Codes,  are  not  incorporated  into  the  Black 
Law,  but  the  Black  Law  contains  provi- 
sions providing,  upon  its  adoption,  for  a 
complete  form  of  government  for  desig- 
nated cities.  Hodges  v.  Tucker,  25  Ida. 
563;  138  Pac.  1139. 

Section  7459,  Rev.  Codes,  is  not  re- 
pealed by  the  Black  Law,  but  is  in  force; 
the  Black  Law  is  the  law  of  this  state,  and 
contains  the  provisions  in  relation  to 
municipalities  organized  under  such  law. 
Hodges  v.  Tucker,  25  Ida.  563;  138  Pac. 
1139. 

as  to  nuisances 


It  is  within  the  power  and  it  is  the 
duty  of  a  village  to  preserve  the  health 
and  protect  the  personal  rights,  morals, 
and  property  interests  of  its  inhabitants; 
and  it  may  bring  an  action  in  the  district 
court  for  securing  the  removal  and  abate- 
ment of  a  public  nuisance,  causing  special 
injury  to  such  rights,  morals,  or  inter- 
ests. Village  of  American  Falls  v.  West, 
26  Ida.  301;  142  Pac.  42. 

as  to  streets  and  alleys,  channels  and 

watercourses 

The  city  of  Twin  Falls  has  power,  un- 
der the  law,  to  establish,  lay  out,  alter, 
and  open  any  street  or  alley  within  its 
limits,  and  to  improve  and  repair  them; 
also  to  construct  bridges  and  to  wall  and 
cover  channels  or  water  courses.  City  of 
Twin  Falls  v.  Harlan,  27  Ida.  769;  151  Pac. 
1191. 

as  to  indictable  misdemeanors 


Chapter  82  of  the  laws  of  1911,  com- 
monly known  as  the  Black  Law:  "An  act 
providing  a  form  of  government  for  cities 
of  the  state  of  Idaho,"  after  stating  that 
the  first  mayor  elected  after  its  passage 


The  legislature  does  not  have  power, 
under  the  constitution,  to  confer  upon 
cities  or  towns  authority  to  prohibit  or  to 
punish  indictable  misdemeanors;  hence, 
the  city  of  Coeur  D'Alene,  in  attempting 
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to  confer  by  ordinance,  jurisdiction  upon 
a  police  judge  to  try  summarily  and,  upon 
conviction,  to  punish  a  person  charged 
with  unlawfully  having  intoxicating  liquors 
in  his  possession,  acted  beyond  its  munici- 
pal powers,  that  offense  being,  under  the 
state  law,  an  indictable  misdemeanor. 
State  v.  Frederic,  28  Ida.  709;  155  Pac.  977. 

The  legislature  did  not  intend,  by  its 
enactments,  to  authorize  municipalities  to 
prohibit  by  ordinance  acts  which,  under 
the  general  laws  of  the  state,  are  made 
indictable  misdemeanors,  and  to  inflict 
punishment  for  the  commission  thereof. 
State  v.  Frederic,  28  Ida.  709;  155  Pac.  977. 

Proceedings  of  council  or  other  governing 
body 

When  a  proper  petition,  bearing  the 
requisite  number  of  signatures  of  quali- 
fied electors,  is  presented  to  the  council 
or  board  of  trustees  of  any  city  or  village, 
in  this  state,  regardless  of  its  form  of 
government,  requesting  that  theaters  or 
moving  picture  shows  may  be  opened  and 
operated  on  Sunday,  such  council  or  board 
of  trustees  has  power  to  grant  the  relief 
prayed  for,  and,  having  granted  it,  by  the 
passage  of  an  appropriate  ordinance,  the 
referendum  provision  of  the  commission 
form  of  government  does  not  apply 
thereto.  Perrault  v.  Robinson,  —  Ida.  — ; 
158  Pac.  1074. 

It  is  within  the  corporate  powers  of  the 
village  of  Post  Falls  to  pass  an  enforce- 
able ordinance  making  the  selling  of  pools 
on  horse  races  an  offense  punishable  by 
fine.  State  v.  Bird,  29  Ida.  47;  156  Pac. 
1140;  State  v.  Pelham,  —  Ida.  — ;  156  Pac. 
1141. 

If  a  municipal  ordinance  is  invalid  in 
part  and  valid  in  part,  and  one  part  is  not 
necessary  to  the  other,  the  valid  part 
stands.  State  v.  Bird,  29  Ida.  47;  156  Pac. 
1140;  State  v.  Pelham,  —  Ida.  — ;  156 
Pac.  1141. 

Editorial  notes 

Statutory  regulation  of  moving  pictures. 
Ann.  Cas.  1913E,  1306. 

Officers,  agents,  and  employees 

The  constitution  creates,  in  section  6 
of  article  18,  by  specific  reference,  all 
county  officers  as  constitutional  officers, 
and  provides  that  the  legislature,  by  gen- 
eral and  uniform  laws,  shall  provide  for 
municipal  officers  as  public  convenience 


may  require,  and  prescribe  their  duties 
and  fix  their  terms  of  office;  other  sec- 
tions of  the  instrument  make  constitu- 
tional officers  of  various  state  officers, 
but  no  one  of  them  anywhere  makes  ref- 
erence to  municipal  officers.  Hodges  v. 
Tucker,  25  Ida.  563;   138  Pac.  1139. 

Section  7459,  Rev.  Codes,  providing  for 
the  summary  removal  of  officers,  does  not 
refer  to  any  class  of  officers  of  municipal- 
ities, but  was  designed  to  apply  to  such 
officers  as  are  named  in  the  statute  and 
constitution;  simply  providing  that  an  in- 
formation may  be  filed  by  any  person 
against  any  officer  within  the  jurisdiction 
of  the  court:  Hodges  v.  Tucker,  25  Ida. 
563;  138  Pac.  1139. 

Section  7459,  Rev.  Codes,  is  not  in  force 
as  to  municipalities  operating  under  the 
commission  form  of  government.  Hodges 
v.  Tucker,  25  Ida.  563;  138  Pac.  1139. 

If  a  member  of  the  board  of  trustees  of 
a  municipality  is  guilty  of  the  illegal 
selling  of  property  to  such  municipality, 
the  act  is  not  the  "collection  of  an  illegal 
fee"  so  as  to  be  within  a  statute  making 
such  collection  penal.  Collman  v.  Wana- 
maker,  27  Ida.  342;  149  Pac.  292;  Coll- 
man v.  Gordon,  27  Ida.  351;  149  Pac.  294. 

Public  improvements — Notice  of  intention 

The  law,  regulating  the  assessment  and 
the  issuing  of  bonds  for  the  construction 
of  sewers  in  cities  and  villages,  justifies 
an  ordinance  of  the  village  of  Mountain 
Home  declaring  the  intention  of  the  board 
of  trustees  to  establish  a  main  trunk 
sewer  district,  setting  out  what  shall  be 
the  boundaries  of  such  district,  what  its 
purposes,  the  nature  and  manner  of  con- 
struction of  the  proposed  sewer,  its  cost, 
and  the  property  against  which  this  cost 
is  to  be  assessed.  Caldwell  v.  Village  of 
Mountain  Home,  29  Ida.  13;   156  Pac.  909. 

The  test  as  to  the  sufficiency  of  the 
notice  of  intention  is  whether  it  furnishes 
an  effective  opportunity  to  be  heard  and 
gives  reasonable  notice  thereof  to  those 
interested.  Coughanour  v.  City  of  Payette, 
26  Ida.  280;  142  Pac.  1076. 

Creation  of  improvement  districts 


An  ordinance  for  the  creation  of  an 
improvement  district,  substantially  com- 
plies with  the  law  if  it  names  the  dis- 
trict, states  the  kind  and  nature  of  the 
improvements,  provides  that  the  cost  and 
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expense  shall  be  assessed  and  taxed 
against  all  property  in  such  district,  and 
sets  out  the  proportion  of  its  assessment 
to  be  borne  by  the  property.  Coughanour 
v.  City  of  Payette,  26  Ida.  280;  142  Pac. 
1076. 

By  virtue  of  the  statute  dispensing  with 
the  rule  requiring  a  strict  construction  to 
be  given  to  acts  in  derogation  of  the 
common  law,  the  act  of  1915,  relating  to 
municipal  corporations,  where  the  same 
refers  particularly  to  local  improvement 
districts,  is  sufficiently  complied  with,  if 
complied  with  substantially.  McQueen  v. 
City  of  Moscow,  28  Ida.  146;  152  Pac.  799. 


-Petition  for  organization  of  local  im- 
provement district,  and   protest 


In  the  matter  of  the  organization  of  a 
local  improvement  district,  if,  after  the 
council  has  assumed  jurisdiction  and 
passed  the  ordinance  of  intention,  per- 
sons, whose  names  are  on  the  petition, 
withdraw  these  names  and  add  them  to 
those  of  the  protestants,  the  action  of 
these  persons  is  too  late  to  be  effective. 
McQueen  v.  City  of  Moscow,  28  Ida.  146; 
152  Pac.  799. 

While  it  is  the  privilege  of  resident 
owners  of  property  within  a  proposed  im- 
provement district  to  petition  for  the  or- 
ganization of  the  district,  it  is  the  privi- 
lege of  non-resident  owners  to  protest  in 
the  premises;  and,  if  these  protesting 
non-residents  own  two-thirds  of  the  front 
feet  along  the  proposed  improvement, 
their  protest  prevails,  unless  the  council 
decides  otherwise  by  a  three-fourths  vote. 
McQueen  v.  City  of  Moscow,  28  Ida.  146; 
152  Pac.  799. 

A  petition  for  the  organization  of  a 
local  improvement  district  must  describe 
and  indicate  by  a  map,  included  therein, 
the  district  proposed,  and  the  signers  of 
the  petition  must  own  property  subject  to 
assessment  within  such  district  and  be  as 
well  residents  of  it.  McQueen  v.  City  of 
Moscow,  28  Ida.  146;  152  Pac.  799. 

Signing  of  petition 


One  who  holds,  merely  by  a  contract 
for  a  deed,  property  within  a  proposed 
local  improvement  district,  the  deed  be- 
ing in  escrow,  may  sign  the  petition  for 
the  creation  of  such  district  and  have  his 
signature  counted;  provided  his  grantor 
does  not  also  sign.  McQueen  v.  City  of 
Moscow,  28  Ida.  146;  152  Pac.  799. 


Owners  in  common  of  property  within 
a  proposed  local  improvement  district, 
who  also,  as  individuals,  own  other 
property  there  separately,  may  net  each 
sign  the  petition  for  the  creation  of  such 
district  in  both  capacities  and  have  their 
signatures  counted  twice  as  petitioners. 
McQueen  v.  City  of  Moscow,  28  Ida.  146; 
152  Pac.  799. 

Where  property  within  a  proposed  local 
improvement  district  is  the  separate  prop- 
erty of  husband  or  wife,  but  is  occupied 
by  both  as  their  homestead,  it  is  suf- 
ficient if  only  the  separate  owner  signs 
the  petition  for  the  creation  of  the  dis- 
trict. McQueen  v.  City  of  Moscow,  28  Ida. 
146;  152  Pac.  799. 

Where  community  property  within  a 
proposed  local  improvement  district 
stands  in  the  name  of  husband  or  wife, 
the  record  title  is  the  criterion  for  the 
council  in  deciding  which  of  the  two 
should  sign  the  petition  for  the  creation 
of  the  district.  McQueen  v.  City  of  Mos- 
cow, 28  Ida.  146;  152  Pac.  799. 

Where  property  within  a  proposed  local 
improvement  district  is  owned  and  re- 
sided upon  as  community  property,  it  is 
sufficient  if  the  husband  alone  signs  the 
petition  for  the  creation  of  the  district. 
McQueen  v.  City  of  Moscow,  28  Ida.  146; 
152  Pac.   799. 

A  religious  corporation,  incorporated 
under  the  laws  of  the  state,  may,  if  it 
owns  property  within  a  proposed  local 
improvement  district,  sign  the  petition 
for  the  creation  of  such  district,  and  have 
its  signature  counted.  McQueen  v.  City 
of  Moscow,  28  Ida.  146;  152  Pac.  799. 


-Counting  of  names 


Where  an  owner  of  property  within  a 
proposed  local  improvement  district  has 
resided  in  the  district  but  is  absent  there- 
from, he  may  sign  the  petition  for  the 
creation  of  such  district  and  have  his 
name  counted,  unless  he  has  established 
a  residence  elsewhere.  McQueen  v.  City 
of  Moscow,  28  Ida.  146;  152  Pac.  799. 

An  owner  of  property,  within  a  pro- 
posed local  improvement  district,  who 
does  not  reside  in  the  state,  may  not  sign 
the  petition  for  the  creating  of  such 
district  and  have  his  signature  counted. 
McQueen  v.  City  of  Moscow,  28  Ida.  146; 
152  Pac.  799. 
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Where  community  property  is  within  a 
proposed  local  improvement  district,  and 
one  member  of  the  community  signs  the 
petition  for  the  creation  of  such  district, 
while  the  other  fails  to  do  so,  the  one 
signature  is  counted  as  for  both.  Mc- 
Queen v.  City  of  Moscow,  28  Ida.  146;  152 
Pac.  799. 

Where,  on  a  petition  for  the  organiza- 
tion of  a  local  improvement  district,  a 
name  has  been  signed,  sixty  days  after 
the  petition  has  been  filed  and  acted  upon 
by  the  municipality,  the  name  is  not  to  be 
counted.  McQueen  v.  City  of  Moscow, 
28  Ida.  146;  152  Pac.  799. 

Where  community  property  is  within  a 
proposed  local  improvement  district  and 
both  husband  and  wife  sign  the  petition 
for  the  creation  of  such  district,  the  two 
signatures  should  be  counted  as  one.  Mc- 
Queen v.  City  of  Moscow,  28  Ida.  146;  152 
Pac.  799. 

Where  a  husband  and  wife  each  owns 
property,  as  separate  estate,  within  a 
proposed  local  improvement  district  they 
may  each  sign  as  petitioners  for  the  cre- 
ation of  the  district,  and  both  names 
should  be  counted.  McQueen  v.  City  of 
Moscow,  28  Ida.  146;  152  Pac.  799. 

A  foreign  corporation  that  owns  prop- 
erty within  a  proposed  local  improve- 
ment district,  may  not  sign  the  petition 
for  the  creation  of  such  district,  even 
though  it  be  authorized  to  do  business 
within  the  state;  nor  can  it  be  counted 
as  a  protesting  property  owner.  McQueen 
v.  City  of  Moscow,  28  Ida.  146;  152  Pac. 
799. 

Appeal  from  rejection  of  protest 


Where  the  council  formally  rejects  a 
protest,  duly  signed  and  filed,  against  the 
establishment  of  a  local  improvement 
district,  there  is  no  appeal  from  its  ac- 
tion; however,  any  property  owner,  who 
is  dissatisfied  with  the  assessment  levied 
upon  his  property,  has  an  appeal  to  the 
district  court.  McQueen  v.  City  of  Mos- 
cow, 28  Ida.  146;  152  Pac,  799. 


-Contracts  for  public  work 


The  sewer  committee,  who  are  author- 
ized to  receive  bids  for  the  construction 
of  a  sewer  are  not  required  to  let  the  con- 
tract to  the  lowest  bidder  in  every  case, 
and  the  fact  that  they  let  it  to  some  other 
bidder  does  not  invalidate  the  contract  or 
affect  the  obligation  to  pay  for  the  work. 


Caldwell   v.   Village   of   Mountain   Home, 
29  Ida.  13;  156  Pac.  909. 

If  a  contract  for  public  work,  contain- 
ing the  usual  bond  requirements,  is  so 
expressed  as  to  indicate,  a  bond  of  a 
surety  company,  and  the  bond  proffered 
is  a  private  one,  the  point  an  be  availed 
of  only  by  the  municipality,  it  being  the 
other  contracting  party.  Pease  v.  City 
of  Payette,  26  Ida.  793;    147  Pac.  290. 

If  the  specifications  in  a  contract  for 
public  improvements,  for  the  expense  of 
which  a  municipality  proposes  to  issue 
bonds,  do  not  tend  to  increase  the  cost 
of  such  improvements  beyond  what  the 
improvement  district  should  be  required 
to  pay  under  the  laws,  the  issue  of  the 
bonds  is  not  to  be  regarded  as  invalid,  so 
as  to  discourage  competitive  bidding  on 
the  contract.  Pease  v.  City  of  Payette, 
26  Ida.  793;  147  Pac.  290. 

If  a  municipality  accepts  work  done 
under  a  contract,  made  with  it,  and  which 
it  was  within  its  powers  to  enter  into,  it 
is  under  obligation  to  pay  for  it.  Wycoff 
v.  Strong,  26  Ida.  502;  144  Pac.  341. 

The  city  of  Gooding,  in  purchasing  a 
building  for  a  city  hall  and  issuing  bonds 
to  provide  the  purchase  money,  acted  ac- 
cording to  law,  and,  the  proceedings  in 
that  connection,  in  regard  to  voting,  hav- 
ing been  regularly  had,  the  bonds  are 
valid.  Thomas  v.  City  of  Gooding,  27  Ida. 
624;   149  Pac.  1064. 

A  contract  with  a  village,  by  one  of 
its  trustees,  for  the  sale  to  it  of  goods 
of  his  is  within  the  statutory  prohibition 
against  the  participating  by  members  of 
the  legislature,  or  by  state,  county,  city, 
district,  or  precinct  officers,  in  any  con- 
tract made  by  them  officially.  Collman  v. 
Wanamaker,  27  Ida.  342;  149  Pac.  292; 
Collman  v.  Gordon,  27  Ida.  351;  149  Pac. 
294. 

In  carrying  out  a  municipal  ordinance 
for  the  construction  of  a  sewer  system,  a 
change  that  appears  to  have  involved, 
not  the  cost,  but  only  the  construction, 
and  to  have  involved  that  in  a  respect  not 
affecting  the  property  holders,  will  not 
render  the  proceeding  void.  Caldwell  v. 
Village  of  Mountain  Home,  29  Ida.  13;  156 
Pac.  909. 

enjoining   payment 

An  owner  of  property  within  a  munici- 
pality can  not  sit  idly  by  and   withhold 
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objection,  when  proceedings  are  in  motion 
for  establishing  an  improvement  district, 
which  includes  that  property,  and  after- 
wards enjoin  payment  for  the  improve- 
ment on  the  ground  that  some  other  prop- 
erty was  not  included.  Caldwell  v.  City  of 
Mountain  Home,  29  Ida.  13;  156  Pac.  909. 

Police  power  and  regulations 

Under  the  power  a  city  may  have  to 
declare  what  shall  be  a  nuisance  and  to 
prevent  and  remove  it,  a  city  council  may 
not,  by  mere  resolution  or  motion,  declare 
any  particular  thing  to  be  a  nuisance 
which  has  not  before  been  pronounced  to 
be  one  by  law,  or  adjudged  to  be  one  by 
the  courts.  City  of  Twin  Falls  v.  Harlan, 
27  Ida.  769;   151  Pac.  1191. 

The  law  imposes  upon  the  city  of  Twin 
Falls  the  duty,  for  the  protection  of  its 
citizens,  of  covering  a  ditch  in  a  street, 
if  such  ditch  exists  and  is  dangerous  to 
persons  using  the  street.  City  of  Twin 
Falls  v.  Harlan,  27  Ida.  769;  151  Pac.  1191. 

Fiscal    management,    public    debt,    securi- 
ties, and  taxation 

In  the  constitution,  where  it  forbids, 
except  as  therein  set  forth,  a  city  to 
"incur  any  indebtedness  or  liability"  ex- 
ceeding in  amount  its  income  for  the 
year,  "liability"  is  used  in  a  sense  more 
sweeping  and  comprehensive  than  that 
of  "indebtedness,"  leaving  it  to  be  in- 
ferred that  the  framers  of  the  instrument 
meant  to  cover  all  kinds  of  debts  and 
obligations  and  to  preclude  circuitous  and 
evasive  methods  of  incurring  debts  by 
cities.  Boise  Dev.  Co.  v.  Boise  City,  26 
Ida.  347;  143  Pac.  531. 

If,  in  order  to  carry  out  the  terms  of 
a  contract  to  which  a  city  is  a  party, 
the  city  will  have  to  incur  an  indebted- 
ness exceeding  in  amount  its  income  and 
revenue  for  the  year,  and  if  there  is  no 
vote  had  by  the  people  to  sanction  the 
indebtedness  and  no  provision  made  for 
a  tax  to  meet  the  interest  and  provide  for 
a  sinking  fund,  all  as  required  by  the 
constitution,  the  contract  can  not  be  en- 
forced. Boise  Dev.  Co.  v.  Boise  City,  26 
Ida.  347;  143  Pac.  531. 

Claims  against  corporation 

If  a  village  trustee  sells  goods  of  his  to 
the  village  and  demands  the  price,  he 
thereby  presents,  against  the  village,  a 
claim  other   than   for   services,   contrary 


to  the  spirit  of  the  statute  forbidding  the 
presentation  of  similar  claims  against 
counties.  Collman  v.  Wanamaker,  27  Ida. 
342;  149  Pac.  292;  Collman  v.  Gordon,  27 
Ida.  351;  149  Pac.  294. 

A  village  trustee  who,  after  selling,  in 
his  private  capacity,  goods  of  his  to  the 
village,  does  not  neglect  and  refuse  to 
perform  his  official  duties  by  not  voting 
against  the  allowance  of  the  claim,  for 
the  price,  to  himself  and  by  receiving  pay- 
ment of  the  warrants  therefor;  such  fail- 
ure to  vote  and  such  act  of  receiving 
payment  do  not  make  the  officer  answer- 
able, under  the  statute,  for  the  collection 
of  "illegal  fees."  Collman  v.  Gordon,  27 
Ida.  351;  149  Pac.  294;  Collman  v.  Wana- 
maker, 27  Ida.  342;  149  Pac.  292. 

Actions 

A  village  is  a  corporate  entity  and  has 
the  right  to  sue,  in  a  proper  court,  to 
protect  or  secure  its  rights.  Village  of 
American  Falls  v.  West,  26  Ida.  301;  142 
Pac.  42. 

NAVIGABLE    WATERS 

Rights  of  public 

A  navigable  river  is  open  to  public  use, 
and  a  person  has  a  right  to  utilize  it  for 
transporting  his  logs  and  timbers  to 
market  or  to  his  place  of  business,  in  the 
manner  to  him  most  convenient  and  least 
expensive,  so  long  as  he  does  not  thereby 
unnecessarily  interfere  with  the  rights  of 
other  persons.  Cameron  Lumber  Co.  v. 
Stack-Gibbs  Lumber  Co.,  26  Ida.  626;  144 
Pac.  1114;  Stack-Gibbs  Lumber  Co.  v. 
Cameron  Lumber  Co.,  26  Ida.  649;  144 
Pac.  1121. 

The  right  to  use  a  navigable  river,  for 
the  purpose  of  transporting  logs  and  other 
timbers,  carries  with  it  the  right,  in  a 
reasonable  manner,  to  intercept  these  logs 
and  timbers  at  the  most  convenient  and 
feasible  place  to  receive  them,  so  long  as 
this  does  not  unnecessarily  interfere  with 
the  rights  of  others  to  the  use  of  the 
river.  Cameron  Lumber  Co.  v.  Stack- 
Gibbs  Lumber  Co.,  26  Ida.  626;  144  Pac. 
1114;  Stack-Gibbs  Lumber  Co.  v.  Cam- 
eron Lumber  Co.,  26  Ida.  649;  144  Pac. 
1121. 

Lands  under  water 

The  title  to  the  beds  of  navigable 
streams  and  lakes,  below  high-water 
mark,  is  held  by  the  state  for  the  use  of 
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the  whole  people.    Callahan  v.  Price,  26 
Ida.  745;   146  Pac.  732. 

Riparian  and  littoral   rights 

The  supreme  court  of  the  United  States 
has  reversed  the  doctrine,  announced  by 
early  state  decisions,  that  a  riparian 
owner  upon  a  navigable  stream  is  vested 
with  the  land  under  the  water  as  far  as 
the  thread  of  the  main  stream.  Callahan 
v.  Price,  26  Ida.  745;   146  Pac.  732. 

The  right,  title,  or  interest  of  a  ripa- 
rian owner  of  uplands,  as  to  the  shores  of 
navigable  streams,  is  determined  by  the 
laws  of  the  state,  subject  only  to  the 
rights  vested  by  the  constitution  of  the 
United  States.  Callahan  v.  Price,  26  Ida. 
745;  146  Pac.  732. 

If  waters  of  a  navigable  river  are  so 
used  as  to  cut  off  a  riparian  owner  from 
all  access  to  the  river,  or  so  used  as  to 
impair  his  enjoyment  of  the  riparian  land, 
or  the  benefit  he  derives  from  it,  such  use 
may  be  enjoined.  Cameron  Lumber  Co.  v. 
Stack-Gibbs  Lumber  Co.,  26  Ida.  626;  144 
Pac.  1114;  Stack-Gibbs  Lumber  Co.  v. 
Cameron  Lumber  Co.,  26  Ida.  649;  144 
Pac.  1121. 

Title  to  islands  in  navigable  streams 

The  federal  supreme  court  has  decided 
that  an  island  in  Snake  river,  not  included 
in  the  public  land  survey,  though  existing 
when  the  state  was  admitted,  passed 
neither  to  the  state  by  the  admission  nor 
to  any  patentee  by  patent  to  the  uplands 
abutting  on  the  nearest  channel  of  the 
stream.  A.  B.  Moss  &  Bro.  v.  Ramey,  25 
Ida.  1;  136  Pac.  608. 

No  title  to  islands  in  navigable  streams, 
nor  to  navigable  lakes,  nor  to  the  bed  of 
such  streams,  passes  to  the  patentees  of 
the  United  States  by  sale  of  border  lots. 
Callahan  v.  Price,  26  Ida.  745;  146  Pac. 
732. 

If  an  island,  surrounded  by  well-defined 
channels  of  a  navigable  stream,  existed 
when  the  state  was  admitted  but  was  not 
included  in  the  public  land  survey,  and  if 
its  extent  exceeds  the  limits  of  a  legal 
subdivision  under  the  United  States  land 
laws,  then  it  did  not  pass  to  the  state  on 
the  latter's  admission  into  the  Union. 
Callahan  v.  Price,  26  Ida.  745;  146  Pac. 
732. 

Johnson  v.  Hurst,  10  Ida.  308;  77  Pac. 
784;    Lattig  v.  Scott,  17  Ida.  506;  107  Pac. 


47;  Johnson  v.  Johnson,  14  Ida.  561;  95 
Pac.  499;  24  L.  R.  A.,  N.  S.,  1240;  and 
Ulbright  v.  Baslington,  20  Ida.  539;  119 
Pac.  292,  294,  "are  hereby  overruled  in 
so  far  as  they  conflict  with  this  opinion." 
Callahan  v.  Price,  26  Ida.  745;  146  Pac. 
732. 

NEGLIGENCE 

See  Electricity. 

In  an  action  for  damages  for  personal 
injuries  to  an  employee  resulting  from  his 
falling  with  a  heavy  steel  beam  on  which 
he  was,  the  falling  of  the  beam  caused 
by  the  straightening  of  the  steel  hook  by 
which  it  was  being  lifted,  the  question  of 
negligence  is  for  the  jury,  the  evidence 
being  that  the  hook  was  in  all  respects 
similar  to  one  that,  just  before  the  acci- 
dent, had  straightened  out  while  lifting 
the  same  beam.  Tucker  v.  Palmberg,  28 
Ida.  693;  155  Pac.  981. 

Where  the  facts  are  disputed,  and  from 
them  reasonable  and  prudent  men  might 
disagree  as  to  the  question  of  negligence, 
that  question  is  one  of  fact  for  the  jury 
to  decide.  Tucker  v.  Palmberg,  28  Ida. 
693;  155  Pac.  981. 

If  the  owner  of  a  building  engages  a 
contractor  to  perform  work  on  or  about 
this  building,  and,  by  reason  of  his  negli- 
gence, injury  comes  to  an  employee  of 
the  contractor  while  in  the  act  of  doing 
the  work,  the  employee  has  a  right  of 
action  against  such  owner.  Gagnon  v.  St. 
Maries  L.  &  P.  Co.,  26  Ida.  87;  141  Pac.  88. 

Proximate  causes  are  such  as  are  the 
ordinary  and  natural  results  of  the  omis- 
sion or  negligence  complained  of,  and 
are  usual  and  might  have  been  reasonably 
expected  to  occur.  Antler  v.  Cox,  27  Ida. 
517;  149  Pac.  731. 

In  a  personal  injury  suit,  brought  by  an 
injured  employee  against  his  employer, 
in  which  there  is  produced  at  the  trial 
evidence  both  to  prove  and  disprove  con- 
tributory negligence,  it  is  for  the  jury  to 
determine  the  question.  Swanstrom  v. 
Frost,  26  Ida.  79;   140  Pac.  1105. 

In  an  action  for  personal  injuries,  the 
court  ought  not  to  permit  the  jury  to 
guess  or  speculate  upon  what  was  the 
cause  of  the  accident  out  of  which  the 
injuries  arose.  Antler  v.  Cox,  27  Ida.  517; 
149  Pac.  731. 
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In  actions  for  damages  for  personal 
injuries  resulting,  as  alleged,  from  the 
defendant's  negligence  in  the  operation 
of  some  utility  of  his,  plaintiff's  presence 
on  which  at  the  time  was  rightful,  the 
complaint  must  set  out  enough  facts  to 
inform  the  defendant  of  the  acts  and 
omissions  charged  to  him,  so  that  he 
may  meet  them,  if  he  can,  in  his  answer. 
Graham  v.  Coeur  D'Alene  &  St.  Joe 
Transp.  Co.,  27  Ida.  454;  149  Pac.  509. 

NEW    TRIAL 

The  claim  that  a  verdict  is  indefinite 
does  not  entitle  a  party  to  a  new  trial, 
if  no  question  of  its  lacking  support  by 
the  evidence  is  involved.  Trask  v.  Boise 
King  Placers  Co.,  26  Ida.  290;  142  Pac. 
1073. 

If  a  decision  is  rendered  in  open  court 
and  the  counsel  for  the  defeated  party, 
being  present,  thereupon  asks  for,  and 
is  given  by  the  court,  thirty  days'  time 
within  which  to  move  for  a  new  trial,  such 
party  is  still  required  to  serve  upon  his 
adversary,  within  the  statutory  time, 
notice  of  intention  to  make  the  motion. 
Howes  v.  Dols,  27  Ida.  576;    150  Pac.  38. 

If,  upon  the  rendering  of  a  decision  in 
open  court,  the  counsel  for  the  defeated 
party,  being  there  present,  asks  for  and 
is  given  by  the  court  thirty  days'  time 
within  which  to  file  his  motion  for  a 
new  trial,  such  counsel  has  actual  notice 
of  the  decision,  and  the  ten-day  period 
within  which  the  notice  of  intention  must 
be  served  begins  immediately.  Howes  v. 
Dols,  27  Ida.  576;   150  Pac.  38. 

Where  a  motion  for  a  new  trial  is  based 
on  the  affidavit  of  one  of  the  moving 
attorneys,  to  the  effect  that  members 
of  the  jury  had  informed  him  of  improper 
methods  in  the  jury  room,  whereby  the 
verdict  had  been  arrived  at,  the  motion 
is  properly  denied,  if  there  are  before 
the  court  counter  affidavits,  made  by 
jurors  in  person,  showing  that  there  had 
been  no  such  misconduct.  Graham  v. 
Coeur  D'Alene  &  St.  Joe  Transp.  Co.,  27 
Ida.  454;  149  Pac.  509. 

When  the  evidence,  made  the  subject 
of  affidavits  on  which  a  motion  for  a 
new  trial  is  based,  is  either  cumulative 
of  evidence  received  in  the  trial  had  or 
else  is  such  as  might  easily  have  been 
produced  at  that  trial,  if  effort  to  produce 
it  had  been  made,  the  motion  should  be 


denied.   Montgomery  v.  Gray,  26  Ida.  583; 
144  Pac.  646. 

The  law  governing  applications  for  the 
granting  of  new  trials,  requires  that  the 
application  shall  be  heard  at  the  earliest 
practicable  period,  after  notice  of  motion. 
Behrensmeyer  v.  Gwinn,  25  Ida.  186;  136 
Pac.  623. 

The  trial  court  may  or  may  not  grant 
a  new  trial,  according  to  its  discretion. 
Montgomery  v.  Gray,  26  Ida.  583;  144  Pac. 
646. 

NONSUIT 

And  dismissal.  See  Dismissal  and  Non- 
Suit;  Electricity. 

NUISANCE 

A  thing  expressly  authorized  by  the  leg- 
islature to  be  done  is  thereby  legalized, 
and  the  subsequent  doing  of  it  as  au- 
thorized can  not  be  abated  as  a  nuisance, 
even  if  it  results  in  a  public  injury.  Vil- 
lage of  American  Falls  v.  West,  26  Ida. 
301;  142  Pac.  42. 

The  proper  conduct  of  a  lawful  business 
can  not  be  enjoined,  but  its  abuses  and 
excesses  may  be  prevented.  Village  of 
American  Falls  v.  West,  26  Ida.  301;  142 
Pac.  42. 

In  taking  measures  temporarily  for  the 
abatement  of  a  public  nuisance,  it  is  to 
be  considered  that  the  enforcement  of 
law,  in  emergencies,  often  requires  the 
use  of  drastic  measures.  State  v.  Kasiska, 
27  Ida.  548;  150  Pac.  17. 

A  village  itself  may  abate  a  nuisance 
within  its  limits,  but  to  secure  the  abate- 
ment of  a  public  nuisance  outside  its 
limits,  it  should  apply  to  a  court  of 
equity.  Village  of  American  Falls  v. 
West,  26  Ida.  301;  142  Pac.  42. 

Where  a  canal,  lawfully  constructed, 
was  in  operation  before  and  at  the  time 
of  the  establishment  of  a  municipality  on 
the  soil  through  which  it  runs,  the  munici- 
pality can  not  extend  a  street  so  as  to 
include  it  and,  declaring  it  a  nuisance, 
require  it  to  be  covered.  City  of  Twin 
Falls  v.  Harlan,  27  Ida.  769;  151  Pac.  1191. 

A  ditch  which  has  been  established, 
maintained,  and  operated  agreeably  to  the 
provisions  of  the  Carey  Act,  and  in  the 
construction  of  which  the  particular  pro- 
vision governing  the  contract  in  that 
connection  has  been  duly  complied  with, 
can  not  be  a  nuisance,  except  for  some 
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cause  other  than  its  having  been  con- 
structed or  its  being  operated  and  main- 
tained. City  of  Twin  Falls  v.  Harlan,  27 
Ida.  769;  151  Pac.  1191. 

OATH 

An  oath  is  a  solemn  appeal  to  the  Su- 
preme Being  in  attestation  of  the  truth 
of  some  statement;  and  what  entitles  it 
to  weight  and  consideration  is  its  being 
taken  before  some  properly  constituted 
official,  rather  than  its  being  administered 
by  a  particularly  designated  officer.  State 
v.  Jones,  28  Ida.  428;  154  Pac.  378. 

OFFICERS 

Of  county.     See  Counties. 

APPOINTMENT,  QUALIFICATION,  AND 

TENURE 

Public  officers 

Irrigation  districts,  organized  under 
state  laws,  are  public  corporations,  and 
their  officers,  being  chosen  by  the  elec- 
tors of  the  district,  are  public  officers.  In 
re  Bank  of  Nampa;  Appeal  of  American 
Surety  Co.,  —  Ida.  — ;  157  Pac.  1117. 

Since  all  officers  of  an  irrigation  dis- 
trict are  public  officers,  moneys  paid  to 
the  treasurer  of  such  a  district  consti- 
tute a  payment  to  and  a  receipt  by  a 
public  officer,  becoming  thereby  "public 
moneys"  within  the  statutory  definition. 
In  re  Bank  of  Nampa;  Appeal  of  American 
Surety  Co.,  —  Ida.  — ;  157  Pac.  1117. 

Appointment — in   general 

The  power  of  the  governor  in  respect 
to  making  appointments  to  office  may  be 
limited  by  the  legislature.  Ingard  v. 
Barker,  27  Ida.  124;  147  Pac.  293. 

Where  the  governor  has  been  given  ex- 
clusive power  to  determine  the  fact  as  to 
whether  there  exists  a  vacancy  in  an 
office,  and  to  fill  the  vacancy,  the  secre- 
tary of  state  is  in  duty  bound  to  issue 
the  commission  as  directed  by  the  gov- 
ernor; the  secretary  is  not  bound,  how- 
ever, to  issue  the  commission  on  direction 
of  the  governor  alone,  in  a  case  where 
the  power  given  is  to  be  exercised  by  the 
latter  jointly  with  other  persons  named 
by  the  legislature.  Ingard  v.  Barker,  27 
Ida.  124;  147  Pac.  293. 

The  reason  for  the  constitutional  pro- 
vision, that  offices  created  by  subsequent 
laws  shall  be  filled  by  the  governor,  unless 


the  appointment  or  election  is  otherwise 
provided  for,  was  that  the  framers  of 
the  instrument  could  not  foresee  what 
offices  might  be  created.  Ingard  v. 
Barker,  27  Ida.  124;  147  Pac.  293. 

sufficiency  of  title  of  statute 

An  act,  the  purpose  of  which  is  to 
prohibit  the  appointment  to  public  office 
of  any  person  related  to  the  appointing 
officer  by  affinity  or  consanguinity  within 
the  third  degree,  also  the  exchange  of 
such  appointments  by  public  officers,  and 
to  prescribe  penalties  for  its  violation,  is 
not  deficient  in  title,  under  the  constitu- 
tion, provided  the  title  expresses  in  effect 
that  purpose;  even  though  the  expression 
is  needlessly  prolix.  Barton  v.  Alexander, 
27  Ida.  286;  148  Pac.  471. 

as  affected  by  anti-nepotism  act 

The  anti-nepotism  act  was  intended  to 
prohibit  "associates  in  office,"  or  boards 
or  councils,  from  appointing  to  office  any 
person  related  to  them  or  to  either  or  any 
of  such  officers  within  the  prohibited  de- 
gree. Barton  v.  Alexander,  27  Ida.  286; 
148  Pac.  471. 

The  anti-nepotism  act  does  not  violate 
the  constitution  in  depriving  qualified 
persons  of  the  right  to  hold  appointive 
office.  Barton  v.  Alexander,  27  Ida.  286; 
148  Pac.  471. 

The  anti-nepotism  act  was  not  intended 
to  be  an  ex  post  facto  law  or  to  have  a 
retroactive  effect.  Barton  v.  Alexander, 
27  Ida.  286;  148  Pac.  471. 

The  degrees  of  relationship  contem- 
plated by  the  anti-nepotism  act  are  to  be 
computed  under  the  rule  of  the  civil, 
rather  than  the  canon  or  common  law; 
thus  excluding  from  appointment  only  the 
parents,  grandparents,  great-grandparents, 
uncles,  aunts,  brothers,  sisters,  chil- 
dren, grandchildren,  great-grandchildren, 
nephews,  and  nieces  of  either  the  officer 
or  his  wife.  Barton  v.  Alexander,  27  Ida. 
286;  148  Pac.  471. 

"associates  in  office" 


The  anti-nepotism  act  affects  officers 
outside  of  "associates  in  office,"  to  the 
extent  that  it  makes  it  penal  for  such  an 
officer  to  appoint  a  person  related,  within 
the  prohibited  degrees,  to  another  officer, 
upon  an  agreement  or  promise;  also  that 
the  payment  of  salary  to  an  illegal  ap- 
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pointee,  under  the  statute,  is  a  misde- 
meanor on  the  part  of  the  paying  officer 
for  which  he  may  be  punished.  Barton  v. 
Alexander,  27  Ida.  286;  148  Pac.  471. 

The  term  "associate  in  office"  is  prop- 
erly applied  to  one  who  shares  the  office 
or  position  of  authority  or  responsibility, 
and  not  to  an  appointee;  the  "associate" 
being  united  in  action,  with  a  purpose 
in  common  and  sharing  responsibility  and 
authority,  in  a  reasonably  equal  manner, 
and  being  authorized  by  law  to  perform 
duties  jointly  or  as  a  body.  Barton  v. 
Alexander,  27  Ida.  286;  148  Pac.  471. 

Removal 

The  statute,  as  to  summary  proceed- 
ings for  the  removal  of  public  officers, 
provides  two  grounds  for  such  a  removal: 
first,  the  charging  and  collecting  of  illegal 
fees  for  services  rendered  or  to  be  ren- 
dered in  the  office  held;  and,  second,  the 
refusal  or  neglect  of  the  officer  to  per- 
form the  duties  of  the  office;  but  it  does 
not  warrant  the  maintenance  of  any  pro- 
ceeding by  a  private  person  against  a 
public  official  for  any  other  kind  of  mis- 
conduct in  office.  McRoberts  v.  Hoar,  28 
Ida.  163;  152  Pac.  1046. 

The  statute  providing  for  summary  pro- 
ceedings for  the  removal  of  public  officers 
is  a  highly  penal  one,  and  is  subject, 
therefore,  to  a  strict  construction.  Mc- 
Roberts v.  Hoar,  28  Ida.  163;  152  Pac. 
1046. 

The  word  "fee,"  as  used  in  the  statute 
providing  for  the  summary  removal  of 
officers  for  collecting  illegal  fees  for 
services,  refers  to  sums  prescribed  by  law 
as  charges  for  services  rendered  by  pub- 
lic officers  as  such;  it  has  no  reference  to 
charges  under  a  contract  of  the  officer 
made  in  his  private  capacity  for  services 
unconnected  with  the  office.  McRoberts 
v.  Hoar,  28  Ida.  163;  152  Pac.  1046. 

The  statute  making  an  officer  remov- 
able, and  subjecting  him  to  fine,  for  col- 
lecting illegal  fees,  neglecting  the  duties 
of  the  office,  etc.,  is  highly  penal,  and 
therefore  may  not  be  extended  to  cover 
acts  or  omissions  that  do  not  come  clearly 
within  its  provisions.  Collman  v.  Wana- 
maker,  27  Ida.  342;   149  Pac.  292. 

Statutory  proceedings  for  the  removal 
of  a  public  officer,  if  begun  before  the 
expiration  of  the  officer's  term,  are  not  to 
be   dismissed   because  of  the   term's  ex- 


piring during  their  pendency.    Daugherty 
v.  Nagel,  27  Ida.  511;  149  Pac.  729. 

Under  a  statute  that  provides  for  the 
removal  of  an  officer  for  refusal  or  neglect 
to  perform  the  duties  of  his  office,  a  per- 
son can  not  be  removed  from  office  for 
misfeasance.  Collman  v.  Wanamaker,  27 
Ida.  342;  149  Pac.  292. 

RIGHTS,  POWERS,  DUTIES,  AND  LIA- 
BILITIES 

In   general 

Where  the  constitution  does  not  pro- 
vide for  the  contrary,  any  one  of  the  three 
departments  may  exercise  a  power  given 
it  by  statute  to  appoint  persons  to  office 
within  that  department.  Ingard  v.  Bar- 
ker, 27  Ida.  124;  147  Pac.  293. 

A  ministerial  officer,  who  has  exercised 
a  discretionary  power,  validly  his,  in  re- 
spect to  a  matter  before  him,  is  not  re- 
sponsible to  a  person  to  whom  his  action 
has  worked  injury,  unless  he  has  prac- 
ticed wilful  and  malicious  wrong.  State 
v.  American  Surety  Co.,  26  Ida.  652;  145 
Pac.  1097. 

Where  one  is  burdened  by  statute  with 
a  duty,  for  the  protection  and  benefit  of 
others,  with  no  discretionary  powers,  this 
person,  if  he  neglects  to  perform  the  duty, 
is  liable  to  each  of  these  others  for  the 
damages  resulting  proximately  from  the 
neglect,  without  regard  to  what  the  mo- 
tive was.  State  v.  Title  G.  &  S.  Co.,  27 
Ida.  752;  152  Pac.  189. 

An  individual  has  no  right  of  action 
against  a  public  officer  for  breach  of  a 
duty  which  he  owes  only  to  the  public, 
even  though  he  has,  by  reason  of  the 
breach,  suffered  a  specific  injury;  he  can 
not  maintain  such  an  action  without  show- 
ing that  the  duty  was  imposed  for  his 
benefit  and  protection,  and  was  intended 
to  give  him  a  vested  right  in  the  dis- 
charge of  the  duty.  State  v.  American 
Surety  Co.,  26  Ida.  652;  145  Pac.  1097. 

Compensation 

The  state  constitution  limits  the  com- 
pensation of  all  county  officials  and  their 
deputies  to  fixed  annual  salaries.  Mc- 
Roberts v.  Hoar,  28  Ida.  163;  152  Pac. 
1046. 

Prohibition  against  presentation  of  claims 

The  statutory  prohibition  against  the 
presenting   by   county   officers   of   claims 
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against  the  county,  except  for  their  own 
services,  extends  to  a  claim  which,  al- 
though for  the  officer's  own  services,  is 
for  services  rendered  outside  of  his  of- 
ficial duties;  an  officer  is,  therefore,  pre- 
cluded from  presenting  a  claim  for  any- 
extra  work  done  under  a  contract,  or  for 
extra  service  rendered  in  the  perform- 
ance of  his  official  duties.  McRoberts  v. 
Hoar,  28  Ida.  163;  152  Pac.  1046. 

Criminal  responsibility 

If  the  information,  in  a  proceeding  to 
remove  a  county  commissioner  for  the 
alleged  charging  and  collecting  of  illegal 
fees,  contains  also  an  accusation  of  having 
knowingly,  intentionally,  and  illegally  per- 
mitted inadequate  assessments  to  stand, 
the  additional  accusation  should  be 
stricken  out.  Daugherty  v.  Nagel,  28  Ida. 
302;  154  Pac.  375.  See  27  Ida.  511;  149 
Pac.  729. 

A  deposit  of  public  moneys  by  a  state, 
county,  city,  town,  or  district  officer, 
charged  with  the  receipt  of  such,  in  viola- 
tion of  the  law  authorizing  such  deposits, 
renders  the  offender  liable  to  imprison- 
ment and  disqualification  from  holding 
office.  In  re  Bank  of  Nampa;  Appeal  of 
American  Surety  Co.,  —  Ida.  — ;  157  Pac. 
1117. 
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Plaintiffs 


All  persons  having  an  interest  in  the 
subject  of  the  action  and  in  obtaining 
the  relief  demanded  may  be  joined  as 
plaintiffs,  except  where  otherwise  pro- 
vided in  the  code.    Idaho  Irr.  Co.  v.  Dill, 

25  Ida.  711;  139  Pac.  714. 

Persons  who  do  not  appear  by  the 
allegations  of  the  complaint  to  be  united 
in  interest  with  the  plaintiff,  in  the  relief 
sought,  do  not  need  to  be  made  joint 
plaintiffs  in  the  cause.     Taylor  v.  Lytle, 

26  Ida.  97;  141  Pac.  92. 

Necessary   parties 

A  necessary  party  to  an  action  is  one 
without  whom  the  cause  can  not  proceed 
to  a  final  determination;  a  proper  party 
is  one  without  whom  the  cause  might 
have  proceeded,  but  whose  presence  will 
allow  a  decree  or  judgment  more  clearly 
to  settle  the  controversy  between  all  the 
parties.  Taylor  v.  Lytle,  26  Ida.  97;  141 
Pac.  92. 


In  an  action  instituted  by  a  principal 
against  his  agent  jointly  with  a  person 
against  whom  the  agent  has  recovered  a 
judgment,  the  purpose  of  the  action  be- 
ing to  have  such  judgment  transferred,  or 
decreed  to  belong,  to  the  plaintiff,  the 
judgment  debtor  is  not  a  necessary  party. 
Kissler  v.  Moss,  26  Ida.  516;  144  Pac. 
647. 

Additional  parties 

If  the  court  orders  that  persons,  other 
than  those  named  in  the  action  as  parties, 
be  made  additional  parties,  this  does  not 
amend  the  complaint  so  that  it,  as 
amended,  must  be  served  upon  the  orig- 
inal parties.  Fairview  Inv.  Co.  v.  Lam- 
berson,  25  Ida.  72;  136  Pac.  606. 

Defect  or  misjoinder 

Where  there  is  a  defect  or  misjoinder 
of  parties,  or  lack  of  capacity  to  sue,  the 
question  must  be  raised  by  demurrer; 
otherwise,  it  is  waived.  Trask  v.  Boise 
King  Placers  Co.,  26  Ida.  290;  142  Pac. 
1073. 

Substitution 

The  statute,  whereby  an  action  may 
survive  the  death,  or  transfer  of  interest, 
of  a  party  on  there  being  a  showing  made 
to  the  court  sufficient  for  its  allowing  a 
substitution,  covers  an  action  brought  by 
the  "Good  Roads  District  No.  2,"  where 
an  entity  so  named  has  been  absorbed  by 
another  known  as  the  "Weiser  Valley 
Highway  District,"  the  general  boundaries 
of  the  two  districts  not  varying  materially, 
and  their  assessed  valuation  being  approx- 
imately the  same.  Good  Roads  Dist.  No.  2 
v.  Washington  County,  27  Ida.  732;  152 
Pac.  183. 

PARTNERSHIP 

Where  two  persons  have  entered  into 
a  contract  of  partnership,  wherein  it  is 
stipulated  that  each  party  is  to  furnish 
one-half  of  the  capital  and  to  devote  his 
entire  time  and  energy  to  the  partnership 
business,  either  party  becomes  liable 
thereafter  to  the  partnership  upon  his 
failure  either  to  furnish  his  half  of  the 
capital  or  to  do  his  share  of  the  work 
as  per  the  stipulation.  Valentin  v.  Sar- 
rett,  25  Ida.  517;  138  Pac.  834. 

Where  a  complaint,  in  a  suit  by  a  mem- 
ber of  a  partnership  seeking  a  disso- 
lution and  the  appointment  of  a  receiver, 
charges  that  it  was  agreed  that  each  party 
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should  devote  his  entire  time  and  atten- 
tion to  the  business  of  the  partnership, 
such  charge,  if  there  is  no  answer  or  de- 
murrer filed,  stands  confessed;  and  the 
court  is  justified  in  concluding  that  the 
defendant  is  charged  with  his  full  time 
during  the  existence  of  the  partnership. 
Valentin  v.  Sarrett,  25  Ida.  517;  138  Pac. 
834. 

PAYMENT 

Where  a  debtor  seeks  to  show  payment 
by  receipts,  cancelled  checks,  or  other 
vouchers  which  appertain  to  another  trans- 
action than  that  embraced  within  the 
issues  framed  by  the  pleadings,  it  is 
clearly  proper  to  admit  evidence  tending 
to  show  that  fact;  he  should  not  receive 
credit  to  which  he  is  not  entitled.  Darry 
v.  Cox,  28  Ida.  519;  155  Pac.  660. 

PHYSICIANS  AND  SURGEONS 

Reading  from  medical  books.  See  Evi- 
dence. 

Degree  of  skill  and  care  required 

A  physician  or  surgeon,  in  the  treat- 
ment of  a  patient,  is  not  required  to  exer- 
cise the  highest  degree  of  skill  possible; 
but  he  is  required  to  possess  and  exercise 
that  degree  of  skill  and  learning  ordi- 
narily possessed  and  exercised  by  the 
members  of  his  profession  in  good  stand- 
ing, practicing  in  similar  localities.  Mc- 
Alinden  v.  St.  Maries  Hospital  Ass'n,  28 
Ida.  657;  156  Pac.  115. 

Actions   for    negligence    or    malpractice — 
evidence 

In  an  action  against  a  surgeon  for  mal- 
practice, in  that  in  the  performance  of  an 
operation  he,  as  alleged,  negligently  left 
a  sponge  in  the  patient's  abdomen,  caus- 
ing death,  evidence  tending  to  show  that, 
before  the  operation,  defendant  assured 
the  patient,  a  woman,  of  her  being  in  a 
fit  physical  state  to  undergo  it,  would  be 
immaterial.  Ruble  v.  Busby,  27  Ida.  486; 
149  Pac.  722. 

In  an  action  against  a  surgeon  for  mal- 
practice, in  the  performing  of  an  opera- 
tion, in  the  course  of  which,  as  alleged, 
he  negligently  left  a  sponge  in  the  ab- 
domen of  the  patient,  causing  death,  the 
question  for  the  jury  is  whether  the  de- 
fendant's negligence  in  performing  the 
operation  was  the  proximate  cause  of  the 
death;    therefore,   the   plaintiff,   in   order 


to  recover,  must  prove  to  the  jury's  satis- 
faction that  the  sponge  was,  as  alleged, 
left  by  the  defendant  in  the  patient's 
abdomen.  Ruble  v.  Busby,  27  Ida.  486; 
149  Pac.  722. 

Where  a  physician  is  sued  for  mal- 
practice in  treating  the  plaintiff  for  a  dis- 
ease he  did  not  have,  if  the  treatment  was 
discontinued  before  the  institution  of  the 
suit,  evidence  of  how  it  might  have  re- 
sulted if  persisted  in  is  immaterial.  Os- 
born  v.  Cary,  28  Ida.  89;  152  Pac.  473. 

Where  a  physician  is  sued  for  mal- 
practice in  treating  the  plaintiff  for  a 
disease  he  did  not  have,  evidence  of  what 
would  be  the  proper  treatment  for  the 
disease  he  did  have,  is  immaterial.  Os- 
born  v.  Cary,  28  Ida.  89;  152  Pac.  473. 

Questions  for  jury 

In  an  action  growing  out  of  the  alleged 
malpractice  of  a  surgeon  in  the  treatment 
of  an  injured  limb,  it  is  for  the  jury  to 
determine  whether  the  surgeon  exercised 
that  degree  of  skill  and  learning  possessed 
by  an  average  member  of  his  profession, 
in  good  standing,  and  whether  he  used 
that  reasonable  care  and  diligence  in  the 
treatment,  that  an  average  member  of  his 
profession  would  have  used.  McAlinden 
v.  St.  Maries  Hospital  Ass'n,  28  Ida.  657; 
156  Pac.  115. 

Where,  in  an  action  for  damages  result- 
ing from  alleged  surgical  maltreatment  of 
an  injured  limb,  the  medical  witnesses 
widely  differ  as  to  the  wisdom  of  the  treat- 
ment, it  is  for  the  jury  to  determine  the 
fact,  they  having  heard  the  witnesses 
testify  and  being  aware  of  what  interest, 
if  any,  they  had  in  the  case.  McAlinden 
v.  St.  Maries  Hospital  Ass'n,  28  Ida.  657; 
156  Pac.  115. 

Editorial  notes 

Liability  of  physician  or  surgeon  for 
failure  to  follow  established  practice  as 
to  method  of  treatment.  L.  R.  A.  1915C, 
595. 

Damages 

In  a  case  against  a  surgeon  for  malprac- 
tice, the  amount  of  damages  for  pain  and 
suffering  must  necessarily  be  limited  to 
such  as  resulted  from  the  negligent  treat- 
ment administered  by  the  defendant.  Mc- 
Alinden v.  St.  Maries  Hospital  Ass'n,  28 
Ida.  657;   156  Pac.  115. 
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Facts  in  a  case  against  a  surgeon  for 
malpractice,  under  which  it  was  held  that 
an  award  of  damages  for  $12,000  was 
excessive  and  should  be  reduced.  Mc- 
Alinden  v.  St.  Maries  Hospital  Ass'n,  28 
Ida.  657;  156  Pac.  115. 

PLEADING 

See  Electricity. 

Form  and  allegations  in  general 

Under  our  system  of  pleading,  the  state- 
ment in  the  answer  of  any  new  matter  in 
avoidance,  or  constituting  a  defense  or 
counterclaim,  must,  at  the  trial,  be 
deemed  controverted  by  the  opposite 
party.  Powell-Sanders  Co.  v.  Carssow,  28 
Ida.  201;  152  Pac.  1067. 

The  technicalities  of  pleading  have  been 
dispensed  with  by  the  code,  and,  if  a 
plaintiff  states  his  cause  of  action  in 
ordinary  and  concise  language,  he  does 
not  need  to  concern  himself  about  the 
ancient  forms  of  pleading;  his  only  con- 
cern is  to  have  the  facts  pleaded,  such  as 
to  entitle  him  to  relief  either  at  law  or  in 
equity.  Poncia  v.  Eagle,  28  Ida.  60;  152 
Pac.  208 ;  Carroll  v.  Hartford  Fire  Ins.  Co., 
28  Ida.  466;  154  Pac.  985. 

In  an  action  on  a  note,  given  by  a  phy- 
sician in  purchasing  the  practice  of  a 
brother  physician,  the  defenses  set  up 
must  not  be  so  inconsistent  that  proving 
the  one  necessarily  disproves  the  other; 
as  would  be  the  defense  of  want  of  con- 
sideration and  the  defense  that  the  busi- 
ness, property,  and  good  will,  given  as 
consideration,  were  not  worth  the  money 
agreed  to  be  paid.  Harshbarger  v.  Eby, 
28  Ida.  753;  156  Pac.  619. 

Plea  or  answer  and  cross-complaint 

A  matter  of  public  record  is  not  subject 
to  a  denial  on  information  and  belief. 
First  Nat.  Bank  v.  Walker,  27  Ida.  199; 
148  Pac.  46. 

It  is  not  sufficient  to  deny,  on  informa- 
tion and  belief,  the  corporate  existence 
of  a  national  bank,  since  such  existence  is 
a  matter  of  public  record.  First  Nat.  Bank 
v.  Walker,  27  Ida.  199;  148  Pac.  46. 

Where  an  owner  has  contracted  to  sell 
his  land  and  the  personal  property 
thereon,  including  livestock,  the  purchase 
price,  outside  of  a  small  cash  payment,  to 
be  evidenced  by  notes  yet  to  be  executed 
and  the  vendor  to  remain  in  possession 


for  the  present  for  the  purchaser's  con- 
venience, if  some  of  the  livestock  die 
before  a  change  of  possession  and  this 
is  set  up  as  a  defense  in  a  suit  by  the 
vendor  to  enforce  the  contract,  the  answer 
must  allege  either  gross  negligence  by 
the  plaintiff,  as  by  a  bailee,  or  an  express 
or  implied  promise  to  pay.  Wolter  v. 
Dixon,  29  Ida.  26;  157  Pac.  250. 

Traverses  or  denials 

A  denial  on  information  and  belief  is 
not  sufficient  when  the  truth  of  the  allega- 
tions may  be  readily  ascertained  by  the 
answering  party.  First  Nat.  Bank  v. 
Callahan  Min.  Co.,  28  Ida.  627;  155  Pac. 
673. 

Demurrer 

For  the  purposes  of  a  demurrer,  all  ma- 
terial matters  well  pleaded  in  the  com- 
plaint are  admitted.  Northern  Pac.  Ry. 
Co.  v.  Clearwater  County,  26  Ida.  455; 
144  Pac.  1;  Blackwell  v.  Kercheval,  27 
Ida.  537;   149  Pac.  1060. 

The  general  rule,  that  a  demurrer 
admits  the  truth  of  all  well-pleaded  ma- 
terial matters,  does  not  apply  where  the 
truth  of  the  basis  of  the  matters  is  de- 
stroyed by  the  contents  of  a  document 
attached  to  the  complaint  as  an  exhibit. 
Caldwell  v.  Village  of  Mountain  Home, 
29  Ida.  13;  156  Pac.  909. 

A  parol  contemporaneous  agreement, 
set  up  in  answer  to  a  complaint  upon  a 
written  contract,  may  be  met  by  either 
a  demurrer  or  a  motion  to  strike  out. 
Fralick  v.  Mercer,  27  Ida.  360;  148  Pac. 
906. 

If  matters  pleaded  as  facts  in  a  com- 
plaint establish  fraud  as  a  conclusion 
of  law,  the  defendant  by  demurring  ad- 
mits the  fraud  as  fully  as  if  the  com- 
plaint had  alleged  that  the  defendant's 
acts  therein  complained  of  were  fraudu- 
lent, capricious,  and  tyrannical.  North- 
ern Pac.  Ry.  Co.  v.  Clearwater  County, 
26  Ida.  455;   144  Pac.  1. 

In  determining  the  sufficiency  of  the 
complaint,  when  attacked  by  demurrer, 
the  things  alleged  in  the  charging  part 
of  the  complaint  are  the  only  ones  placed 
as  facts  before  the  court  for  its  consid- 
eration; the  prayer  for  relief  is  not  to 
be  considered,  since  that  is  merely  a 
statement  of  the  plaintiff's  opinion  as  to 
what   the    facts    pleaded    entitle   him    to. 
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Idaho  Irr.    Co.   v.   Dill,    25  Ida.    711;    139 
Pac.  714. 

If  a  plaintiff  can  not  tell  upon  which 
of  two  affirmative  defenses  the  defendant 
relies,  a  demurrer  to  the  answer  should 
be  sustained.  Wolter  v.  Dixon,  29  Ida. 
26;   157  Pac.  250. 

Where  two  defendants  join  in  demur- 
ring to  a  complaint  on  the  ground  that  it 
fails  to  state  a  cause  of  action,  the  de- 
murrer can  not  be  overruled  as  to  only 
one  of  them.  Jones  v.  Moss,  28  Ida,  245; 
153  Pac.  249. 

Amended  and  supplemental  pleadings 

If,  during  the  trial  the  defendant  moves 
to  amend  his  answer  in  a  manner  such  as 
must,  as  it  appears,  change  the  theory  of 
the  defense,  the  court  in  its  discretion 
may  deny  the  motion.  Fralick  v.  Mercer, 
27  Ida.  360;   148  Pac.  906. 

The  allowance  of  amendments  at  the 
trial  does  not  constitute  a  new  cause  of 
action,  and  is  proper,  where  they  do  not 
involve  the  introduction  of  further  evi- 
dence, or  any  new  state  of  facts,  and  do 
not  in  any  way  mislead  or  prejudice  the 
defendant;  particularly  where  the  court 
explains  the  bearing  of  such  amendments 
in  additional  instructions  to  the  jury. 
Trask  v.  Boise  King  Placers  Co.,  26  Ida. 
290;  142  Pac.  1073. 

In  case  of  such  an  immaterial  variance 
as  a  trifling  difference  in  the  description, 
in  an  action  for  the  recovery  of  posses- 
sion of  personal  property,  the  court  will 
allow  the  plaintiff  to  amend  so  that  the 
complaint  may  conform  with  the  proof. 
Trousdale  v.  Winona  Wagon  Co.,  25  Ida. 
130;   137  Pac.  372. 

The  rule  permitting  amendments  of 
pleadings  should  not  be  applied  so  lib- 
erally as  to  enable  litigants  to  alter  their 
modes  of  presenting  cases,  in  respect  to 
both  law  and  facts,  so  as  to  meet  the 
views  of  the  court  as  they  conceive  them 
to  be.  Elder  v.  Idaho-Washington  North- 
ern Ry.  Co.,  26  Ida.  209;  141  Pac.  982. 

If  at  the  trial  the  court  allows  the  plain- 
tiff to  amend,  offering  at  the  same  time  to 
accommodate  the  defendant  with  a  con- 
tinuance at  the  plaintiff's  cost,  the  de- 
fendant can  not  by  rejecting  the  offer 
prevent  the  making  of  the  amendment. 
Lorang  v.  Randall,  27  Ida.  259;  148  Pac. 
468. 


It  is  within  the  trial  court's  discretion 
to  grant  or  to  refuse  leave  to  amend  a 
pleading,  which  discretion  will  not  be 
interfered  with  except  where  the  effect 
has  been  to  deprive  a  party  of  a  substan- 
tial right.  Cady  v.  Keller,  28  Ida.  368; 
154  Pac.  629. 

Exhibits 

The  pleading  of  an  instrument  by 
attaching  a  copy  to  a  complaint  or  an 
answer  as  an  exhibit  thereto  does  not 
tender  an  issue  or  involve  an  assertion  of 
the  truth  of  the  statements  and  recitals 
contained  in  the  exhibit;  but  it  does  con- 
stitute an  allegation  of  the  existence  of 
the  instrument  at  the  time  and  place  and 
for  the  purpose  alleged.  Caldwell  v.  Vil- 
lage of  Mountain  Home,  29  Ida.  13;  156 
Pac.  909. 

Motion — for  judgment  on  pleadings 

A  motion  for  judgment  on  the  plead- 
ings admits  the  truth  of  only  those  facts 
that  are  well  pleaded.  First  Nat.  Bank 
v.  Callahan  Min.  Co.,  28  Ida.  627;  155  Pac. 
673. 

A  judgment  on  the  pleadings  is  allow- 
able, because  of  the  lack  of  an  issue 
rather  than  of  proof;  hence,  if  the  plead- 
ings raise  issues  of  fact  requiring  evi- 
dence to  enable  the  court  to  determine 
to  which  side  they  lean,  it  is  error  to 
render  judgment  on  the  pleadings.  Daven- 
port v.  Burke,  27  Ida.  464;   149  Pac.  511. 


to  strike  out,  or  to  compel  election 


In  an  action  on  a  note  given  in  pay- 
ment, on  the  sale  of  a  physician's  prac- 
tice, the  defendant,  if  he  pleads  lack 
of  consideration  for  the  note  and 
pleads  also  fraud  and  a  breach  of  war- 
ranty, sets  up  inconsistent  defenses,  and 
the  trial  court  should,  on  motion,  either 
strike  one  of  them  or  else  require  the 
defendant  to  elect  on  which  one  he  will 
stand.  Harshbarger  v.  Eby,  28  Ida.  753; 
156  Pac.  619. 

Where  a  complaint  has  set  up  a  written 
contract,  a  contemporaneous  oral  agree- 
ment alleged  as  a  defense  in  the  answer 
may,  on  motion,  be  stricken  out.  Fralick 
v.  Mercer,  27  Ida.  360;  148  Pac.  906. 

Defects  and  curing  thereof 

A  pleading  is  to  be  liberally  construed 
and  deficiencies  in  one  part  may  be  cured, 
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if,  by  reference  to  other  parts,  matter  can 
be  found  from  which  to  gather  the 
pleader's  meaning.  Gagnon  v.  St.  Maries 
L.  &  P.  Co.,  26  Ida.  87;  141  Pac.  88. 

PLEDGES 

No  definite  rule  can  be  prescribed,  ap- 
plicable to  every  case  of  property  pledged 
as  collateral;  each  case  must  be  deter- 
mined by  the  attendant  facts  and  circum- 
stances. Exchange  State  Bank  v.  Taber, 
26  Ida.  723;  145  Pac.  1090. 

It  is  a  pledgee's  duty  to  use  ordinary 
and  reasonable  diligence  to  make  the 
collateral  effective;  but  he  is  held  to  no 
extraordinary  degree  of  diligence  in  the 
collection  of  these  collateral.  Exchange 
State  Bank  v.  Taber,  26  Ida.  723;  145  Pac. 
1090. 

POLICE  JUDGES 

Jurisdiction  of.  See  Justices  of  the 
Peace. 

POLICE    POWER 

Scope  of.     See  Constitutional  Law. 

PRELIMINARY  EXAMINATIONS 

Power  to  hold.  See  Justices  of  the 
Peace. 

PRINCIPAL    AND    AGENT 

A  person,  agreed  upon  by  pledgor  and 
pledgee  to  collect  upon  collaterals,  repre- 
sents both  parties,  being  their  joint  agent; 
the  default  of  this  person  subsequently 
can  not  be  complained  of  by  one  of  these 
appointing  parties  as  against  the  other. 
Exchange  State  Bank  v.  Taber,  26  Ida. 
723;  145  Pac.  1090. 

If  the  principal  ratifies  a  contract  made 
by  his  agent,  in  which  contract  terms 
have  been,  without  authority,  substituted 
by  the  agent  for  others  contemplated  by 
the  principal,  the  substituted  terms  be- 
come part  of  the  original  agreement  or 
authorization.  Blackwell  v.  Kercheval, 
27  Ida.  537;  149  Pac.  1060. 

If  an  agent,  in  selling  his  principal's 
shares  of  corporate  stock,  accepts  notes 
in  payment,  which  he  has  no  authority  for 
doing,  the  principal  may,  upon  report 
made  to  him,  ratify  the  act  and  promise 
to  indemnify  the  agent;  in  which  case,  he 
is  liable  to  the  agent  afterwards,  if  the 
latter  has  been  subjected  to  loss  through 
indorsing  the  notes.  Blackwell  v.  Ker- 
cheval, 27  Ida.  537;  149  Pac.  1060. 


Where  evidence  produced  is  susceptible 
of  having  different  conclusions  drawn 
from  it  by  reasonable  men,  as  to  whether, 
or  to  what  extent,  an  agent's  unauthorized 
act  has  been  ratified,  the  jury  is  to  decide 
upon  it.  Blackwell  v.  Kercheval,  27  Ida. 
537;  149  Pac.  1060. 

PROBATE    COURTS 

Jurisdiction  of.  See  Courts;  Criminal 
Law;  Justices  of  the  Peace. 

Power  of,  respecting  inheritance  taxes. 
See  Taxation. 

PROCESS 

A  court  has  control  of  the  records  and 
files  in  a  case  as  well  as  its  own  process, 
and  may  order  a  summons,  already  issued 
and  on  file,  to  be  withdrawn  for  service, 
if  the  emergency  seems  to  demand  it.  Em- 
pire Mill  Co.  v.  District  Court  etc.  for 
Benewah  County,  27  Ida.  383;  149  Pac. 
499;  Empire  Mill  Co.  v.  District  Court  for 
Shoshone  County,  27  Ida.  400;  149  Pac. 
505. 

Section  4145  of  the  Revised  Codes,  as 
amended  by  the  Laws  of  1909,  p.  186,  re- 
lating to  the  order  of  publication  of 
summons,  in  the  case  of  a  non-resident 
defendant,  is  not  to  be  read  as  though 
the  validity  of  the  proceedings  after  the 
publication  rested  entirely  on  there  hav- 
ing been  an  affidavit  filed  before  the 
order,  showing  the  exercise  of  due  dili- 
gence in  efforts  to  discover  the  defendant's 
abode;  the  diligence  must  have  been  exer- 
cised actually,  and,  if  it  is  found  after 
judgment  that  this  diligence  was  not  exer- 
cised, the  judgment  may  be  set  aside. 
Lohr  v.  Curley,  27  Ida.  739;   152  Pac.  185. 

PROHIBITION 

In  order  that  the  writ  of  prohibition 
may  issue,  it  is  necessary  that  the 
tribunal,  corporation,  board,  or  person  is 
proceeding  without  having  jurisdiction,  or 
in  excess  of  the  jurisdiction  possessed, 
and  also  that  there  is  not  a  plain,  speedy, 
and  adequate  remedy  in  the  ordinary 
course  of  law.  Olden  v.  Paxton,  27  Ida. 
597;   150  Pac.  40. 

Prohibition  does  not  lie  to  restrain  a 
ministerial  act,  when  the  act  is  one  to  be 
performed  at  the  command  of  the  legis- 
lature, for,  in  such  a  case,  there  is  no 
discretion  in  the  party  proceeded  against; 
but,  where  such  party  has  discretionary 
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power,  a  different  case  is  presented.  in  possession  is  the  first  in  right.  Golden- 
Baker  v.  Gooding  County,  25  Ida.  506;  138  smith  v.  Snowstorm  Min.  Co.,  28  Ida.  403; 
Pac.  342.  154  Pac.  968. 


An  order  or  judgment  of  the  probate 
court  allowing  attorneys'  fees  made  in 
a  probate  matter  is  open  to  appeal  to  the 
district  court,  the  ruling  of  which  court 
thereupon  is  appealable  to  the  supreme 
court;  a  party  aggrieved  by  such  order 
or  judgment  can  not  therefore  claim  that 
he  has  no  plain,  speedy  and  adequate 
remedy  in  due  course  of  law  and  may, 
as  a  consequence,  apply  for  a  writ  of 
prohibition.  Fraser  v.  Davis,  —  Ida.  — ; 
156  Pac.  913. 

Inasmuch  as  mandamus  will  compel  the 
holding  of  a  valid  election  when  wrong- 
fully refused,  prohibition,  its  counterpart, 
will  prevent  the  holding  of  an  invalid 
election,  where  the  writ  is  applied  for 
by  a  taxpayer  who  will  be  injured  by  the 
useless  expense  incident  to  holding  it. 
Perrault  v.  Robinson,  —  Ida.  — ;  158  Pac. 
1074. 

Where  a  complaint  has  been  filed  in  the 
district  court  for  the  foreclosure  of  a 
chattel  mortgage,  and  the  court  has  juris- 
diction of  the  parties  and  of  the  subject- 
matter,  and,  proceeding  under  authority 
expressly  conferred,  has  ordered  a  sale 
and  appointed  a  receiver,  any  errors  com- 
mitted by  the  court  in  the  premises  can 
be  corrected  otherwise  than  by  a  writ  of 
prohibition;  on  such  a  showing  an  appli- 
cation for  the  writ  must  be  denied.  Skeen 
v.  District  Court,  —  Ida.  — ;  158  Pac.  1072. 

PROSECUTING    ATTORNEYS 

See  District  and  Prosecuting  Attorneys. 

PUBLIC    LANDS 

Government  ownership 

The  act  of  Congress  of  1885,  prohibiting 
the  unlawful  occupancy  of  public  lands, 
was  intended  to  prohibit  the  monopoly 
of  the  federal  domain  by  a  few  individ- 
uals; which  intention  meets  with  no  con- 
flict in  the  statutes  and  decisions  of  this 
state  relating  to  the  use  of  that  domain 
by  the  sheep,  cattle,  and  farming  indus- 
tries. State  v.  Horn,  27  Ida.  782;  152  Pac. 
275. 

Possessory  rights 

In  a  controversy  over  the  right  of  pos- 
session to  public  domain  of  the  United 
States   prior  to  survey  thereof,  the  first 


Abandonment — in  general 

"Abandonment"  of  public  lands  is  the 
voluntary  relinquishment  of  possession  by 
the  owner  with  the  intention  of  terminat- 
ing the  ownership,  without  vesting  it  in 
any  other  person.  Goldensmith  v.  Snow- 
storm Min.  Co.,  28  Ida.  403;  154  Pac.  968. 


of  homestead 


In  order  to  establish  abandonment  of  a 
homestead,  it  is  necessary  to  show  some 
clear,  unmistakable,  affirmative  act  on 
the  part  of  the  settler  indicating  a  purpose 
to  repudiate  ownership  and  right  of  pos- 
session; he  has  no  such  purpose  if  he 
goes  away  intending  to  return,  and  he 
shows  that  he  has  none  if,  on  going,  he 
leaves  an  agent  in  charge.  Goldensmith 
v.  Snowstorm  Min.  Co.,  28  Ida.  403;  154 
Pac.  968. 

Though  a  person  who  has  selected  a 
homestead,  under  the  law  relating  to  pos- 
sessory rights  to  public  lands,  tempo- 
rarily absents  himself  from  the  same  for 
the  purpose  of  obtaining  a  livelihood,  or 
for  any  other  legitimate  reason,  this  of 
itself  is  no  proof  of  abandonment.  Gol- 
densmith v.  Snowstorm  Min.  Co.,  28  Ida. 
403;  154  Pac.  968. 

Pasturage  and  hay 

It  is  not  within  the  power  of  a  cattle 

grower  to  fix  the  limits  or  boundaries  of 

the    range   arbitrarily;    these   limits   and 

boundaries  are  determined  by  priority  of 

possession,  and  use  by  him  in  the  usual 

and  customary  use  of  a  cattle  range  by  a 

cattle  grower,  and  are  questions  of  fact 

for  the  jury.    State  v.  Omaechevviaria,  27 

Ida.  797;  152  Pac.  280. 
/ 

In  order  to  make  out  the  offense  of 
herding,  driving,  or  grazing  sheep  on  a 
cattle  range,  the  intent  to  commit  the  act 
as  well  as  the  commission  of  it,  must  be 
shown  as  essential  ingredients.  State  v. 
Omaechevviaria,  27  Ida.  797;  152  Pac.  280. 

Where  the  owner  of  sheep  knows,  or 
by  the  exercise  of  ordinary  care  may  as- 
certain, that  a  certain  area  of  the  public 
domain  has  been,  and  is  being,  used  as  a 
cattle  range,  his  willfully  and  knowingly 
herding,  driving,  and  grazing  his  sheep 
there  is  an  unlawful  act  or  trespass  and 
renders  him  amenable  to  the  statute  for- 
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bidding   such   acts.     State   v.    Omaechev- 
viaria,  27  Ida.  797;   152  Pac.  280. 

There  are  several  decisions  confirming 
the  police  power  of  the  state  to  regulate 
the  running  at  large  of  livestock,  in  the 
interest  of  the  general  livestock  industry, 
and,  necessarily,  it  would  lie  within  that 
power,  in  the  same  interest,  to  restrict 
the  herding  or  grazing  of  sheep  on  the 
public  domain,  within  certain  months  of 
the  year,  or  absolutely  to  prohibit  such 
herding  or  grazing  there.  State  v.  Horn, 
27  Ida.  782;  152  Pac.  275. 

Survey   and   disposal   of   lands  of   United 
States 

The  federal  government,  in  granting 
lands  to  the  state  for  various  purposes, 
created  a  trust,  for  the  administration  of 
which  the  state  board  of  land  commission- 
ers is  the  instrumentality;  such  admin- 
istration must  be  conducted  so  as  to 
secure  the  greatest  measure  of  advantage 
to  the  beneficiary,  and  for  this,  and  of 
necessity,  the  board  must  have  a  large 
discretionary  power.  Barber  Lumber  Co. 
v.  Gifford,  25  Ida.  654;  139  Pac.  557. 

An  entryman,  under  the  federal  and 
the  state  land  laws,  though  he  has  not  yet 
made  final  proof,  may  still  have  the  land 
entered  upon  included  in  an  irrigation  dis- 
trict; but  any  burdens  imposed  can  not 
interfere  with  the  disposal  of  the  land 
by  the  government.  Indian  Cove  Irr. 
Dist.  v.  Prideaux,  25  Ida.  112;  136  Pac. 
618. 

An  entryman,  under  the  desert  or  home- 
stead land  laws,  may  have  the  land  in- 
cluded within  an  irrigation  district;  and 
the  irrigation  bonds  issued  against  it 
would  be  valid  and  binding  to  the  extent 
of  the  title,  interest,  or  claim  he  has  in 
it.  Indian  Cove  Irr.  Dist.  v.  Prideaux,  25 
Ida.  112;   136  Pac.  618. 

A  railway  company  that  has  filed  its 
articles  and  proofs  of  organization  with 
the  secretary  of  the  interior,  as  required 
by  the  right  of  way  act,  and  proceeds  to 
construct  its  road,  has  rights  superior 
to  a  homesteader  who  enters  upon  the 
land  during  the  process  of  the  construc- 
tion; even  though  the  company  has  not 
filed  a  map  with  that  officer.  Johnson  v. 
Spokane  International  Ry.  Co.,  25  Ida.  389; 
137  Pac.  894. 


Exemption  of  lands  from  liability  for  debts 

Where  land  is  filed  upon  under  the 
homestead  act,  it  may  be  taken  in  satis- 
faction of  a  debt  contracted  by  the  settler 
after  the  issuance  of  a  final  certificate  of 
entry  to  him  but  prior  to  the  issuance  of 
patent;  but  it  can  not  be  so  taken  for  a 
debt  contracted  prior  to  the  making  of 
the  final  proof  and  the  receiving  of  the 
final  certificate  entitling  the  entryman  to 
a  patent.  Ruddy  v.  Rossi,  28  Ida.  376; 
154  Pac.  977. 

Editorial  notes 

Construction  of  federal  statute  exempt- 
ing land  acquired  as  homestead  from  lia- 
bility for  debt  contracted  prior  to  issuing 
of  patent.    Ann.  Cas.  1912D,  282. 

Disposal  of  land  of  the  state 

The  statute  providing  for  the  selling  of 
timber  on  state  lands  does  not  use  the 
words  "public  auction,"  but  says  that  the 
"trees  shall  be  publicly  sold";  and,  since 
an  auction  sale  is  a  sale  by  public  outcry 
to  the  highest  bidder,  a  sale  so  made 
would  satisfy  the  statute,  even  where 
there  were  only  two  bidders.  Barber  Lum- 
ber Co.  v.  Gifford,  25  Ida.  654;  139  Pac. 
557. 

The  state,  in  the  sale  of  its  timber, 
where  it  retains  the  land  and  has  other 
lands  surrounding  the  timber  sold,  is 
financially  interested  in  making  the  sale 
of  such  timber  as  advantageous  to  the 
state  as  possible,  and  to  responsible  par- 
ties. Barber  Lumber  Co.  v.  Gifford,  25 
Ida.  654;  139  Pac.  557. 

Notwithstanding  that  a  bond  is  required 
for  the  faithful  carrying  out  of  the  con- 
tract, in  the  sale  of  state  timber,  the 
board  of  land  commissioners  has  the  right 
to  consider  the  character  and  reputation 
of  the  persons  proposing  to  contract,  and 
their  ability  to  carry  out  the  contract; 
the  board  is  not  obliged  to  resort  to  a 
possibly  doubtful  action  on  the  bond  to 
recover  damages.  Barber  Lumber  Co.  v. 
Gifford.  25  Ida.  654;   139  Pac.  557. 

Section  1594,  Rev.  Codes,  provides  for 
the  proceedings  of  the  state  land  board 
on  the  sale  of  trees  on  state  lands,  also 
for  giving  a  notice  of  the  sale  and  for 
the  sale  itself.  Barber  Lumber  Co.  v. 
Gifford,  25  Ida.  654;  139  Pac.  557. 

The  constitutional  provisions  touching 
the  sale  of  school  lands  require  that  these 
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shall  be  sold  only  at  public  auction,  and 
at  a  price  never  below  ten  dollars  per 
acre;  the  purchaser  then  is  given  a  title 
in  fee.  Idaho-Iowa  Lateral  &  Reservoir 
Co.  v.  Fisher,  27  Ida.  695;  151  Pac.  998. 

PUBLIC     UTILITIES    COMMISSION 

The  commission  provided  for  by  the 
public  utilities  act  is  authorized  to  do  all 
things  necessary  to  carry  out  the  spirit 
and  intent  of  the  act,  and  is  not  bound  by 
technical  rules  of  evidence.  Federal  Min. 
etc.  Co.  v.  Public  Utilities  Commission,  26 
Ida.  391;  143  Pac.  1173. 

The  power  of  regulation  provided  for 
by  the  public  utilities  act,  is  not  repug- 
nant to  either  the  federal  or  the  state 
constitution;  and  such  power  is  not  re- 
quired to  be  specially  conferred  by  con- 
stitutional authority.  Idaho  P.  &  L.  Co. 
v.  Blomquist,  26  Ida.  222;  141  Pac.  1083. 

The  public  utilities  commission  is  the 
arbitrator  in  regard  to  all  manner  of 
service,  and  can  compel  a  public-service 
corporation  to  improve  its  service  when 
this  is  unsatisfactory;  also  to  improve 
its  methods,  and  keep  up  with  the  times 
in  respect  to  the  machinery  it  uses.  Idaho 
P.  &  L.  Co.  v.  Blomquist,  26  Ida.  222;  141 
Pac.  1083. 

The  public  utilities  commission  has  the 
power  to  fix  rates  absolutely,  and,  where 
these  exist,  competing  companies  can 
charge  neither  more  nor  less  than  the 
rates  fixed.  Idaho  P.  &  L.  Co.  v.  Blom- 
quist, 26  Ida.  222;  141  Pac.  1083. 

In  the  public  utilities  act,  the  sections 
having  reference  to  the  inspection  of  the 
books  and  records  of  public  utilities  were 
meant  to  enable  the  commission  at  any 
time  fully  to  ascertain  how  any  such  util- 
ity is  conducting  its  business,  whether  it 
is  violating  the  law,  or  whether  it  is 
acting  unjustly  to  the  public  in  the  matter 
of  rates.  Federal  Min.  etc.  Co.  v.  Public 
Utilities  Commission,  26  Ida.  391;  143  Pac. 
1173. 

The  supreme  court  has  power  to  review 
the  orders  of  the  state  public  utilities 
commission  and,  where  the  record  of  the 
proceedings  had  before  the  commission 
has  been  sent  up  on  the  appeal,  to  de- 
termine whether  the  evidence  is  sufficient 
to  sustain  the  board's  findings  and  con- 
clusions; and  the  court  may  decide,  also, 
whether  the  orders  are  unlawful,  or  in  vio- 


lation of  any  constitutional  right.  Mur- 
ray v.  Public  Utilities  Commission,  27  Ida. 
603;  150  Pac.  47. 

PUBLIC    UTILITY    CORPORATIONS 

Effect  of  franchise  to.  See  Corpora- 
tions. 

QUIETING    TITLE 

Nature  of  suit  and  right  to  jury.  See 
Jury. 

A  landowner,  who  has  offered  to  pay  all 
taxes  due  on  his  property,  and  unpaid, 
having  made  timely  request  upon  the 
proper  officer,  for  a  list  of  all  delinquent 
taxes,  and  who  has  paid  everything,  notice 
of  which  has  been  given  him  in  response 
to  such  request,  is  entitled  to  judgment 
in  an  action  to  quiet  title,  notwithstand- 
ing that  a  tax  deed  of  the  property  has 
been  given  to  another  person  for  a  tax 
still  delinquent  after  such  payment.  Wil- 
liams v.  Turner,  27  Ida.  220;  148  Pac.  477. 

A  person  entering  into  possession  of 
land  under  a  claim  of  title  founded  on  a 
written  instrument,  and  holding  such  pos- 
session for  more  than  five  years  there- 
after, occupying  and  claiming  the  land 
and  paying  taxes  on  it  throughout  that 
time,  and  having  it  enclosed,  can  not  be 
ousted  in  an  action  to  quiet  title,  not 
brought  within  the  five  years,  by  a  person 
who,  at  no  time  within  that  period,  had 
been  in  possession.  Smith  v.  Yates,  25 
Ida.  137;  136  Pac.  622. 

Evidence  sufficient  to  sustain  the  find- 
ings of  the  court  in  an  action  to  quiet 
title  to  land.  Kennedy  v.  Tuttle,  26  Ida. 
495;  144  Pac.  336. 

RAILROADS 

The  circumstance  that  a  person  is  the 
driver  of  an  automobile,  and  backs  the 
machine  out  of  a  garage  on  to  a  railroad 
track,  does  not  relieve  such  person  of 
the  duty  to  look  and  listen,  with  which 
duty  all  persons  are  charged,  when  about 
to  cross  a  railroad  track.  Holmes  v.  Sand- 
point  etc.  R.  R.  Co.,  25  Ida.  345;  137  Pac. 
532. 

In  order  that  a  railroad  company  may 
be  made  liable  for  double  the  value  of 
animals  killed  on  its  right  of  way,  the 
plaintiff  must  show  more  than  the  owner- 
ship of  the  animals,  their  value,  the  kill- 
ing by  the  company,  and  the  latter's 
failure  to  comply  with  the  statute  requir- 
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ing  it  to  keep  a  book  for  the  recording 
of  such  killings;  the  plaintiff  must  allege 
and  prove  that  the  killing  occurred 
through  the  company's  negligence.  Wil- 
son v.  Oregon  Short  Line  R.  R.  Co.,  28 
Ida.  54;   152  Pac.  1062. 

A  railroad  company  can  not  be  held 
liable  for  the  killing  or  maiming  of  ani- 
mals on  its  right  of  way,  when  the  com- 
plaint in  the  action  fails  to  allege,  and 
the  evidence  fails  to  prove,  such  negli- 
gence and  carelessness  on  the  company's 
part  as  would  create  a  legal  liability. 
Wilson  v.  Oregon  Short  Line  R.  R.  Co.,  28 
Ida.  54;  152  Pac.  1062. 

RAPE 

Upon  a  charge  of  assault  with  intent 
to  commit  rape,  where  the  prosecuting 
witness  is  the  defendant's  daughter  and 
but  eleven  years  of  age  and  much  under 
the  influence  of  her  mother,  who  is  in- 
imical to  the  defendant,  the  testimony  of 
such  witness  ought  to  be  corroborated  by 
reputable  evidence  of  physical  facts  bear- 
ing upon  the  commission  of  the  crime. 
State  v.  Johnson,  26  Ida.  609;  144  Pac. 
784. 

In  a  trial  for  rape,  if  the  testimony  of 
the  prosecuting  witness  is  very  conflict- 
ing and  of  a  tendency,  in  parts  of  it,  con- 
trary to  common  knowledge,  that  fact 
affects  the  credibility  of  the  witness. 
State  v.  Trego,  25  Ida.  625;  138  Pac.  1124. 

In  the  trial  of  a  father  for  an  assault 
with  intent  to  commit  rape  upon  his  in- 
fant daughter,  where  there  are  circum- 
stances from  which  a  suspicion  is  possible 
that  the  mother  has  incited  the  child  to 
make  a  false  charge,  it  is  not  error  to 
allow  the  defendant  to  be  questioned  as 
to  how  he  and  his  wife  got  along  on  the 
ranch  and  whether  they  had  had  any 
difficulty  or  quarrel,  if  the  prosecuting 
witness  has  testified  that  the  parents  fre- 
quently had  quarrels.  State  v.  Johnson, 
26  Ida.  609;   144  Pac.  784. 

RECEIVERS 

A  court  of  equity,  in  a  proper  case,  is 
empowered  and  authorized  to  appoint  a 
receiver  to  take  charge  of  the  property 
involved  and  care  for  and  protect  it,  and 
may  decree  the  charges  to  be  a  prior  lien 
against  the  property  paramount  to  all 
other  liens  and  encumbrances.  Commer- 
cial Trust  Co.  v.  Idaho  Brick  Co.,  25  Ida. 
755;  139  Pac.  1004. 


Appeal  from  orders  of  court  in  a  receiv- 
ership matter,  and  orders  affirmed  on  con- 
sideration of  the  appeal.  John  V.  Farwell 
Co.  v.  Craney,  —  Ida.  — ;  157  Pac.  383. 

RECEIVING    STOLEN    GOODS 

A  person  may  buy  or  receive  stolen 
property  knowing  it  to  have  been  stolen, 
but,  unless  he  buys  or  receives  it  "for  his 
own  gain  or  to  prevent  the  owner  from 
again  possessing  his  property,"  it  is  not 
a  crime.  State  v.  Janks,  26  Ida.  567;  144 
Pac.  779. 

In  a  prosecution  for  receiving  stolen 
property  the  bare  possession  of  property 
recently  stolen  is  not  conclusive  evidence 
of  guilt.  State  v.  Janks,  26  Ida.  567;  144 
Pac.  779. 

In  a  prosecution  for  receiving  stolen 
property,  there  must  be  proved  to  the 
satisfaction  of  the  jury  beyond  a  reason- 
able doubt:  (1)  That  the  property  was 
stolen;  (2)  that  the  thief  delivered  it  to 
the  accused  or  else  to  some  one  else  who 
in  turn  delivered  it  to  him;  (3)  that  the 
accused  knew,  when  receiving  the  prop- 
erty, that  it  was  stolen,  or  else  that  he 
received  it  under  circumstances  from 
which  any  reasonable  person  would  infer 
theft;  and  (4)  that  the  accused  received 
the  property  for  his  own  gain  or  to  pre- 
vent its  owner's  repossessing  it.  State  v. 
Janks,  26  Ida.  567;  144  Pac.  779. 

On  appeal  from  a  conviction  for  receiv- 
ing stolen  property,  the  court  will  not 
hear  for  the  first  time,  objections  to  the 
information,  on  the  ground  that  it  does 
not  show  that  the  property  was  stolen 
before  it  was  received,  or  that  it  was 
stolen  within  the  jurisdiction  of  the  court, 
or  who  stole  it,  or  from  whom  it  was 
stolen.  State  v.  Janks,  26  Ida.  567;  144 
Pac.  779. 

RECORDS 

The  legislature  has  prescribed  what  in- 
dexes the  county  recorder  must  keep  and 
his  manner  of  keeping  them;  and  neither 
he  nor  the  board  of  county  commissioners 
can  add  to  these  at  the  expense  of  the 
county.  Reilly  v.  Board  of  Commrs.,  — 
Ida.  — ;  158  Pac.  322. 

The  act  of  1913,  amending  section  1917, 
Rev.  Codes,  gives  the  board  of  county 
commissioners  power  to  supervise  the 
official  conduct  of  all  county  officers,  but 
not  to  require  the  county  recorder  to  keep 
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an  index  that  the  law  does  not  make  it  his 
duty  to  keep,  such  as  a  real  estate  tract 
index.  Reilly  v.  Board  of  Commrs.,  — 
Ida.  — ;   158  Pac.  322. 

REFORMATION  OF  INSTRUMENTS 

Courts  of  general  jurisdiction  in  Idaho 
may  reform  a  policy  of  insurance,  as  being 
a  written  contract,  the  reformation  of 
which  is  within  the  power  of  such  courts. 
Carroll  v.  Hartford  Fire  Ins.  Co.,  28  Ida. 
466;  154  Pac.  985. 

REMOVAL    OF   CAUSES 

The  mere  filing  of  a  petition  in  a  state 
court,  accompanied  with  the  requisite 
bond  for  the  removal  of  a  cause  from 
that  court  to  a  federal  court,  does  not,  of 
itself  prevent  the  state  court  from  pro- 
ceeding further  in  the  cause.  State  v. 
American  Surety  Co.,  26  Ida.  652;  145  Pac. 
1097. 

Where  an  action  is  brought,  in  the  name 
of  the  state,  on  a  statutory  bond  made  to 
the  latter  for  the  use  and  benefit  of  all 
persons  who  may  become  aggrieved  by 
the  act  or  default  of  the  officer  named  as 
principal,  the  aggregate  of  the  claims  of 
these  aggrieved  persons  can  not  be  taken 
so  as  to  make  up  the  sum  necessary  to 
confer  jurisdiction  upon  a  federal  court, 
in  an  effort  by  the  defendants  to  remove 
the  case.  State  v.  Title  G.  &  S.  Co.,  27 
Ida.  752;  152  Pac.  189. 

Where  the  state  is  only  a  formal  or 
nominal  plaintiff,  its  citizenship  is  not 
controlling  as  to  federal  jurisdiction,  it 
being  the  citizenship  of  the  real  parties 
in  interest  that  controls  in  such  cases. 
State  v.  Title  G.  &  S.  Co.,  27  Ida.  752;  152 
Pac.  189. 

REVIEW,    WRIT    OF 

See  Certiorari;  Criminal  Law. 

SALES 

In  bulk  law.  See  Fraudulent  Convey- 
ances. 

The  bulk-sales  law  is  constitutional  and 
valid,  not  being  repugnant  to  the  consti- 
tution as  class  legislation;  its  enactment 
was  a  proper  exercise  of  the  police  power. 
Boise  Ass'n  of  Credit  Men  v.  Ellis,  26 
Ida.  438;  L.  R.  A.  1915E,  917;   144  Pac.  6. 

The  bulk-sales  statute,  being  in  deroga- 
tion of  the  common  law,  is  not  to  be 
extended   by  implication   so  as  to   bring 


within  its  purview  things  not  therein 
specifically  mentioned,  or  not  called  for 
by  its  spirit  and  purpose;  hence,  "fix- 
tures," not  being  so  mentioned  or  called 
for,  can  not  be  understood  as  covered  by 
the  statute.  Boise  Ass'n  of  Credit  Men  v. 
Ellis,  26  Ida.  438;  L.  R.  A.  1915E,  917;  144 
Pac.  6. 

If  the  owner  of  horses  transfers  the 
possession  of  them  to  another,  and  then 
stands  by  and  knowingly  allows  the  trans- 
feree to  sell  them,  as  his  own,  to  an 
innocent  purchaser  for  value,  he  can  not 
recover  from  the  latter  either  the  horses 
or  the  price.  North  Robinson  Dean  Co. 
v.  Strong,  25  Ida.  721;  139  Pac.  847. 

In  an  action  for  the  price  of  goods  sold 
and  agreed  to  be  delivered,  under  a  writ- 
ten contract,  although  plaintiff  has  failed 
to  make  a  complete  delivery  as  agreed,  a 
verdict  for  him  for  the  price  of  the  goods 
actually  received  and  accepted  will  not 
be  disturbed.  Huber  v.  Blackwell  Lum- 
ber Co.,  27  Ida.  373;  148  Pac.  903. 

If  stock  certificates  are,  under  the  in- 
dependent terms  of  a  divisible  contract,  to 
be  delivered  upon  payment  therefor,  the 
payments  for,  and  delivery  of,  them  are 
in  no  manner  dependent  upon  the  other 
provisions  of  the  contract,  dealing  with 
other  matters.  First  Nat.  Bank  v.  Calla- 
han Min.  Co.,  28  Ida.  627;  155  Pac.  673. 

If,  in  an  action  for  a  large  sum,  con- 
tracted to  be  paid  by  the  defendant  to 
the  plaintiff  for  an  automobile,  the  de- 
fense set  up  is  that  a  small  sum  stipu- 
lated, in  the  same  contract,  to  be  paid  by 
the  plaintiff  to  the  defendant,  has  not 
been  paid,  the  plaintiff,  on  the  allegations 
being  proved,  should  be  given  judgment 
for  the  difference  between  these  sums. 
Baird  v.  Ash,  28  Ida.  594;  156  Pac.  109. 

SCHOOLS   AND   SCHOOL   DISTRICTS 

See  Colleges  and  Universities. 
Public  schools  In  general 

The  power  and  duty  to  create  new 
school  districts  are  vested  in  the  county 
commissioners,  while  to  the  county  super- 
intendent is  given  the  duty  to  apportion 
the  indebtedness  of  an  organized  school 
district  between  the  remaining  area  and 
a  new  district  formed  out  of  the  old  one, 
which  duty  should  be  exercised  only  after 
the  creation  of  the  new  district;  such 
apportionment  is  not  a  necessary  prelim- 
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inary  or  jurisdictional  act  in  the  formation 
of  such  new  district.  School  District  No. 
15  v.  Blaine  County,  26  Ida.  285;  142 
Pac.  41. 

Where  a  new  school  district  is  created 
regularly,  in  respect  to  all  the  proceed- 
ings, the  creation  is  not  defeated  by  the 
failure  of  the  county  superintendent  there- 
after to  apportion  the  bonded  indebted- 
ness of  the  old  district,  even  though  it  be 
assumed  that  the  superintendent  ought 
to  do  this;  such  apportionment  is  not  jur- 
isdictional. School  District  No.  15  v. 
Blaine  County,  26  Ida.  285;  142  Pac.  41. 

When  a  petition  is  duly  filed,  under 
the  statute,  praying  for  the  segregation 
of  a  school  district,  the  question  the  board 
of  commissioners  have  to  consider  is 
whether  it  will  be  to  the  best  interests 
of  the  regularly  organized  school  district 
to  be  segregated  from  the  rural  high 
school  to  which  it  is  joined,  and,  having 
determined  that,  the  board  must  agree 
unanimously  to  the  segregation,  if  at  all; 
it  follows  that  the  facts  must  be  heard 
and  passed  upon  by  the  board.  Gaiser  v. 
Steele,  25  Ida.  412;  137  Pac.  889. 

Under  the  act  creating  Minidoka  and 
Gooding  counties  out  of  Lincoln  county, 
which  act  authorized  the  county  commis- 
sioners of  the  latter  to  attach  to  adjoining 
school  districts,  then  established,  all  frac- 
tions of  districts  disorganized  by  the  sep- 
aration, as  "unorganized  territory,"  the 
board  had  the  right  to  include  any  un- 
organized, adjacent,  or  contiguous  terri- 
tory which  they  might  deem  proper  and 
expedient  to  be  attached  to  such  district. 
School  Dist.  No.  12  v.  School  Dist.  No.  33, 
25  Ida.  554;   139  Pac.  136. 

Statutory    provisions    as   to    revenue    and 
taxes 

In  enacting  a  law  for  the  reduction  of 
the  revenue  of  a  school  district,  employ- 
ing theretofore  thirty-five  teachers,  the 
legislature  is  presumed  to  have  intended 
that  the  number  of  teachers  in  that  dis- 
trict should  be  reduced.  Buck  v.  Board 
of  Trustees,  28  Ida.  293;  154  Pac.  372. 

That  subdivision  of  the  session  laws  of 
1913,  providing  that,  at  an  annual  school 
meeting,  a  special  tax  of  not  to  exceed 
15  mills  on  each  dollar  of  taxable  property 
could  be  levied,  was  void  ab  initio.  North- 
ern Pac.  Ry.  Co.  v.  Chapman,  —  Ida.  — ; 
158  Pac.  560. 


Of  the  two  enactments  made  by  the  leg- 
islature in  1911,  as  to  the  annual  school 
tax,  the  one  fixing  the  maximum  levy  at 
fifteen  mills,  and  the  other  fixing  it  at 
five  mills,  the  enactment  last  referred  to 
controls.  Oregon  Short  Line  R.  R.  Co. 
v.  Minidoka  County,  28  Ida.  214;  153  Pac. 
424. 

Levying  of  tax 

The  function  of  determining  that  a  tax 
shall  be  raised,  and  of  fixing  the  amount, 
is  that  of  levying  the  tax,  within  the 
meaning  of  the  act  of  1915,  providing  for 
a  special  tax  for  school  buildings;  and 
this  function  is  committed  solely  to  the 
annual  meeting  of  the  school  district. 
Northern  Pac.  Ry.  Co.  v.  Chapman,  —  Ida. 
— ;  158  Pac.  560. 

The  right  to  levy  a  tax,  where  an  an- 
nual school  meeting  is  called  as  pro- 
vided by  law,  rests  with  the  electors  in 
attendance  at  the  annual  meeting.  Nor- 
thern Pac.  Ry.  Co.  v.  Chapman,  —  Ida. 
— ;   158  Pac.  560. 

Chapter  93  of  the  session  laws  of  1915, 
providing  that  the  board  of  county  com- 
missioners "shall  make  a  sufficient  levy 
in  mills,"  etc.,  and  certify  the  same  to 
the  county  assessor,  imposes  upon  the 
board  a  ministerial  duty  only.  Northern 
Pac.  Ry.  Co.  v.  Chapman,  —  Ida.  — ;  158 
Pac.  560. 

If  an  act  of  the  legislature,  providing 
for  levying  a  special  tax,  does  not  contain 
an  emergency  clause  and  is  signed  by  the 
governor  on  the  twelfth  day  of  March,  a 
tax  can  not  be  validly  levied  under  it 
by  a  school  district,  on  the  third  Monday 
of  April  in  the  same  year.  Northern  Pac. 
Ry.  Co.  v.  Chapman,  —  Ida.  — ;  158  Pac. 
560. 

Normal  schools 

An  act  of  a  legislature  providing  for  a 
"perpetual"  appropriation  for  the  payment 
of  the  annual  expenses  of  a  state  institu- 
tion, such  as  a  normal  school,  may  be 
enforced  year  after  year  until  repealed 
or  amended  by  some  subsequent  legisla- 
ture. Evans  v.  Huston,  27  Ida.  559;  150 
Pac.  14. 

A  legislature  which  enacts,  in  the  cre- 
ation by  statute  of  a  normal  school  fund, 
that  "perpetually"  after  a  named  date 
one  half  of  all  the  moneys  which  may 
accrue  to  that  fund  are  to  be  set  apart 
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for  the  support  and  maintenance  of  a 
specified  school,  does  not  thereby  bind 
succeeding  legislatures  so  as  to  prevent 
their  amending  the  enactment.  Evans  v. 
Huston,  27  Ida.  559;  150  Pac.  14. 

The  act  of  the  legislature  of  1905,  in 
providing  for  "perpetual"  appropriations 
for  the  support  and  maintenance  of  the 
Albion  Normal  School  has  not  been 
affected  by  subsequent  legislation  so  as 
to  make  it  invalid  for  the  state  auditor  to 
issue  a  salary  warrant  for  the  month  of 
January,  1915,  for  the  principal  of  that 
school,  without  special  legislation.  Evans 
v.  Huston,  27  Ida.  559;  150  Pac.  14. 

If  the  income  accruing  to  the  Albion 
Normal  School  during  the  1913-1914  bien- 
nium  was  not  exhausted  in  paying  off 
claims  originating  in  that  biennium  the 
balance  may,  in  the  absence  of  any  law 
to  the  contrary,  be  devoted  to  the  pay- 
ment of  claims  upon  that  institution 
originating  in  the  biennium  succeeding. 
Evans  v.  Huston,  27  Ida.  559;  150  Pac.  14. 

SECRETARY 

Of  state  board  of  health.    See  Health. 

SET-OFF  AND  COUNTERCLAIM 

See  Sales. 

SHERIFFS  AND  CONSTABLES 

To  entitle  a  mortgagee  of  chattels  to 
recover  against  the  sheriff  for  neglect  or 
refusal  to  take  the  mortgaged  property 
into  his  possession,  upon  an  affidavit  and 
notice,  he  must  allege  in  his  complaint, 
and  prove  at  the  trial,  that  he  has  ex- 
hausted his  statutory  remedy,  which  pro- 
vides for  a  demand  upon  the  mortgagor 
for  possession  of  the  chattels,  and  that  he 
has  been  unable  to  secure  such  posses- 
sion peacefully.  Tappin  v.  McCabe,  27 
Ida.  402;   149  Pac.  460. 

Although,  after  levy  of  execution,  a 
claimant  may  have  appeared  and  the  jury 
thereupon  duly  summoned  by  the  sheriff 
may  have  passed  upon  the  matter  favor- 
ably to  this  claimant,  the  sheriff,  if  he  is 
given  by  the  judgment  creditor  a  proper 
indemnity  bond,  must  proceed  with  the 
execution  sale.  Smith  v.  Graham,  25  Ida. 
174;   136  Pac.  801. 

If  a  sheriff  and  his  bondsmen  are  sued 
by  a  judgment  creditor  for  the  sheriff's 
failure  to  proceed  with  a  levy,  after  re- 
ceiving a  bond  of  indemnity,  and  the  de- 


fense set  up  is  ownership,  by  a  third 
person,  of  the  property  levied  upon,  the 
question  of  title  to  the  property,  or  that 
of  the  rights  of  the  third  person,  can  not 
be  litigated  in  the  action.  Smith  v. 
Graham,  25  Ida.  174;  136  Pac.  801. 

If  a  peace  officer  has  reasonable  cause 
to  believe  that  a  crime  is  being,  or  is 
about  to  be,  committed,  it  is  his  duty  to 
stop  the  commission  and  apprehend  the 
person  concerned  therein,  regardless  of 
whether  he  is  or  is  not  correct  in  his 
belief.  State  v.  Mox  Mox,  28  Ida.  176;  152 
Pac.  802. 

SODOMY 

The  statute  making  the  crime  against 
nature  punishable  by  imprisonment  is 
broad  enough  to  include  not  only  sodomy 
but  also  all  unnatural  carnal  copulations, 
whether  with  man  or  beast.  State  v.  Alt- 
watter,  —  Ida.  — ;  157  Pac.  256. 

An  information  erroneously  specifying 
sodomy  as  the  offense  with  which  the 
defendant  is  charged  is  not  prejudicial 
to  any  substantial  right  of  such  defendant, 
if  he  has  been  held  for  the  unnatural 
crime  committed  per  os.  State  v.  Alt- 
watter,  —  Ida.  — ;  157  Pac.  256. 

SPECIFIC   PERFORMANCE 

A  railroad  company,  which  establishes 
its  grades  independently  of  a  landowner, 
with  whom  it  contracts  for  securing  a 
right  of  way,  must  fulfil  its  promise, 
made  as  part  of  the  consideration,  even 
though,  by  reason  of  the  grade  on  the 
right  of  way,  so  to  fulfil  must  be  at 
greater  cost  to  it  than  was  contemplated 
when  making  the  contract.  Fox  v.  Spo- 
kane International  Ry.  Co.,  26  Ida.  60; 
140  Pac.  1103. 

If  a  railroad  company,  in  its  contract 
with  a  landowner  for  securing  a  right  of 
way,  which  will  cut  his  land  in  two, 
engages  to  construct  an  open  passage 
over  this  for  his  convenience,  use,  and 
benefit,  it  can  not  afterwards  excuse  non- 
performance of  the  engagement  on  the 
ground  that  the  only  passage  way  possi- 
ble over  the  road  as  laid  out  is  a  bridge, 
the  cost  of  which  kind  of  structure  will 
much  exceed  that  of  a  grade  crossing, 
which  it  had  in  mind  when  making  the 
contract.  Fox  v.  Spokane  International 
Ry.  Co.,  26  Ida.  60;   140  Pac.  1103. 


82 


STATE  LANDS— STATUTES 


An  oral  agreement  for  the  sale  of  land, 
if  proved  to  have  been  performed  in  part, 
is  taken  out  of  the  statute  of  frauds  and 
can  be  specifically  enforced.  Wolf  v. 
Eagleson;  Youmans  v.  Eagleson,  —  Ida. 
— ;    157  Pac.  1122. 

Under  the  state  practice,  it  is  not  nec- 
essary, as  in  California,  for  the  complaint 
in  a  suit  for  specific  performance  to  al- 
lege affirmatively,  as  the  basis  for  a  de- 
cree, that  the  consideration  was  adequate 
and  that  the  contract  was  mutual.  Wolf 
v.  Eagleson;  Youmans  v.  Eagleson,  — 
Ida.  — ;   157  Pac.  1122. 

In  a  suit  for  specific  performance, 
where  the  trial  court  has  found  all  the 
material  allegations  of  the  complaint  to 
have  been  proved,  and  the  evidence  sub- 
stantially supports  the  findings,  the  plain- 
tiff is  entitled  to  a  decree.  Thomas  v. 
Huston,  —  Ida.  — ;   157  Pac.  951. 

STATE   LANDS 

Disposal  of.  See  Public  Lands. 

STATES 

The  constitution  prohibits  the  paying 
of  money  out  of  the  state  treasury,  except 
in  response  to  some  appropriation  act 
passed  by  the  legislature  specifically  set- 
ting forth  its  purpose ;  it  follows  that  any 
use  of  state  funds  by  a  county  in  making 
compensation  for  emergency  employment 
would  violate  the  constitution.  Epperson 
v.  Howell,  28  Ida.  338;   154  Pac.  621. 

The  constitution  requires  that  all  claims 
against  the  state,  except  the  fixed  salary 
or  compensation  of  an  official,  shall,  be- 
fore payment,  be  audited  by  the  state 
board  of  examiners;  therefore,  a  legisla- 
tive act  providing  for  satisfying,  out  of 
state  funds,  claims  not  so  audited  can  not 
be  enforced.  Epperson  v.  Howell,  28  Ida. 
338;  154  Pac.  621. 

STATUTE  OF  FRAUDS 
In  general.     See  Frauds,  Statute  of. 

STATUTES 

See  Constitutional  Law. 

For  particular  statutes.  See  specific 
heads. 

Enactment,     requisites,     and     validity     in 
general 

A  legislature,  existing  by  virtue  of  a 
constitutional  provision,  is  empowered  to 
enact  any  laws,  not  expressly  or  impliedly 


forbidden  by  the  state  or  federal  con- 
stitution. Ingard  v.  Barker,  27  Ida.  124; 
147  Pac.  293. 

The  constitution  nowhere  prohibits  the 
enactment  of  laws  by  the  legislature,  for- 
bidding competition  between  public  util- 
ity corporations.  Idaho  P.  &  L.  Co.  v. 
Blomquist,  26  Ida.  222;   141  Pac.  1083. 

The  legislature  has  plenary  power  to 
make  laws,  except  as  limited  by  the  con- 
stitution; the  constitution  is  not  a  grant, 
but  only  a  limitation,  of  power.  Idaho  P. 
&  L.  Co.  v.  Blomquist,  26  Ida.  222;  141 
Pac.  1083. 

Except  in  cases  provided  for  to  the 
contrary  by  the  constitution,  power  is 
vested  in  the  legislature  to  create  an 
office;  also,  with  the  same  exception,  to 
determine  the  method  of  filling  the  office. 
Ingard  v.  Barker,  27  Ida.  124;  147  Pac.  293. 

Unless  the  journal  affirmatively  shows 
the  omission  of  some  constitutional  re- 
quirement in  the  passage  of  a  bill,  it  is  to 
be  presumed  that  all  such  requirements 
have  been  complied  with;  even  though 
the  journal  be  silent  in  that  regard,  ex- 
cept where  the  constitution  commands  an 
entry  to  be  made  on  the  journal.  In  re 
Drainage  Dist.  No.  1  of  Canyon  County, 
26  Ida.  311;  L.  R.  A.  1915A,  1210;  143 
Pac.  299. 

Public  service  laws  should  be  based  on 
public  needs,  rather  than  on  a  corpor- 
ation's desire  to  serve  the  people;  and 
their  purpose  should  be  to  promote  the 
common  welfare,  and  equally  to  protect 
those  persons  who  furnish  the  money  for 
putting  up  the  plant  and  those  who  use 
the  product.  Idaho  P.  &  L.  Co.  v.  Blom- 
quist, 26  Ida.  222;  141  Pac.  1083. 

Effect  of  partial   invalidity 

An  act  of  the  legislature,  parts  of 
which  are  repugnant  to  the  constitution, 
may  stand  so  far  as  other  parts  are  con- 
cerned, provided  its  operation  is  practica- 
ble without  the  aid  of  the  invalid  parts; 
but  if  its  operation  is  not  so  practicable 
the  whole  act  fails.  Epperson  v.  Howell, 
28  Ida.  338;   154  Pac.  621. 

General  and  special  or  local  laws 

In  distinguishing  a  special  from  a  gen- 
eral statute,  it  is  necessary  to  bear  in 
mind  that  a  statute  is  general  if  its  terms 
apply  to,  and  its  provisions  operate  upon, 
all  persons  and  subject-matters  in  a  like 
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situation.    Jones  v.  Power  County,  27  Ida. 
656;  150  Pac.  35. 

Subjects  and  titles  of  acts 

The  title  of  a  statute  satisfies  the  con- 
stitution, if  the  act  treats  of  but  one  gen- 
eral subject,  and  the  title  expresses  that 
subject.     State  v.  Pioneer  Nurseries  Co., 

26  Ida.  332;   143  Pac.  405. 

The  title  of  a  statute  is  sufficient,  if  the 
statute  embraces  but  one  general  subject 
and  the  title  expresses  it;  and  this  rule 
is  observed  where  a  statute,  directed 
solely  to  limiting  the  use  of  intoxicating 
liquors,  contains  nothing  that  is  not  ger- 
mane to  the  general  subject  or  purpose 
expressed   in  the  title.    Ex  parte  Crane, 

27  Ida.  671;  151  Pac.  1006. 

No  matter  how  numerous  the  pro- 
visions of  an  act  may  be,  provided  they 
can  be  considered  as  falling  within  the 
subject-matter  legislated  upon,  or  neces- 
sary for  the  carrying  out  of  the  purpose, 
the  title  of  the  act  is  sufficient  if  this 
subject-matter  is  expressed  in  it.  State 
v.  Pioneer  Nurseries  Co.,  26  Ida.  332;  143 
Pac.  405. 

The  necessary  brevity  of  the  title,  as 
compared  with  the  body  of  an  act,  pre- 
vents its  containing  more  than  a  general 
statement  of  the  subject-matter  legislated 
upon;  and  such  general  statement  will  be 
sufficient  to  include  all  provisions  of  the 
act  having  a  reasonable  connection  with 
the  subject-matter  mentioned  and  a  rea- 
sonable tendency  to  accomplish  the  pur- 
pose of  the  act.  Ex  parte  Crane,  27  Ida. 
671;  151  Pac.  1006. 

Section  851,  Rev.  Codes,  was  a  specific 
provision,  fixing  a  salary,  and  could  not 
be  amended  by  a  mere  appropriation  act 
increasing  the  salary,  where  the  section 
named  was  not  set  forth  and  published  at 
length,  as  required  by  the  constitution; 
a  general  appropriation  act  includes  one 
subject,  while  an  increase  in  the  salary 
of  an  officer  is  another  and  distinct  sub- 
ject, and,  being  two  separate  and  distinct 
subjects,  they  are  prohibited  by  the  con- 
stitution from  being  combined  in  one  act. 
Hailey  v.  Huston,  25  Ida.  165;  136  Pac. 
212;  White  v.  Huston,  25  Ida.  170;  136 
Pac.  214. 

The  act  of  1909,  providing  for  the  exam- 
ination of  a  party  to  a  civil  action  by  the 
adverse  party,  is  not  invalid  as  having  a 


title  not  fully  expressive  of  its  purpose. 
Darry  v.  Cox,  28  Ida.  519;  155  Pac.  660. 

Editorial  notes 

Sufficiency  of  the  title  to  a  statute.  64 
Am.  St.  Rep.  70. 

When  does  the  title  of  a  statute  em- 
brace but  one  subject,  and  what  may  be 
included  thereunder.    79  Am.  St.  Rep.  456. 

Amendment,  revision,  and  codification 

The  state  constitution  prohibits  the 
amendment  of  existing  laws  by  reference 
to  their  titles,  and  commands  that  sec- 
tions of  existing  laws  to  be  amended  shall 
be  set  forth  at  length  in  the  new  statute; 
the  legislature  can  not  therefore  adopt  a 
form  of  insurance  policy  by  a  mere  refer- 
ence to  it  as  "the  New  York  standard  as 
now  or  may  be  hereafter  constituted." 
Carroll  v.  Hartford  Fire  Ins.  Co.,  28  Ida. 
466;    154  Pac.  985. 

The  provision  of  the  constitution  by 
which  amendments  to  laws  are  required 
to  be  set  forth  at  length  does  not  apply 
to  an  amendment  that  is  such  merely  by 
implication.  Achenbach  v.  Kincaid,  25 
Ida.  768;  140  Pac.  529. 

Section  1644,  Rev.  Codes,  was  amended 
in  1911,  and  in  1913  the  present  revenue 
law  was  passed,  which  in  terms  not  only 
repealed  the  section  as  amended,  but  re- 
enacted  it  as  part  of  itself,  the  revenue 
law;  it  was  not  therefore  necessary,  un- 
der the  constitution,  to  the  validity  of 
the  act  of  1913,  that  that  section  should 
have  been  set  forth  at  full  length;  the 
section  at  that  time  was  no  longer  in 
existence.  Achenbach  v.  Kincaid,  25  Ida. 
768;   140  Pac.  529. 

Construction  and  operation — in  general 

All  statutes  are  to  be  considered  as 
having  only  a  prospective  operation,  un- 
less it  is  clear  that  the  legislature  in- 
tended the  contrary.  Peavy  v.  McCombs, 
26  Ida.  143;   140  Pac.  965. 

Where,  of  two  constructions,  to  which  a 
legislative  act  is  fairly  open,  one  will 
carry  out  and  the  other  defeat  some  great 
public  purpose  for  which  it  was  designed, 
the  former  construction  should  be  applied. 
State  v.  Omaechevviaria,  27  Ida.  797;  152 
Pac.  280. 


intention 


Where  a  legislative  act  is  not  clear  as 
to  the  intention,  the  title  may  be  looked 
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to.     Hodges  v.  Tucker,   25  Ida.  563;    138 
Pac.  1139. 

Where,  from  reading  a  law,  it  is  appar- 
ent that  the  word  "of"  was  inserted  in 
place  of  "or,"  the  context  plainly  show- 
ing that  "or"  was  the  word  intended  by 
the  legislature,  the  courts  will  interpret 
the  law  as  intended  and  not  as  written, 
in  that  respect.  Frontier  Milling  etc.  Co. 
v.  Roy  White  etc.  Co.,  25  Ida.  478;  138 
Pac.  825. 

If  a  clause  in  a  statute  is  directly  con- 
trary to  the  legislative  intent,  as  col- 
lected from  the  whole  act,  it  is  to  be 
treated  as  surplusage  and  disregarded. 
State  v.  Forch,  26  Ida.  755;  146  Pac.  110. 


meaning  of  language 


When  words  have  not  a  technical  mean- 
ing or  application,  or  when  they  have 
not  been  so  used  or  employed  in  the  stat- 
ute, they  should  then  be  given  their  ordi- 
nary significance  as  they  are  popularly 
understood.  State  v.  Morris,  28  Ida.  599; 
155  Pac.  296. 

In  construing  an  act,  the  legislative  in- 
tent is  to  be  obtained  from  the  language 
employed;  and  this,  when  ambiguous  or 
contradictory,  is  to  be  viewed  in  the  light 
of  the  circumstances  which  induced  the 
enactment,  and  the  purpose  sought  to  be 
accomplished.  Oregon  Short  Line  R.  R. 
Co.  v.  Minidoka  County,  28  Ida.  214;  153 
Pac.  424. 

Where  a  statute  gives,  in  language 
merely  permissive,  power  to  public  of- 
ficers to  do  a  certain  thing,  the  language 
used  will  be  regarded  as  peremptory,  if 
the  public  interest  or  individual  rights 
require  that  it  should  be  so  regarded. 
State  v.  Title  G.  &  S.  Co.,  27  Ida.  752; 
152  Pac.  189. 

The  statutory  words  (Rev.  Codes,  sec. 
3) :  "No  part  of  these  Revised  Codes  is 
retroactive  unless  expressly  so  declared," 
do  not  mean  that  the  declaration  must  be 
in  some  express  form,  such  as,  "this 
statute  is  to  be  deemed  retroactive";  it 
is  sufficient  if  the  language  used  clearly 
refers  to  the  past  as  well  as  the  future. 
Peavy  v.  McCombs,  26  Ida.  143;  140  Pac. 
965. 

upholding  constitutionality 

In  considering  a  statute,  the  court  must 
give  it  a  construction  such  as  will  sus- 
tain its  constitutionality,  if  this  is  possi- 


ble without  doing  violence  to  its  lan- 
guage. Achenbach  v.  Kincaid,  25  Ida. 
768;  140  Pac.  529. 

Where  a  statute  would  be  unconstitu- 
tional, if  applied  to  a  certain  class  of 
cases,  but  would  be  constitutional  as 
applied  to  another  class,  it  should  be  held 
to  have  been  intended  by  the  legislature 
to  apply  only  to  the  latter  class.  North- 
ern Pac.  Ry.  Co.  v.  Gifford,  25  Ida.  196; 
136  Pac.  1131. 

A  statute  may  be,  as  to  a  part  of  it, 
repugnant  to  the  constitutional  require- 
ment that  the  title  of  a  statute  must 
make  express  mention  or  reference  to 
the  provisions  in  the  body  of  it;  in  which 
case  the  repugnant  part  fails  to  become 
a  law,  but  the  rest  does  not  so  fail  and 
may  be  enforced.  Barton  v.  Alexander, 
27  Ida.  286;   148  Pac.  471. 


liberal  construction 


The  doctrine  that  statutes  in  deroga- 
tion of  the  common  law  are  to  be  strictly 
construed  does  not  prevail  in  Idaho;  but 
the  rules  established  by  the  code  respect- 
ing the  subjects  to  which  they  relate,  and 
their  provisions  and  all  proceedings  under 
them,  are  to  be  liberally  construed  with  a 
view  to  effect  their  objects  and  to  promote 
justice.  McQueen  v.  City  of  Moscow,  28 
Ida.  146;  152  Pac.  799. 

conflicting  statutes 


Where  two  conflicting  statutes  are 
passed  by  the  same  legislature,  and  they 
can  not  be  reconciled,  that  one  must 
prevail  which  was  last  approved  by  the 
governor.  Buck  v.  Board  of  Trustees,  28 
Ida.  293;   154  Pac.  372. 

Two  statutes  on  same  subject 


In  the  case  of  two  statutes  on  the  same 
subject,  with  which  one  deals  in  general 
and  in  comprehensive  terms,  and  the 
other  in  a  more  minute  and  definite  way, 
they  are  to  be  read  together,  if  possible; 
otherwise,  the  less  general  one  must  pre- 
vail. Oregon  Short  Line  R.  R.  Co.  v.  Mini- 
doka County,  28  Ida.  214;   153  Pac.  424. 


Two  statutes  on  same  subject,  passed 

at  same  session 

Where  two  acts  are  passed  by  the  same 
legislature  on  the  same  day  and  approved 
on  that  day,  they  should,  if  having  some 
bearing  in  common,  be  considered  and 
construed    as,    in   that   respect,    a   single 
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act.    Oneida  County  v.  Evans,  25  Ida.  456; 
138  Pac.  337. 

Of  two  laws  on  the  same  subject, 
passed  at  the  same  session  of  the  legis- 
lature but  which  are  not  harmonious,  the 
one  prevails  that  deals  with  the  subject 
most  particularly.  Peavy  v.  McCombs,  26 
Ida.  143;   140  Pac.  965. 

Where  of  two  acts  of  the  legislature 
passed  at  the  same  session,  one  seems  to 
be  in  direct  conflict  with  the  other,  that 
should  prevail  which  was  the  last  one 
approved  by  the  governor.  Peavy  v.  Mc- 
Combs, 26  Ida.  143;  140  Pac.  965. 

Statutes  enacted  at  the  same  session  of 
the  legislature  are  to  be  construed  to- 
gether, so  as  to  give  force  and  effect  to 
each  if  possible.  Perrault  v.  Robinson, 
—  Ida.  — ;  158  Pac.  1074. 

STIPULATIONS 

On  good  cause  shown  and  for  the  fur- 
therance of  justice,  the  trial  court  has  the 
discretion,  and  is  in  duty  bound,  to  relieve 
litigants  from  the  obligation  assumed  by 
them  by  reason  of  stipulations  they  have 
signed  relating  to  the  cause;  provided, 
the  parties  are  thereby  left  in  statu  quo. 
Koepl  v.  Ruppert,  —  Ida.  — ;  158  Pac.  319. 

SUBROGATION 

In  order  to  claim  the  right  of  subro- 
gation a  party  must  allege  in  his  plead- 
ings facts  upon  which  the  right  is  based. 
Smith  v.  Faris-Kesl  Const.  Co.,  27  Ida. 
407;   150  Pac.  25. 

Where  a  surety  company,  on  the  bond 
of  the  treasurer  of  an  irrigation  district, 
pays  to  the  district  public  moneys  of 
that  district,  which  were  wrongfully  and 
unlawfully  placed  upon  general  deposit 
in  a  bank,  such  company  is  subrogated 
to  all  the  rights,  securities,  and  remedies 
of  the  irrigation  district  against  the  bank. 
In  re  Bank  of  Nampa;  Appeal  of  Ameri- 
can Surety  Co.,  —  Ida.  — ;  157  Pac.  1117. 

Editorial  notes 

Right  of  surety  who  has  paid  debt  to  be 
subrogated  to  rights  of  creditor,  as  af- 
fected by  the  fact  that  the  surety  became 
such  for  a  consideration.  Ann.  Cas.  1913A, 
565. 

SUMMARY  TRIAL 

Of  accused.     See  Criminal  Law. 


SUNDAY 

In  the  act  of  1911,  amending  the  statute 
as  to  exhibitions  on  Sundays  at  theatres, 
etc.,  the  term  "moving  picture  show," 
within  the  legislative  meaning,  is  a  place 
where  motion  pictures  are  exhibited  for 
the  purpose  of  amusement  and  entertain- 
ment. State  v.  Morris,  28  Ida.  599;  155 
Pac.  296. 

SUPPLEMENTAL  PLEADINGS 

In  general.     See  Pleading. 

TAXATION 

See  Schools  and  School  Districts. 

Nature    and    extent   of   power    in    general 

It  is  not  necessary  that  the  consti- 
tution shall  contain  a  grant  of  power  to 
the  legislature  to  deal  with  the  subject 
of  taxation,  since  that  body  possesses 
plenary  power,  except  in  cases  where 
such  power  may  be,  by  the  constitution, 
limited  or  restricted.  Achenbach  v.  Kin- 
caid,  25  Ida.  768;  140  Pac.  529. 

The  act  creating  the  state  tax  commis- 
sion was  not  intended  to  take  away  or 
impinge  upon  the  duties  of  the  constitu- 
tional officers  or  boards  relative  to  taxes. 
Blomquist  v.  Board  of  County  Commis- 
sioners, 25  Ida.  284;  137  Pac.  174. 

Constitutional    requirements    and    restric- 
tions 

The  constitution  makes  it  essential  to 
the  assessment  of  property,  locally  with- 
in a  county,  that  such  be  made  by  the 
assessor  elected  by  the  voters  of  the 
county.  Blomquist  v.  Board  of  County 
Commissioners,  25  Ida.  284;  137  Pac.  174. 

The  constitution,  in  expressing  three 
methods  of  raising  revenue,  does  not  im- 
ply that  the  state  is  prohibited  from  rais- 
ing, pursuant  to  its  inherent  power, 
revenue  in  any  other  way  the  legislature 
may  see  fit  to  adopt.  Ex  parte  Kessler, 
26  Ida.  764;  L.  R.  A.,  1915D,  322;  146  Pac. 
113. 

Liability  of  persons  and  property 

Before  taxes  can  be  levied  upon  any 
property,  the  property  must  be  assessed, 
and  the  constitution  provides  that  this 
must  be  done  by  the  officers  whose  title 
of  office  indicates  that  duty,  such  title  be- 
ing "assessor."  Blomquist  v.  Board  of 
County  Commissioners,  25  Ida.  284;  137 
Pac.  174. 
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Where  a  settler  on  public  lands  has 
proceeded  so  far  in  the  steps  necessary 
for  taking  title  that  his  right  to  a  patent 
can  be  defeated  through  his  own  default 
only,  and  not  by  any  affirmative  act  of 
the  government,  the  latter's  holding  a 
lien  on  the  land  for  deferred  payments  on 
a  water  right  does  not  prevent  the  state 
from  taxing  the  settler's  interest  in  the 
land.  Cheney  v.  Minidoka  County,  26  Ida. 
471;  144  Pac.  343. 

Under  the  constitution  and  laws,  all 
property  is  liable  to  taxation  unless  ex- 
pressly exempted;  consequently,  a  person 
who  would  claim  that  his  property  is  ex- 
empt from  being  taxed,  must  be  able  to 
point  out  the  provision  of  the  law  that 
supports  his  claim.  Cheney  v.  Minidoka 
County,  26  Ida.  471;  144  Pac.  343. 

The  section  of  the  highway  commission 
act  exempting  motor  vehicles  from  tax- 
ation is  within  the  clause  of  section  5 
of  article  7  of  the  constitution,  whereby 
"the  legislature  may  allow  such  exemp- 
tions from  taxation  from  time  to  time  as 
shall  seem  necessary  and  just."  Achen- 
bach  v.  Kincaid,  25  Ida.  768;  140  Pac.  529. 

The  section  of  the  highway  commis- 
sion act  which  exempts  motor  vehicles 
from  taxation  does  not  bear  directly  upon 
measures  for  carrying  out  the  purposes 
of  the  act;  however,  it  has  an  indirect 
connection,  since  the  property  mentioned 
in  it  is,  by  earlier  sections,  burdened  with 
a  certain  license  tax  and  this  section  was 
necessary  to  prevent  injustice  through 
double  taxation.  Achenbach  v.  Kincaid, 
25  Ida.  768;  140  Pac.  529. 

Real  estate  may  be  sold  for  taxes,  but 
only  when  subject  to  taxation  and  duly 
assessed;  and,  since  a  water  right  is  real 
estate,  the  same  rule  must  apply  to  it;  if 
a  water  right  is  exempt  from  taxation,  it 
can  never  be  assessed  nor  sold  for  taxes. 
Bennett  v.  Twin  Falls  etc.  L.  &  W.  Co., 
27  Ida.  643;  150  Pac.  336. 

The  legislature  never  intended  to  tax 
an  irrigation  system,  or  the  unsold  shares 
in  the  system.  Idaho  Irr.  Co.  v.  Lincoln 
County,  28  Ida.  98;  152  Pac.  1058. 

Levy  and  assessment 

If  an  assessor,  by  a  systematic,  inten- 
tional, and  illegal  method,  assesses  one 
owner's  property  at  more  than  double 
that  of  another,  the  property  of  the  two 
being  of  the  one  class  and  value,  he  per- 


petrates a  fraud  against  which,  on  proper 
application,  a  court  of  equity  will  relieve. 
Northern  Pac.  Ry.  Co.  v.  Clearwater 
County,  26  Ida.  455;   144  Pac.  1. 

The  tax  commission  has  no  power  to 
compel  a  county  board  of  equalization  to 
adopt  its  views  in  equalizing  particular 
property  for  taxation.  Blomquist  v.  Board 
of  County  Commissioners,  25  Ida.  284; 
137  Pac.  174. 

Where  an  assessment  is  made  upon 
property  exempt  from  taxation,  such  prop- 
erty is  illegally  assessed,  and  if  the  tax 
following  is  paid  under  protest,  the  law 
permits  an  action  to  be  brought  against 
the  county  to  recover  it.  Idaho  Irr.  Co.  v. 
Lincoln  County,  28  Ida.  98;  152  Pac.  1058. 

"Levy,"  as  applied  to  taxation  by  legis- 
latures and  courts,  is  used  to  denote, 
sometimes,  the  ministerial  act  of  comput- 
ing and  extending  a  tax  according  to  an 
assessment,  and  sometimes  the  legislative 
function  of  determining  the  amount  of 
money  to  be  raised  by  taxation.  North- 
ern Pac.  Ry.  Co.  v.  Chapman,  —  Ida.  — ; 
158  Pac.  560. 

Lien  and  priority 

A  tax  levied  has,  under  the  statute,  an 
effect  like  that  of  a  judgment,  and  be- 
comes a  lien  on  the  property,  which  lien 
is  devested  only  by  payment  or  by  a  tax 
sale.  Rice  v.  Rock,  26  Ida.  552;  144  Pac. 
786. 

Enforcement  of  the   law 

The  taxpayers  have  authority  to  insti- 
tute proceedings  to  compel  revenue  offi- 
cers to  perform  their  duties  under  the 
law,  while  the  purpose  for  which  the  tax 
commission  is  constituted  is  to  look  after 
those  matters  which  the  taxpayers  neg- 
lect or,  for  any  reason,  can  not  attend  to. 
Blomquist  v.  Board  of  County  Commis- 
sioners, 25  Ida.  284;  137  Pac.  174. 

Tax  sale 

A  person  in  possession,  under  a  claim 
of  right,  at  the  time  property  is  sold  for 
taxes,  who  continues  so  in  possession 
exclusively  until  redemption,  is  a  "party 
in  interest"  within  the  statute;  and  pro- 
nouncedly so  as  against  a  purchaser  at 
the  tax  sale  when  this  purchaser  has  no 
claim  whatever  except  as  purchaser. 
Johnson  v.  Sowden,  25  Ida.  227;  136  Pac. 
1136. 
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A  taxpayer  is  not  answerable  for  the 
errors  of  a  clerk  in  the  tax  office;  and  if, 
after  he  has  regularly  paid  his  taxes  for 
years,  his  property  is,  without  his  knowl- 
edge, sold  for  the  tax  of  a  back  year,  in 
fact  paid  but,  through  error,  that  fact  does 
not  appear  on  the  tax  books,  the  sale 
should  be  set  aside  on  the  facts  being 
shown.  Lohr  v.  Curley,  27  Ida.  739;  152 
Pac.  185. 

Tax  deeds 

A  purchaser  at  a  tax  sale,  or  his 
assignee,  is  not  entitled  to  demand  a  tax 
deed  for  the  land,  as  to  which  the  tax  is 
delinquent,  until  the  statutory  notice 
shall  have  been  given.  Rice  v.  Rock,  26 
Ida.  552;  144  Pac.  786. 

The  statutory  provision,  that  the  notice 
required  as  preliminary  to  a  valid  de- 
mand for  a  tax  deed  must  be  given  "at 
least  three  months  and  not  more  than 
five  months  before  the  expiration  of  the 
time  of  redemption  of  such  sale,"  is  di- 
rectory rather  than  mandatory.  Rice  v. 
Rock,  26  Ida.  552;  144  Pac.  786. 

A  landholder  who  has  made  a  habit  of 
paying  his  taxes  promptly  but,  uninten- 
tionally, has  omitted  to  pay  on  one  piece 
of  his  property  for  a  single  year,  four 
years  back,  paying  however  actually, 
even  on  that  piece,  all  taxes  since,  should 
be  relieved  against  a  tax  deed  given  on 
a  tax  sale  for  the  omitted  payment,  when 
the  tax  sale,  but  for  errors  of  the  tax 
officers  would  never  have  been  held;  pro- 
vided, by  cancellation  of  the  deed,  the 
purchaser  will  suffer  no  prejudice  if  re- 
imbursed for  all  his  outlay  in  the  matter, 
and  the  landholder  makes  the  reimburse- 
ment. Fix  v.  Gray,  26  Ida.  19;  140  Pac. 
771. 

Legacy,  inheritance,  and  transfer  taxes 

An  inheritance  tax  is  a  tax,  not  on  the 
property  inherited  or  taken  under  will, 
but  on  the  right  of  the  intestate  or  testa- 
tor to  transfer,  and  that  of  the  heir,  dev- 
isee, or  legatee  to  receive  it.  State  (ex 
rel.  Peterson)  v.  Dunlap,  28  Ida.  784;  156 
Pac.  1141. 

Transfer  taxes  upon  inheritances  are 
collectable  only  in  cases  where  property 
has  passed,  by  will,  or  by  operation  of 
the  state  intestate  laws,  from  persons 
dying  seized  or  possessed  of  the  same 
while  residents  of  the  state;  or,  as  to 
property  of  persons  dying  who  were  not 


residents,  where  this  property  or  any  part 
of  it  is  within  the  state.  State  (ex  rel. 
Peterson)  v.  Dunlap,  28  Ida.  784;  156  Pac. 
1141. 

In  order  to  enable  the  state  to  exact 
payment  of  an  inheritance  tax,  in  a  case 
where  the  deceased  was  not  a  resident, 
the  property  must  have  been  so  situated 
that,  in  the  absence  of  a  will,  it  would 
have  passed  according  to  the  state  intes- 
tate laws.  State  (ex  rel.  Peterson)  v. 
Dunlap,  28  Ida.  784;   156  Pac.  1141. 

An  appraiser  can  not  be  appointed  by 
the  probate  court  for  the  ascertainment 
of  a  basis  for  an  inheritance  tax  assess- 
ment, except  where  probate  proceedings 
are  pending  in  the  court  or  where  the  de- 
cedent has  left  an  estate  subject  to  pro- 
bate in  Idaho.  State  (ex  rel.  Peterson)  v. 
Dunlap,  28  Ida.  784;   156  Pac.  1141. 

Inheritance  taxes,  generally.  2  Church's 
New  Probate  Law  and  Practice,  p.  1762. 

Editorial  notes 

Situs  of  debt  for  purpose  of  succession 
tax.     Ann.  Cas.  1912A,  903. 

Leading  features  of  inheritance  taxa- 
tion.   127  Am.  St.  Rep.  1035. 

Disposition  of  taxes  collected 

The  act  of  1915,  known  as  the  emer- 
gency employment  act,  contemplates  that, 
in  paying  for  the  employment,  one-half 
the  necessary  fund  shall  be  deducted  from 
moneys  which  the  constitution  requires 
the  counties  to  deliver  to  the  state,  as  its 
share  of  the  amount  arising  from  taxa- 
tion; in  so  far,  therefore,  the  act  is  invalid. 
Epperson  v.  Howell,  28  Ida.  338;  154  Pac. 
621. 

TENDER 

A  tender,  of  a  sum  less  in  amount  than 
that  due,  made  as  a  settlement  in  full, 
does  not  estop  the  person  rejecting  it  to 
claim  interest  on  any  part  of  the  debt. 
Smith  v.  Faris-Kesl  Const.  Co.,  27  Ida. 
407;    150  Pac.  25. 

THEATRES 

See  Municipal  Corporations. 

TIME 

The  time  within  which  a  thing  is  to  be 
done  under  statutory  provision,  is  com- 
puted by  excluding  the  first  day  and  in- 
cluding the   last,   if  it  is  not  a  holiday, 
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but  if  it  is,  it  also  is  excluded.  Empire 
Mill  Co.  v.  District  Court  etc.  for  Bene- 
wah County,  27  Ida.  383;  149  Pac.  499; 
Empire  Mill  Co.  v.  District  Court  for  Sho- 
shone County,  27  Ida.  400;   149  Pac.  505. 

TORTS 

An  action  at  law  for  damages  for  a 
tort  can  not  be  maintained  against  sev- 
eral defendants  jointly  when  each  has 
acted  independently  of  the  other,  and 
there  has  been  no  concert  or  unity  of 
design  between  them.  Verheyen  v. 
Dewey,  27  Ida.  1;  146  Pac.  1116;  Doran  v. 
Dewey,  27  Ida.  25;  146  Pac.  1124. 

The  filing  of  a  joint  answer  by  per- 
sons named  as  defendants  in  an  action 
for  a  tort,  does  not  preclude  them  from 
taking  advantage  of  a  lack  of  proof  to 
establish  the  joint  liability  charged. 
Verheyen  v.  Dewey,  27  Ida.  1;  146  Pac. 
1116;  Doran  v.  Dewey,  27  Ida.  25;  146 
Pac.  1124. 

In  an  action  for  damages  for  injury  to 
the  plaintiff's  land,  etc.,  through  seepage 
from  an  irrigation  system  belonging  to 
an  irrigation  district,  there  can  not  be 
made  a  joint  defendant  with  the  latter 
a  private  person  who  has  had  no  interest 
or  estate  in  the  system  and  has  acted 
merely  under  direction  of  the  manager. 
Verheyen  v.  Dewey,  27  Ida.  1;  146  Pac. 
1116;  Doran  v.  Dewey,  27  Ida.  25;  146 
Pac.  1124. 

In  an  action  by  a  property  owner, 
whose  house  has  fallen,  against  the 
owner  of  adjoining  property  and  his 
agent  employed  to  do  excavation  work 
on  the  premises,  where  such  persons  are 
sued  jointly  for  having  caused  the  fall, 
recovery  may  be  had  against  one  de- 
fendant without  including  the  other. 
Zilka  v.  Graham,  26  Ida.  163;  141  Pac.  639. 

TRIAL 

Course   and    conduct    of   trial    in    general 

A  trial  judge  should  manifest,  in  the 
presence  of  the  jury,  no  such  feeling  to- 
ward a  witness  as  to  imply  that  he  dis- 
believes him,  since  this  tends  to  preju- 
dice the  case  of  the  party  on  whose  be- 
half the  witness  is  examined.  State  v. 
Clark,  27  Ida.  48;   146  Pac.  1107. 

A  trial  judge,  after  openly  discrediting 
a  witness  by  ordering  him  into  custody, 
while  on  the  stand,  does  not  cure  the  im- 
propriety  of   his  act   by   instructing   the 


jury  later  to  pay  no  attention  to  it.  State 
v.  Clark,  27  Ida.  48;  146  Pac.  1107. 

Reception  of  evidence 

It  is  for  the  court  to  say  whether  evi- 
dence is  competent,  but  the  question  of 
its  weight  is  exclusively  for  the  jury. 
State  v.  Bouchard,  27  Ida.  500;  149  Pac. 
464. 

An  objection  to  evidence,  on  the  ground 
that  it  is  not  admissible  under  the  plead- 
ings, must  be  made  when  the  evidence  is 
offered;  otherwise  it  is  waived.  Douville 
v.  Pacific  Coast  Casualty  Co.,  25  Ida.  396; 
138  Pac.  506. 

Arguments  and  conduct  of  counsel 

It  is  the  duty  of  trial  judges  to  prevent, 
as  far  as  possible,  conduct  of  counsel  de- 
signed to  prejudice  the  jury  against  the 
opposite  party.  McLean  v.  Hayden  Creek 
Min.  etc.  Co.,  25  Ida.  416;  138  Pac.  331. 

The  trial  court  has  a  sound  discretion 
in  directing  in  what  order  counsel  may 
address  the  jury;  and,  except  in  case  of 
an  abuse  of  the  discretion,  a  verdict  fol- 
lowing a  court's  so  directing,  should  not 
be  disturbed.  Exchange  State  Bank  v. 
Taber,  26  Ida.  723;   145  Pac.  1090. 

If  counsel,  at  the  trial,  takes  the  posi- 
tion that  a  witness  can  not  speak  Eng- 
lish, he  puts  the  question  in  issue,  and 
is  subject  to  contradiction;  he  must, 
therefore,  accept  the  consequences  if  his 
cause  suffers  through  its  being  shown 
that  the  witness  can  speak  the  language. 
State  v.  Bogris,  26  Ida.  587;  144  Pac.  789. 

Nonsuit 

A  nonsuit  should  not  be  ordered  or  a 
verdict  be  directed  when  the  plaintiff  has 
made  out  a  prima  facie  case;  that  is,  a 
case  that  a  verdict  for  him  may  be  based 
upon,  provided  it  is  believed.  McAlinden 
v.  St.  Maries  Hospital  Ass'n,  28  Ida.  657; 
156  Pac.  115. 

Instructions  to  jury 

The  statute  allows  counsel  on  each  side 
of  a  case  to  submit  written  charges  for 
the  judge  to  give  to  the  jury,  if  he  ap- 
proves them,  and  requires  the  judge  to 
indorse  and  sign,  on  these,  his  decision 
as  to  whether  they  have  his  approval  or 
not,  and,  in  cases  where  he  approves  or 
disapproves  in  part,  so  to  indicate  on  the 
charges;  a  judge  does  not  comply  with 
the  statute  by  simply  making  a  scroll  or 
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pencil  mark  across  the  face  of  disapproved 
instructions.  State  v.  Buster,  28  Ida.  110; 
152  Pac.  196. 

When  a  court  deems  the  evidence 
against  a  person  on  trial  to  be  insufficient, 
it  may  advise  the  jury  to  acquit,  but  not 
instruct  them  to  do  so,  for  the  jury  may 
convict  notwithstanding  the  court's  opin- 
ion. State  v.  Horn,  27  Ida.  782;  152  Pac. 
275. 

Where  the  instructions  to  a  jury  clearly, 
as  a  whole,  have  stated  the  law  of  the 
case,  the  jury  will  be  presumed  to  have 
followed  them  as  a  whole  and  not  to  have 
followed  some  isolated  instruction.  Os- 
born  v.  Cary,  28  Ida.  89;   152  Pac.  473. 

Where  it  is  evident  that  a  witness  at  a 
trial  has  recklessly  indulged  in  lying, 
etc.,  the  court  should  caution  the  jury 
against  giving  such  witness  too  great 
credence;  but  in  the  absence  of  such  evi- 
dence the  credibility  of  a  witness  and 
the  weight  to  be  given  his  testimony  is 
exclusively  for  the  jury.  State  v.  Bou- 
chard, 27  Ida.  500;  149  Pac.  464. 

In  an  action  for  an  injunction  to  re- 
strain interference  with  the  plaintiff  in 
the  maintenance  of  a  dam  in  the  defend- 
ant's irrigation  canal;  which  dam  is  nec- 
essary for  raising  of  the  level  of  the 
water  to  run  into  the  plaintiff's  lateral; 
and  which  action  is  also  for  damages 
for  past  interference,  there  is  no  question 
before  the  jury  as  to  how  the  plaintiff's 
rights  may  be  affected  by  his  failure  to 
pay  water  assessments,  and  the  court 
does  not  err  in  failing  to  instruct  the 
jury  on  that  question.  Young  v.  Exten- 
sion Ditch  Co.,  27  Ida.  775;  156  Pac.  917. 

All  of  the  instructions  given  at  a  trial 
are  to  be  read  and  considered  together, 
and  if  they  are  not  conflicting  and  if,  as 
a  whole,  they  state  the  law  correctly  as 
to  the  cause,  a  reversal  can  not  be  had 
because  of  obscurity  in  some  isolated 
paragraph  in  them.  Cady  v.  Keller,  28 
Ida.  368;   154  Pac.  629. 

Manner  of  arriving  at  verdict 

Where  any  one  or  more  of  the  jurors 
have  been  induced  to  assent  to  any  gen- 
eral or  special  verdict,  or  to  any  finding 
on  any  question  submitted  to  them  by  the 
court,  by  a  resort  to  the  determination 
of  chance,  this  is  misconduct  sufficient,  if 
proved  by  the  affidavit  of  any  one  or  more 
of  the  jurors,  to  cause  the  verdict  to  be 


set  aside  and  a  new  trial  to  be  ordered. 
Beakley  v.  Optimist  Printing  Co.,  28  Ida. 
67;   152  Pac.  212. 

Verdict 

Where  a  jury,  merely  in  order  to  form 
a  basis  for  discussing  damages,  resorts 
to  the  practice  of  adding  together  the 
figures  suggested  by  each  juror  and  then 
dividing  by  twelve,  this  will  not  invali- 
date the  verdict  afterward  found;  pro- 
vided, there  is  no  agreement  in  advance 
made  between  the  jurors  to  bind  them  to 
a  conclusion.  Newman  v.  Great  Shoshone 
&  T.  F.  W.  P.  Co.,  28  Ida.  764;  156  Pac. 
111. 

Findings  of  fact  and  conclusions  of  law 

In  a  case  submitted  to  the  trial  court 
on  an  agreed  statement  of  facts,  there  is 
no  need  to  make  findings;  it  is  necessary 
only  to  apply  the  correct  law.  McKune 
v.  Continental  Casualty  Co.,  28  Ida.  22; 
154  Pac,  990. 

Findings  should  be  of  the  ultimate 
facts,  not  of  the  probative  facts;  and, 
where  an  ultimate  fact,  decisive  of  the 
material  issues  of  the  case,  has  been 
made,  there  is  no*  error  in  refusing  to 
make  a  finding  of  a  probative  fact,  sub- 
ordinate to  the  main  issue.  Jones  v.  Van- 
ausdeln,  28  Ida.  753;  156  Pac.  615. 

In  a  suit  to  enforce  specifically  an  oral 
contract  for  the  sale  of  land,  where  the 
evidence  is  voluminous  and  conflicting, 
involving  complex  circumstances,  and  the 
trial  court  finds  the  ultimate  fact  of  a 
settlement,  by  means  of  this  contract,  of 
all  accounts  between  the  parties,  it  need 
not  make  intermediate  findings  leading 
up  to  it.  Wolf  v.  Eagleson;  Youmans  v. 
Eagleson,  —  Ida.  — ;  157  Pac.  1122. 

The  trial  court,  after  making  and  enter- 
ing its  findings  and  conclusions  of  law 
and  its  decree  thereon,  may  vacate  and 
set  them  aside  and  order  a  new  trial;  it 
can  not,  however,  without  granting  a  new 
trial,  modify  or  change  them,  except 
in  respect  to  clerical  errors.  Lawrence  v. 
Corbeille,  28  Ida.  329;  154  Pac.  495. 

TRUSTS 

A  bank,  by  receiving  payment  of  an  in- 
debtedness in  the  regular  course  of  busi- 
ness and  without  notice  of  a  private 
transaction  by  its  cashier,  as  an  indi- 
vidual loan  agent,  whereby  the  debtor 
has   procured  the  means   of  payment,  is 
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not  subject  to  the  principle  that  a  trust 
fund  may  be  followed  wherever  found. 
Smith  v.  Wallace  Nat.  Bank,  27  Ida.  441; 
150  Pac.  21. 

If  the  president  of  a  mining  company 
negotiates  for  the  latter  the  purchase  of 
land  on  which  the  mouth  of  its  tunnel 
opens,  but,  by  false  representations,  has 
the  deed  made  to  his  wife,  instead  of  the 
company,  the  estate  taken  by  the  grantee 
is  a  resulting  trust.  American  Min.  Co. 
v.  Trask,  28  Ida.  642;  156  Pac.  1137. 

UNITED  STATES  COURTS 

Effect  of  decision  of.     See  Courts. 

VENDOR  AND  PURCHASER 
Performance  of  contract 

Where  persons  have  contracted  in  writ- 
ing for  the  sale  of  land,  the  deed  to  be 
placed  in  escrow  in  a  named  bank  where 
the  final  payment  is  to  be  made  on  the 
day  of  its  becoming  due,  the  so  placing 
of  the  deed  is  a  sufficient  tender  of  it. 
Papesh  v.  Wagnon,  —  Ida.  — ;  157  Pac. 
775. 

Where  the  land  covered  by  a  contract 
of  sale  is  subject  to  a  mortgage  to  an 
outside  person,  to  secure  payment  of  a 
sum  equal  to  that  called  for  by  the  con- 
tract, as  the  final  payment,  the  vendee 
may  not  withhold  this  payment  when  due 
because  of  the  mortgage,  unless  the  con- 
tract expressly  provides  that  the  mort- 
gage shall  be  first  paid;  the  mere  fact 
of  the  existence  of  such  outstanding  in- 
debtedness furnishes  no  legal  excuse  for 
the  failure  of  the  vendee  to  pay  or  tender 
the  amount  due  upon  the  contract  as  stip- 
ulated.    Papesh  v.  Wagnon,  157  Pac.  775. 

The  holder  of  an  executory  contract  for 
the  purchase  of  land  is  estopped  to  with- 
hold performance  on  his  part,  claiming 
that  the  property  is  in  the  probate  court 
and  that  the  court  has  not  given  to  the 
other  party  authority  to  convey.  Wolter 
v.  Dixon,  2.9  Ida.  26;    157  Pac.  250. 

It  is  of  no  avail  to  a  purchaser  of  land 
to  tender,  to  an  escrow  holder,  the  amount 
due  under  his  contract  of  purchase,  where 
he  has  failed  to  make  payments  as  stip- 
ulated and  where  such  tender  is  made 
after  the  time  for  making  payments  has 
expired.  Papesh  v.  Wagnon,  —  Pac.  — ; 
157  Pac.  775. 


Where,  under  the  terms  of  a  contract 
for  the  sale  of  land,  the  vendor  is  to  de- 
liver a  good  and  sufficient  deed,  after  the 
full  payment  of  the  purchase  money,  in- 
terest, and  taxes,  such  payment  is  a  con- 
dition precedent  to  the  delivery.  Papesh 
v.  Wagnon,  —  Ida.  — ;  157  Pac.  775. 

Rights  and   liabilities  of  parties 

Where  a  person  contracts  to  sell  and 
convey  land,  the  deed  to  be  given  on  his 
obtaining  complete  title,  and  takes  earn- 
est money  from  the  proposed  purchaser, 
who  however  enters  into  possession  at 
once;  and  such  person  then  finds  that 
he  can  not  obtain  complete  title,  he  must 
return  the  earnest  money,  less  a  reason- 
able amount  as  rents.  Burgess  v.  Corker, 
25  Ida.  217;  136  Pac.  1127. 

A  person,  who  is  offered  real  estate  to 
be  paid  for  in  installments,  under  an  oral 
contract,  in  which  no  conditions  are  men- 
tioned, but  a  deed  is  agreed  to  be  de- 
livered upon  completion  of  the  payments, 
may,  after  making  one  payment  and  be- 
ing informed  then  that  he  must  accept  a 
deed  burdened  with  restrictions,  demand 
that  his  money  be  returned.  Amonson  v. 
Idaho  Dev.  Co.,  25  Ida.  615;   139  Pac.  352. 

WThere  a  person  has  gone  into  posses- 
sion of  land,  awaiting  the  owner's  per- 
fecting his  title,  when  complete  payment 
is  to  be  made  and  a  deed  passed;  but  it 
is  found  that  the  title  can  not  be  per- 
fected and  the  negotiation  therefore  fails, 
such  person,  on  vacating  the  land,  can 
not  demand  repayment  of  taxes  on  the 
latter  voluntarily  paid  by  him  while  in 
possession.  Burgess  v.  Corker,  25  Ida. 
217;  136  Pac.  1127. 

Vendees  of  land  can  not  retain  posses- 
sion and  still  refuse  to  pay  the  price,  on 
the  mere  assumption  that  the  vendor  can 
not  furnish  them  an  abstract  showing  a 
clear  title;  they  should  tender  the  price 
and,  if  the  vendor  then  fails  to  produce 
a  sufficient  abstract  and  a  warranty  deed, 
they  are  in  a  position  to  recover  back 
whatever  damages  they  have  sustained 
through  the  vendor's  failure  to  comply 
with  the  contract.  Rischar  v.  Shields,  26 
Ida.  616;   145  Pac.  294. 

Remedies  of  vendor 

In  an  action  by  a  vendor  to  enforce  a 
contract  for  the  purchase  of  land,  one  of 
the  terms  of  which  was  the  payment  of 
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taxes  by  the  vendee,  it  is  no  defense  for 
the  purchaser,  in  attempting  to  justify  his 
failure  to  pay  the  taxes,  that  the  vendor 
did  not  have  authority,  at  the  time  they 
were  due,  to  sell  the  land.  Wolter  v. 
Dixon,  29  Ida.  26;   157  Pac.  250. 

Where  part  of  the  subject-matter  of  an 
agreement  to  sell  land  is  a  water  con- 
tract with  an  irrigation  company,  the 
purchaser  can  not  demand  as  a  credit  a 
sum  paid  by  him  as  interest  on  this  con- 
tract accruing  many  months  after  the 
date  of  the  agreement  of  sale.  Wolter  v. 
Dixon,  29  Ida.  2:6;  157  Pac.  250. 

Where,  under  an  agreement  for  the  sale 
of  land,  an  irrigation  company  contract 
is  to  be  transferred  with  the  land,  a  re- 
bate allowed  the  vendor  before  the  date 
of  the  agreement  is  not  to  be  credited 
on  the  purchase  price.  Wolter  v.  Dixon, 
29  Ida.  26;   157  Pac.  250. 

In  a  statutory,  summary  proceeding  to 
recover  possession  of  real  estate,  upon 
breach  of  specific  conditions  contained  in 
a  written  contract,  breaches  of  subsequent 
independent  agreements  can  not  be 
pleaded  as  a  defense  or  justification  of 
the  breach  complained  of,  since  such 
would  be  matter  for  an  action  independ- 
ent of  the  other,  to  be  instituted  only 
after  the  determination  of  the  other.  Wol- 
ter v.  Dixon,  29  Ida.  26;    157  Pac.  250. 

A  person,  who  has  the  equitable  title 
to  land  held  in  the  name  of  another,  may, 
after  selling  the  land  and  procuring  this 
other  person  to  execute  and  deliver  a 
deed  of  the  land  to  the  purchaser,  have 
and  enforce  against  the  latter  a  ven- 
dor's lien  for  an  unpaid  part  of  the  pur- 
chase money.  Farnsworth  v.  Pepper,  27 
Ida.  154,  159;  148  Pac.  48. 

Although  the  statutes  contain  no  spe- 
cific provision  for  deficiency  judgments 
in  connection  with  the  enforcement  of 
vendors'  liens,  the  provision  for  such 
judgments  upon  "foreclosure  of  mort- 
gages and  other  liens"  is  intended  to 
cover  such  cases.  Farnsworth  v.  Pepper, 
27  Ida.  154,  159;  148  Pac.  48. 

Remedies  of  purchaser 

In  the  case  of  a  contract  in  writing  for 
the  sale  of  land,  in  which  time  is  made 
of  the  essence,  the  purchaser,  after  fail- 
ing to  pay  in  accordance  with  the  stipula- 
tions, can  not  require  the  vendor  to  serve 
upon  him  a  notice  of  intention  to  declare 


a  forfeiture,  in  case  of  continued  default, 
and  that  he  be  given  a  reasonable  time 
thereafter  in  which  to  make  the  default 
good.  Papesh  v.  Wagnon,  —  Ida.  — ;  157 
Pac.  775. 

Where  a  contract  has  been  made  for 
the  sale  of  land,  and  the  vendor  has  paid 
an  installment  of  the  price  and  certain 
taxes  on  the  land,  and  is  to  make  final 
payment  on  receipt  of  the  deed,  which  the 
vendor  is  to  deliver  as  soon  as  he  has 
himself  perfect  title;  the  vendee  may 
rescind  the  contract  and  demand  back  the 
money  he  has  paid,  on  discovering  that 
the  vendor  can  not  acquire  perfect  title. 
Boyd  v.  Boley,  25  Ida.  584;   139  Pac.  139. 

A  person  who  enters  into  a  contract  to 
purchase  property  for  a  stipulated  sum, 
payable  in  installments,  and,  time  being 
of  the  essence  of  the  agreement,  is  given, 
on  request,  an  extension  to  a  specific  day 
for  the  payment  of  a  delinquent  install- 
ment, can  not,  after  failure  to  pay  within 
the  extension,  recover  from  the  vendor 
the  payments  he  has  made.  Hall  v. 
Yaryan,  25  Ida.  470;    138  Pac.  339. 

In  the  absence  of  a  showing  of  any 
deceit  or  imposition  practiced  upon  him 
by  the  vendor,  a  purchaser  can  not  make 
his  own  mistake,  as  to  what  is  included 
within  the  bounds  of  a  legal  subdivision 
of  land,  the  basis  of  equitable  relief  in 
his  favor  as  against  the  plaintiff  in  an 
action  for  the  recovery  of  the  purchase 
money.  Coolin  v.  Anderson,  26  Ida.  47; 
140  Pac.  969. 

VENUE 

If  a  motion  is  made  for  a  change  of 
place  of  trial,  on  the  ground  of  the  con- 
venience of  witnesses,  but  no  affidavits 
accompany  it,  and  there  is  nothing  in  the 
complaint  or  answer  to  show  that  the 
convenience  of  witnesses  or  the  ends  of 
justice  would  be  promoted  by  the  change, 
the  motion  is  properly  denied.  Young  v. 
Extension  Ditch  Co.,  28  Ida.  775;  156  Pac. 
917. 

WAREHOUSEMEN 

The  law,  by  providing  the  manner  in 
which  a  warehouse  receipt  can  be  validly 
indorsed,  does  not  require  that  such  re- 
ceipts be  transferred  only  by  indorse- 
ment. Frontier  Milling  etc.  Co.  v.  Roy 
White  etc.  Co.,  25  Ida.  478;   138  Pac.  825. 
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WARRANT— WATERS  AND  WATERCOURSES 


WARRANT 
Preliminary.    See  Criminal  Law. 

WATERS  AND   WATERCOURSES 

See  Mandamus;   Subrogation;   Trial. 

Officers  of  irrigation  district  are  public 
officers.     See  Officers. 

NATURE,   OWNERSHIP,   AND   CLASSI- 
FICATION 

It  is  declared  by  statute  that  all  the 
waters  of  the  state,  when  flowing  in  their 
natural  channels,  including  the  waters  of 
all  natural  springs  and  lakes  within  the 
boundaries  of  the  state,  are  the  property 
of  the  state.  Bennett  v.  Twin  Falls  etc. 
L.  &  W.  Co.,  27  Ida.  643;  150  Pac.  336. 

The  state  owns  the  right  to  appropriate 
and  use  all  of  the  stream  waters  within 
its  jurisdiction,  and  by  apt  laws  permits 
private  persons  to  use  this  right  of  ap- 
propriation so  owned  by  it.  Washington 
State  Sugar  Co.  v.  Goodrich,  27  Ida.  26; 
147  Pac.  1073. 

The  state  is  empowered  to  control  the 
appropriation  of  waters  within  the  state 
boundaries,  and,  when  the  requirements 
of  the  statute  are  complied  with,  the 
right  gained  by  an  appropriator  is  a  right 
to  the  use  of  the  water.  Bennett  v.  Twin 
Falls  etc.  L.  &  W.  Co.,  27  Ida.  643;  150 
Pac.  336. 

A  water-right  claim  is  not  a  water  right, 
being  but  a  declaration  of  intention  in 
writing,  prescribed  by  statute,  to  give 
public  notice  of  a  purpose  to  create  water 
rights  corresponding  to  the  description 
in  the  writing.  Washington  State  Sugar 
Co.  v.  Goodrich,  27  Ida.  26;  147  Pac.  1073. 

The  statute,  declaring  that  water  rights 
acquired  thereunder  shall  attach  to  and 
be  appurtenant  to  lands  upon  the  passing 
of  title  to  the  lands  from  the  United 
States  to  the  state,  does  not  make  the 
water  right  an  inseparable  appurtenance. 
Bennett  v.  Twin  Falls  etc.  L.  &  W.  Co., 
27  Ida.  643;  150  Pac.  336. 

When  one  has  legally  acquired  a  water 
right,  he  has  a  property  right  therein, 
which  can  not  be  taken  from  him  for 
public  or  private  use  except  by  due  pro- 
cess of  law.  Bennett  v.  Twin  Falls  etc. 
L.  &  W.   Co.,  27  Ida.  643;    150  Pac.  336. 

NATURAL  WATERCOURSES 

Actual  diversion  of  water  and  the  ap- 
propriation of  it,  prior  to  the  state  engi- 


neer's issue  of  a  permit,  gives  a  vested 
right  as  against  the  person  to  whom  the 
permit  is  issued.  Washington  State  Su- 
gar Co.  v.  Goodrich,  27  Ida.  26;  147  Pac. 
1073. 

SUBTERRANEAN  AND  PERCOLATING 

WATERS 

In  general 

Percolating  water  is,  by  statute,  sub- 
ject to  appropriation,  and  is  recognized 
by  the  courts  as  such  and  so  protected. 
Bower  v.  Moorman,  27  Ida.  162;  147  Pac. 
496. 

Suits  to  enjoin  or  restrain 

If  an  individual  has  sunk  artesian  wells 
on  his  land  and  therafter  has  deeded  to  a 
corporation,  the  stock  of  which  he  owns 
almost  entirely,  a  right  to  the  waters 
during  the  irrigation  season  and,  for  the 
balance  of  the  year,  to  enough  for  do- 
mestic purposes,  he  may  bring,  in  his 
own  name,  a  suit  to  enjoin  the  owner  of 
adjacent  land  from  sinking  a  well  on 
that  land,  to  the  plaintiff's  injury  through 
depletion  of  his  supply  of  water.  Bower 
v.  Moorman,  27  Ida.  162;  147  Pac.  496. 

In  a  suit  by  a  landowner,  to  enjoin  the 
owner  of  adjoining  land  from  sinking  a 
well  on  the  latter  to  the  depletion  of  the 
water  of  a  well  already  existing  on  plain- 
tiff's land,  the  testimony  should  be  direct 
and  positive  and  furnish  sufficient  proof 
to  enable  the  court  to  determine  the  real 
cause  of  the  loss  of  water.  Bower  v. 
Moorman,  27  Ida.  162;  147  Pac.  496. 

In  a  suit  by  the  owners  of  artesian 
wells,  brought  against  the  owners  of  other 
such  wells  nearby,  to  restrain  them  from 
diverting  the  subterranean  flow  of  water 
to  which  the  plaintiffs  claim  a  prior  right, 
the  trial  court  should  have  very  convinc- 
ing proof  of  the  interference  by  the  de- 
fendants' wells  before  decreeing  that  the 
defendants  be  restrained  as  asked.  Jones 
v.  Vanausdeln,  28  Ida.  743;   156  Pac.  615. 

In  a  suit  by  an  artesian  well  owner 
against  another  such  well  owner,  to  have 
him  restrained  from  longer  operating  his 
well  so  as  to  cut  off  or  diminish  the  flow 
of  subterranean  waters  to  the  plaintiff's 
well,  it  is  unnecessary  for  the  court  to 
make  a  finding  as  to  the  extent  of  de- 
crease in  the  plaintiff's  supply  of  water 
since  the  boring  of  the  defendant's  well, 
where  it  does  find  that  the  operation  of 
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the  defendant's  well  has  not  had  the  effect 
charged.  Jones  v.  Vanausdeln,  28  Ida. 
743;  156  Pac.  615. 


can  not  afterwards  be  subjected  to  a 
charge  greater  than  that.  Riverside  Irr. 
Dist.  v.  Black,  25  Ida.  98;  136  Pac.  611. 


APPROPRIATION  AND  PRESCRIPTION       Contracts 


A  prior  appropriator  is  entitled  to  the 
water  to  an  extent  no  further  than  the 
use  he  can  put  it  to  economically  and 
reasonably.  Washington  State  Sugar  Co. 
v.  Goodrich,  27  Ida.  26;  147  Pac.  1073. 

Under  the  state  constitution  and  laws 
relating  to  water  rights,  one  who  appro- 
priates water  for  a  beneficial  use  and 
then  sells,  rents,  or  distributes  it  to 
others,  who  apply  it  to  a  like  beneficial 
use,  has  a  valuable  right,  entitled  to  pro- 
tection as  a  property  right.  Murray  v. 
Public  Utilities  Commission,  27  Ida.  603; 
150  Pac.  47. 

If  work  is  not  commenced  within  the 
time  specified  in  the  permit  for  water,  is- 
sued by  the  state  engineer,  or  if  one-fifth 
of  the  work  is  not  completed  within  the 
time  therein  limited,  the  failure  can  not 
be  cured  by  extending  the  time  for  mak- 
ing proof  of  the  beneficial  use  of  the 
water  attempted  to  be  appropriated. 
Washington  State  Sugar  Co.  v.  Goodrich, 
27  Ida.  26;  147  Pac.  1073. 

CONVEYANCES  AND  CONTRACTS 

Conveyances 

The  owner  of  a  water  system  is  not, 
by  any  law  of  the  state,  prohibited  from 
selling  the  same,  or  a  portion  of  it,  and, 
by  the  terms  of  his  deed,  obligating  him- 
self and  his  successors  to  keep  the  sys- 
tem in  repair  for  a  specified  sum.  Nampa 
&  Meridian  Irr.  Dist.  v.  Briggs,  27  Ida.  84; 
147  Pac.  75. 

If  an  entryman  becomes  the  holder  and 
owner  of  a  water  contract,  with  a  water 
company,  and  then  assigns  his  interest  in 
the  land  and  contract,  and  thereafter,  no 
patent  having  been  issued  for  the  land, 
the  latter  is  sold  for  taxes,  the  holder  of 
the  tax  deed  has,  as  to  the  water  com- 
pany, no  rights  greater  than  those  of  the 
original  entryman.  Bennett  v.  Twin  Falls 
etc.  L.  &  W.  Co.,  27  Ida.  643;  150  Pac.  336. 

Where  the  deed  of  a  water  right  and 
ditch,  from  a  land  owner  to  a  water  com- 
pany, contains  a  reservation  of  so  many 
inches  of  water,  subject  to  a  proportional 
share  of  the  expense  of  keeping  the  ditch, 
etc.,  in  repair,  the  reserved  water  right 


Prior  to  the  adoption  of  the  consti- 
tution, there  was  no  law  whereby  the 
owner  of  a  water  system  was  prohibited 
from  entering  into  an  agreement,  for  a 
valuable  and  fixed  consideration,  to  keep 
it  in  repair,  notwithstanding  his  selling 
it  to  the  other  contracting  party;  and, 
to  abrogate,  by  a  subsequent  statute,  the 
rights  of  this  party  under  such  an  agree- 
ment, would  violate  the  provision  in  the 
federal  constitution,  against  the  enact- 
ment of  laws  impairing  the  obligation  of 
contracts.  Nampa  &  Meridian  Irr.  Dist. 
v.  Briggs,  27  Ida.  84;  147  Pac.  75. 

If  a  settler  agrees  in  writing  with  an 
irrigation  company  for  a  water  right,  and 
the  writing  recites  the  contract  between 
the  company  and  the  state,  and  declares 
that  it  and  the  laws  of  the  state  "under 
which  this  agreement  is  made  shall  be 
regarded  as  defining  the  rights  of  the  par- 
ties," he  is  estopped  and  precluded  after- 
wards, in  a  suit  to  foreclose  the  lien  pro- 
vided for  in  the  agreement,  from  ques- 
tioning or  denying  that  the  price  fixed  by 
the  agreement  represents  the  actual  cost 
of  reclamation  and  the  reasonable  inter- 
est thereon  as  contemplated  by  the  Carey 
Act.  Idaho  Irr.  Co.  v.  Pew,  26  Ida.  272; 
141  Pac.  1099. 

Where  a  water  company  has  made  a 
contract  with  the  state,  following  the 
Carey  Act,  there  existing  no  water  right 
at  the  time,  the  contract  contains  nothing 
to  vest  the  water  right  in  an  entryman, 
unless  he  pays  for  it,  or  to  make  the 
water  right  appurtenant  to  any  land. 
Bennett  v.  Twin  Falls  etc.  L.  &  W.  Co., 
27  Ida.  643;  150  Pac.  336. 

If  a  company,  promoting  an  irrigation 
project,  contracts  with  prospective  pa- 
trons to  the  effect,  in  part,  that  they  shall 
pay  the  company,  in  annual  installments 
until  a  named  date,  with  interest  on  de- 
ferred payments,  and  that  at  that  date 
the  system  shall  be  turned  over  to  them 
in  completed  form,  and,  if  the  company 
then  mortgages  the  system  and  assigns 
the  contracts  to  the  mortgagee,  the  latter 
does  not,  by  accepting  the  contracts,  in- 
sure the  performance  of  them  as  respects 
the  completion  of  the  system.  Childs  v. 
Neitzel,  26  Ida.  116;  141  Pac.  77,  83. 
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If  an  irrigation  company,  before  the 
completion  of  its  system,  makes  contracts 
with  its  prospective  patrons,  for  furnish- 
ing them  with  water  at  an  agreed  price 
per  acre,  to  be  paid  in  annual  install- 
ments, with  interest  on  deferred  pay- 
ments until  a  fixed  time,  when,  under  the 
contracts,  the  completed  system  was  to 
be  turned  over  to  them;  and,  if  the  com- 
pany then,  in  order  to  obtain  money  to 
complete  the  system,  mortgages  this  and 
assigns  the  contracts  to  the  mortgagee, 
the  latter  takes  no  rights  greater  than 
those  the  company  had  and,  after  the 
time  so  fixed  for  turning  over  the  system, 
can  not  collect  further  installments  un- 
der the  contracts.  Childs  v.  Neitzel,  26 
Ida.  116;   141  Pac.  77,  83. 

In  holding,  in  the  opinion  filed  in  the 
former  hearing,  that  the  receiver  could 
proceed  to  collect  the  annual  install- 
ments, the  court  was  under  the  impres- 
sion that  the  intervenors,  representing 
over  one-half  the  landowners  concerned 
in  the  irrigation  project,  were  anxious 
that  the  project  be  proceeded  with;  there 
was  no  intention  to  hold  that  the  receiver 
could  enforce  contracts  in  a  manner  not 
warranted  by  their  terms.  Childs  v. 
Neitzel,  26  Ida.  116,  133;   141  Pac.  77,  83. 

An  irrigation  company,  during  the  per- 
riod  of  its  neglect  to  file,  in  the  proper 
recorder's  office,  the  statement  required 
by  section  2844  Rev.  Codes,  showing  the 
number  of  water  rights,  units,  or  shares 
of  water  which  may  be  sold  in  the  irri- 
gation works  or  system  of  the  company, 
can  not  make  a  valid  contract  for  the 
conveyance  of  land  or  the  furnishing  of 
water.  McDuffee  v.  Hayden  etc.  Irr.  Co., 
25  Ida.  370;  138  Pac.  503. 

Construing  together  the  federal  and 
state  enactments  relating  to  reclamation, 
water  rights,  etc.,  it  is  made  sufficiently 
to  appear  that  the  purchaser  of  a  water 
right  under  a  Carey  Act  project  may  so 
contract  that  a  lien  is  created  upon  all 
the  property  rights  he  acquires.  Idaho 
Irr.  Co.  v.  Pew,  26  Ida.  272;  141  Pac.  1099. 

See  also  post,  "PUBLIC  WATER  SUP- 
PLY,"   subhead.    "Irrigation   in   General." 

ARTIFICIAL  PONDS,  RESERVOIRS, 
AND  CHANNELS,  DAMS  AND 
FLOWAGE 

In  the  valuation  of  a  water  furnishing 
plant  and  system,  it  is  proper  to  consider 


such  items  as  office  furniture,  horses, 
wagons,  tools,  materials  on  hand,  and 
cost  of  improving  the  ground  about  the 
reservoir.  Murray  v.  Public  Utilities 
Commission,  27  Ida.  603;  150  Pac.  47. 

PUBLIC  WATER  SUPPLY 

See  also  ante,  "CONVEYANCES  AND 
CONTRACTS." 

Supply  to  municipalities 

As  to  its  value,  a  water  furnishing 
plant,  etc.,  to  supply  water  to  a  city, 
should  be  treated  and  viewed  by  the  pub- 
lic utilities  commission,  and  witnesses 
testifying  before  it,  in  the  light  of  the 
fact  that  the  plant  and  system  are  a  go- 
ing concern,  in  actual  successful  oper- 
ation; provided  such  is  the  truth.  Mur- 
ray v.  Public  Utilities  Commission,  27 
Ida.  603;   150  Pac.  47. 

In  ascertaining  the  value  of  a  water 
right,  in  a  controversy  over  water  sup- 
plied to  a  city,  the  same  rule  is  to  be 
applied  as  in  ascertaining  the  value  of 
any  property,  real  or  personal;  the  fair 
market  value  is  the  usual  standard,  but, 
lacking  this,  the  value  is  to  be  estab- 
lished by  the  testimony  of  witnesses  com- 
petent to  give  an  opinion  in  such  matters. 
Murray  v.  Public  Utilities  Commission, 
27  Ida.  603;  150  Pac.  47. 

In  ascertaining  the  value  of  a  water 
furnishing  plant  and  system,  to  supply 
water  to  a  city,  there  may  be  considered 
the  estimated  cost  of  a  new  plant  of 
equal  capacity,  efficiency,  and  durability; 
together  with  the  necessary  placing  and 
replacing  of  mains  and  hydrant  connec- 
tions, and  street  paving,  where  such 
would  be  disturbed.  Murray  v.  Public 
Utilities  Commission,  27  Ida.  603;  150 
Pac.  47. 

IRRIGATION  IN  GENERAL 

Extent  of  right  to  water 

It  is  not  the  right  of  any  owner  of  land 
within  a  government  project  or  within  an 
irrigation  district,  without  regard  to 
whether  he  owns  more  than  the  restricted 
number  of  acres  or  not,  to  secure  the  use 
of  water  from  a  government  project  in 
excess  of  an  amount  sufficient  to  irrigate 
one  hundred  and  sixty  acres.  Nampa  & 
Meridian  Irr.  Dist.  v.  Petrie,  28  Ida.  227; 
153  Pac.  425. 

Where  a  water  company,  under  its  con- 
tract with  the   state,  has  undertaken  to 
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construct  and  put  in  place  all  the  main 
devices,  naming  them,  for  the  control  and 
measurement  of  the  water  of  the  system, 
with  the  understood  intention  that  the 
user  shall  furnish  one  gate  for  his  own 
use,  if  a  user  chooses  to  construct  for 
himself  a  shallow  ditch,  instead  of  a  deep 
one,  it  is  his  own  concern  to  put  a  check 
into  the  canal  so  as  to  raise  at  his  gate 
the  water  for  the  feeding  of  his  ditch,  and 
he  can  not  require  the  company  to  put  this 
in.  Collins  v.  Twin  Falls  North  Side  L.  & 
W.  Co.,  28  Ida.  1;  152  Pac.  200. 

Reclamation   of  arid    lands  by   public  au- 
thorities 

The  act  of  Congress  of  June  17,  1892, 
known  as  the  "Reclamation  Act,"  em- 
powers the  Secretary  of  the  Interior  to 
enter  into  a  contract  for  supplying  water 
to  an  irrigation  district.  Nampa  &  Meri- 
dian Irr.  Dist.  v.  Petrie,  28  Ida.  227;  153 
Pac.  425. 

The  purpose  of  our  irrigation  district 
law  is,  chiefly,  the  reclamation  of  our 
arid  lands  by  the  most  economical 
methods,  and  the  aim  of  the  courts  in 
construing  it  is  to  effectuate  that  purpose 
so  far  as  consistent  with  the  whole  body 
of  the  law.  Nampa  &  Meridian  Irr.  Dist. 
v.  Petrie,  28  Ida.  227;  153  Pac.  425. 

Under  the  law  relating  to  irrigation 
systems  within  the  Carey  Act,  the  water 
rights  unsold  can  not  be  regarded  as 
assets,  in  the  ordinary  sense,  of  the  con- 
struction company;  the  water  rights  re- 
maining unsold  represent  rather  a  liabil- 
ity of  the  company,  which  can  be  met 
only  by  the  sale  of  the  water  rights  as 
provided  by  law.  Idaho  Irr.  Co.  v.  Lincoln 
County,  28  Ida.  98;  152  Pac.  1058. 

A  corporation,  engaged  in  constructing 
irrigation  works  by  virtue  of  the  Carey 
Act,  is  not  to  be  regarded  as  an  owner, 
but  as  a  construction  company,  thus  en- 
gaged under  contract  with  the  state,  and 
its  remuneration  is,  by  the  provisions  of 
said  act  and  of  the  state  law,  limited  to 
the  actual  cost  of  construction  and  the 
necessary  expenses  of  reclamation,  and 
reasonable  interest  thereon.  Idaho  Irr. 
Co.  v.  Lincoln  County,  28  Ida.  98;  152 
Pac.  1058. 

Irrigation   districts — nature  of 

An  irrigation  district  is  not  a  corpor- 
ation organized  for  profit  but  is  a  mu- 
tual, co-operative  corporation,  engaged  in 


distributing  water  to  its  members  for  use 
upon  lands  within  its  district.  Nampa  & 
Meridian  Irr.  Dist.  v.  Briggs,  27  Ida.  84; 
147  Pac.  75. 

An  irrigation  district  is  not  a  public 
service  corporation,  in  the  sense  that  it 
is  a  common  carrier,  to  any  other  or 
greater  extent  than  is  signified  by  the 
term  when  applied  to  its  own  member- 
ship and  confined  to  the  business  of  car- 
rying water  for  the  irrigation  of  lands 
within  its  district.  Nampa  &  Meridian 
Irr.  Dist.  v.  Briggs,  27  Ida.  84;  147  Pac.  75. 

When  the  plans  and  specifications  of 
an  irrigation  system  have  been  approved 
by  the  state  engineer,  and  filed  in  his 
office,  they  become  a  public  record,  and  a 
person  whose  duty  it  is  to  proceed  with 
the  work  can  not  hold  back  and  then 
excuse  himself  on  the  ground  that  he  has 
been  given  no  plans  and  specifications. 
Childs  v.  Neitzel,  26  Ida.  116,  133;  141 
Pac.  77,  83. 

The  organization  of  an  irrigation  dis- 
trict, and  all  proceedings  in  connection 
therewith,  including  the  decree  of  con- 
firmation, are  proceedings  in  rem,  and 
constructive  notice  is  all  the  notice  to  in- 
terested persons  required  to  give  the 
court  jurisdiction,  and  to  satisfy  the  con- 
stitutional provision  as  to  due  process  of 
law.  Smith  v.  Progressive  Irr.  Dist.,  28 
Ida.  812;  156  Pac.  1133. 

effect  of  confirmation 


If,  at  the  hearing  before  the  court  for 
the  confirmation  of  proceedings  for  the 
organization  of  an  irrigation  district,  an 
interested  person  does  not,  after  due  no- 
tice, appear  for  the  purpose  of  having  his 
lands  excluded,  as  do  other  such  inter- 
ested persons,  his  complaining  after  the 
confirmation  is  too  late.  Smith  v.  Pro- 
gressive Irr.  Dist,  28  Ida.  812;  156  Pac. 
1133. 

putting  scheme  into  practice 


The  essentials  for  putting  an  irrigation 
district  scheme  into  practice,  after  organ- 
ization, are:  (1)  The  forming  of  a  plan  of 
operations  by  the  board  of  directors,  by 
resolution  duly  recorded;  (2)  the  having 
surveys  made  under  the  supervision  of 
competent  engineers  for  the  ascertain- 
ment of  what  the  cost  is  to  be;  (3)  the 
submission  of  these  surveys  to  the  state 
engineer  and  his  report  thereon;  (4)  the 
determination  by  the  board  of  the  amount 
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necessary,  the  calling  of  an  election,  and 
the  submitting  to  the  voters  the  question 
whether  the  right  to  enter  into  an  obliga- 
tion with  the  United  States,  as  in  the 
section  provided,  shall  be  authorized; 
and  (5)  the  holding  of  the  election  and 
the  declaring  of  the  result,  a  two-thirds 
majority  being  necessary  to  authorize  the 
contract.  Nampa  &  Meridian  Irr.  Dist.  v. 
Petrie,  28  Ida.  227;  153  Pac.  425. 

exclusion  of  land 


Where  a  landowner  already  has  a  water 
right,  and  the  organization  of  a  water 
district  including  his  land  would  be  of 
no  benefit  to  him,  he  may,  on  appearing 
and  showing  the  fact,  have  his  land  ex- 
eluded  from  the  district  and  assessment. 
Nampa  &  Meridian  Irr.  Dist.  v.  Petrie,  28 
Ida.  227;  153  Pac.  425. 


board  of  directors 


The  board  of  directors  of  an  irrigation 
district  must  notify  each  of  the  district 
landowners  of  the  time  and  place  when 
and  where  the  board  will  make  the  assess- 
ment of  benefits,  at  which  time  and  place 
each  of  these  owners  will  be  given  a 
hearing  and  his  lands  be  classified  and 
assessed  according  to  benefits  received; 
an  appeal  to  the  district  court  from  the 
board  results  automatically  from  the 
board's  overruling  an  objection  by  a  land- 
owner. Nampa  &  Meridian  Irr.  Dist.  v. 
Petrie,  28  Ida.  22-7;  153  Pac.  425. 


contracts 


The  right  of  an  irrigation  district  to 
enter  into  contracts  with  the  United 
States  to  supply  water  for  the  irrigation 
of  arid  lands,  or  supplemental  rights,  or 
both,  within  the  jurisdiction  of  such  dis- 
trict is  secured  by  statute.  Nampa  & 
Meridian  Irr.  Dist.  v.  Petrie,  28  Ida.  227; 
153  Pac.  425. 

The  statute,  specifying  the  necessary 
contents  of  the  contract  between  the  state 
and  the  persons  proposing  to  construct  ir- 
rigation works,  states  that,  before  the 
state  enters  into  such  a  contract,  these 
persons  must  file  a  bond,  in  a  penal  sum 
equal  to  five  per  cent  of  the  estimated 
cost  of  the  works,  conditioned  for  the 
faithful  performance  of  the  contract's  pro- 
visions; the  bond  is  not  to  be  construed 
as  covering  anything  else.  Sauve  v.  Title 
G.  &  S.  Co.,  —  Ida.  — ;  158  Pac.  112. 

The  chief  aim  of  the  Carey  Act  was  that 
the    arid    states    be   authorized   to    make 


all  necessary  contracts  looking  to  the  rec- 
lamation of  arid  lands,  granted  within 
their  limits,  and  the  inducing  of  the  set- 
tlement and  cultivation  of  such  lands. 
Sauve  v.  Title  G.  &  S.  Co.,  —  Ida.  — ;  158 
Pac.  112. 

The  statutory  provisions  for  the  for- 
feiture of  an  irrigation  works  contract,  on 
default  by  the  persons  concerned  in  car- 
rying out  its  stipulations,  are  exclusive, 
and  set  forth  the  liability  of  a  surety  on 
the  bond  of  such  persons,  the  bond  being 
only  to  secure  faithful  performance,  and 
being  available  only  to  the  state,  as  a 
consequence.  Sauve  v.  Title  G.  &  S.  Co., 
—  Ida.  — ;  158  Pac.  112. 

Assessments 

While  Congress  has  power  to  restrict 
the  right  to  the  use  of  water,  furnished 
from  government  projects,  to  one  hundred 
and  sixty  acres  standing  in  the  name  of 
an  individual,  it  would  hardly  exercise  it 
so  as  to  control  the  assessment  of  benefits 
within  an  irrigation  district  organized  un- 
der the  laws  of  the  state.  Nampa  &  Me- 
ridian Irr.  Dist.  v.  Petrie,  28  Ida.  227; 
153  Pac.  425. 

Rights  of  way  and  other  interests  in  lands 

The  granting  of  a  right  of  way  by  the 
state  for  a  canal,  ditch,  or  reservoir  is 
not  a  sale  or  disposal  of  the  land,  such  as 
is  contemplated  by  the  admission  act, 
providing,  in  all  cases,  for  an  auction 
sale  of  the  lands  and  a  minimum  price  of 
ten  dollars  per  acre;  what  is  granted,  for 
such  purposes,  is  merely  an  easement, 
the  legal  title  to  the  land  remaining  in 
the  state.  Idaho-Iowa  Lateral  &  Reservoir 
Co.  v.  Fisher,  27  Ida,  695;  151  Pac.  998. 

In  order  that  a  person  or  corporation 
may  enjoy  the  right,  given  by  the  act  of 
1901,  "to  construct  a  ditch,  canal,  reser- 
voirs, or  other  works  for  carrying  or  dis- 
tributing the  public  waters  for  any  bene- 
ficial use  over  or  upon"  lands  owned  or 
controlled  by  the  state,  he  or  it  is  re- 
quired only  to  comply  with  the  provisions 
of  the  act.  Idaho-Iowa  Lateral  &  Reser- 
voir Co.  v.  Fisher,  27  Ida.  695;  151  Pac. 
998. 

Canals,  ditches,  flumes,  conduits,  and  res- 
ervoirs 

A  canal  company,  whose  canal  traverses 
land  on  which,  subsequently  to  its  con- 
struction, a  municipality  has  been  estab- 
lished, is  under  the  obligation  to  keep  its 
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canal  in  proper  repair,  and  in  proper  con- 
dition to  furnish  the  water  users  with 
water;  and,  if  this  is  properly  done,  the 
municipality  has  no  more  right  to  com- 
plain of  it  than  if  it  was  a  natural  stream. 
City  of  Twin  Falls  v.  Harlan,  27  Ida.  769; 
151  Pac.  1191. 

Where  a  right  of  way  for  a  ditch  or 
canal  is  obtained  by  adverse  user,  the 
adverse  owner  has,  under  the  easement, 
the  right  to  do  all  things  necessary  to 
maintain,  operate,  and  care  for  his  ditch. 
Gorrie  v.  Weiser  Irr.  Dist.,  28  Ida.  248; 
153  Pac.  561. 

One  who  has  acquired  by  adverse  user 
a  right  of  way  for  his  ditch  or  canal 
must  exercise  care  to  avoid  injuring  the 
landowner  or  unduly  incommoding  him 
through  the  deposit  of  debris,  etc.,  taken 
from  the  canal  in  cleaning  and  maintain- 
ing it.  Gorrie  v.  Weiser  Irr.  Dist.,  28  Ida. 
248;  153  Pac.  561. 

Under  the  provisions  of  the  constitu- 
tion, the  necessary  use  of  lands  for  the 
construction  of  reservoirs  is  a  public  use, 
subject  to  the  regulation  and  control  of 
the  state.  Idaho-Iowa  Lateral  &  Reser- 
voir Co.  v.  Fisher,  27  Ida.  695;  151  Pac. 
998. 

Right  to  compel  issue  of  water  stock 

The  issuance  of  a  temporary  injunction, 
restraining  a  defendant  irrigation  com- 
pany from  selling  or  transferring  any  of 
its  stock  or  water  rights,  is  no  defense  in 
a  mandamus  suit  against  the  company  in 
another  court  whereby  it  is  sought  to 
compel  the  issue  of  water  stock  to  the 
petitioners.  State  v.  Twin  Falls  Canal 
Co.,  27  Ida.  728;  151  Pac.  1013. 

The  right  of  a  purchaser  of  state  lands, 
within  a  district  covered  by  a  reclama- 
tion project,  to  have  stock  issued  to  him 
by  the  water  company  has  been  estab- 
lished by  the  decision  in  State  v.  Twin 
Falls  Canal  Co.,  21  Ida.  410;  121  Pac. 
1039.  State  v.  Twin  Falls  Canal  Co.,  27 
Ida.  728;  151  Pac.  1013. 

Lien  on  land  and  water  right 

The  law,  section  1629,  Rev.  Codes,  con- 
templates that,  after  water  shall  have 
been  made  permanently  available  for  the 
irrigation  of  land  of  a  water-right  owner, 
all  deferred  payments  for  such  water 
right  shall  become  a  lien  on  the  land  and 
the  water  right,  and  may  be  collected  by 


the  owners  of  water-right  contracts,  un- 
less a  court  of  equity  has  directed  the 
application  of  such  deferred  payments  to 
the  completion  of  the  system,  and  has 
appointed  a  receiver  to  collect  and  apply 
them  accordingly.  Childs  v.  Neitzel,  26 
Ida.  116,  133;  141  Pac.  77,  83. 

The  amendment  of  1896,  to  the  federal 
Carey  Act,  while  not  itself  creating  the 
lien  against  settlers  for  payments  for 
water  rights,  does,  in  effect,  ratify  the 
lien  as  created  by  the  state  enactment. 
Idaho  Irr.  Co.  v.  Pew,  26  Ida.  272;  141 
Pac.  1099. 

Under  the  statute,  as  to  construction 
companies  within  the  purposes  of  the 
Carey  Act,  a  first  and  prior  lien  on  the 
water  right  and  land  on  which  the  water 
is  used  accrues  to  the  company  for  all 
deferred  payments  for  such  right;  the 
company  is  the  owner  of  neither  the  water 
right  nor  the  system,  and  may  sell  them 
only  for  the  purpose  of  reimbursing  itself 
for  the  cost  of  construction.  Idaho  Irr. 
Co.  v.  Lincoln  County,  28  Ida.  98;  152 
Pac.  1058. 

Injuries    incident  to   supply   or   use — fail- 
ure or  insufficiency  of  supply 

Where  a  user  of  water  claims  that  he 
lost  a  growing  crop  through  the  failure  of 
water  to  have  been  delivered  by  an  irri- 
gation company,  the  measure  of  damages 
for  the  injury  caused  by  the  failure  of 
the  company  to  furnish  water  would  be 
the  value  of  the  crop  at  the  time  of  its 
destruction;  but,  for  injury  to  a  crop, 
such  as  alfalfa,  during  that  portion  of  the 
season  in  which  it  is  possible  to  repro- 
duce the  crop,  the  cost  of  replacement  is 
the  proper  measure  of  damages.  Collins 
v.  Twin  Falls  North  Side  L.  &  W.  Co., 
28  Ida.  1;    152  Pac.  200. 

Where  the  construction  company's  con- 
tract with  the  state,  on  a  Carey  Act  irri- 
gation scheme,  provides  that  the  system 
be  so  contrived  that  water  shall  be 
available  at  a  point  not  to  exceed  half  a 
mile,  in  a  direct  line,  from  each  quarter 
section  described,  this  contemplates  that 
each  settler  shall  construct  his  own  grav- 
ity ditch  to  be  fed  from  the  company's 
system  at  the  half-mile  points.  Collins  v. 
Twin  Falls  North  Side  L.  &  W.  Co.,  28 
Ida.  1;  152  Pac.  200. 

Offenses  incident  to  supply  or  use 

Where  a  duty  devolves  upon  a  city  to 
cover  a  ditch,  that,  in  an  exposed  state,  is 
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a  menace  to  persons  traveling  upon  the 
streets,  the  owner  of  the  ditch  can  not  be 
punished  for  the  city's  failure  in  the  duty. 
City  of  Twin  Falls  v.  Harlan,  27  Ida.  769; 
151   Pac.   1191. 

After  water  is  taken  from  an  irrigation 
company's  common  service  ditch  into  the 
private  ditch  of  one  of  the  users,  the 
company  has  no  control  of  it  and  is  not 
answerable  for  its  misapplication.  Collins 
v.  Twin  Falls  North  Side  L.  &  W.  Co., 
28  Ida.  1;  152  Pac.  200. 

Water  rates 

The  right  to  collect  rates  or  compen- 
criminatory,  preferential,  or  in  anywise 
constitution  a  franchise;  and,  as  such, 
the  right  can  be  exercised  only  as  pre- 
scribed by  law  and  under  its  authority. 
Childs  v.  Neitzel,  26  Ida.  116;  141  Pac. 
77,  83. 

Upon  finding  that  a  water  rate  is  dis- 
criminatory, preferential,  or  in  any  wise 
in  violation  of  law,  the  public  utilities 
commission  may  change  the  rate  so  as 
to  correct  or  eliminate  the  objectionable 
feature.  Murray  v.  Public  Utilities  Com- 
mission, 27  Ida.  603;   150  Pac.  47. 

The  public  utilities  commission,  before 
lowering  a  water  rate,  should  find  to  its 
satisfaction  that  the  same  is  unreason- 
able; before  raising  a  rate,  the  commis- 
sion should  find  that  it  is  insufficient. 
Murray  v.  Public  Utilities  Commission, 
27  Ida.  603;  150  Pac.  47. 

In  fixing  a  water  rate,  the  public  util- 
ities commission  should  always  have  jus- 
tice, reasonableness,  and  sufficiency  in 
mind,  and  consider  impartially  the  rights 
of  both  the  consumer  and  the  furnisher 
of  the  water;  the  rate  should  be  at  once 
fair  to  the  former  and  yet  sufficient  to 
insure  the  latter  a  return  for  his  invest- 
ment, and  encourage,  rather  than  dis- 
courage, investment  in  public  utility  en- 
terprises. Murray  v.  Public  Utilities 
Commission,  27  Ida.  603;  150  Pac.  47. 

Suits  to  determine,  establish,  and  protect 
rights 

In  controversies  over  water  rights,  a 
litigant  can  not  rely  upon  the  infirmity 
of  his  adversary's  position,  instead  of  up- 
on the  strength  of  his  own.  Washington 
State  Sugar  Co.  v.  Goodrich,  27  Ida.  26; 
147  Pac.  1073. 


to  enforce  delivery  of  water 


One  who  obtains  water  from  the  canal 
of  an  irrigation  company  by  virtue  only  of 
his  being  a  stockholder  can  not  withhold 
payment  of  his  assessments  and  then  ask 
a  court  of  equity  to  enforce  the  delivery 
of  water  to  him.  Young  v.  Extension 
Ditch  Co.,  28  Ida.  775;   156  Pac.  917. 


conduct  of  suit 


A  suit,  by  an  aggrieved  party,  to  re- 
view the  decision  of  the  state  engineer  as 
to  water  claims,  instituted  in  place  of 
an  appeal  from  the  proceedings  before 
him,  is  in  the  nature  of  a  suit  to  quiet 
title,  and  is  to  be  conducted  after  the 
manner  of  such  a  suit,  where  real  estate 
is  concerned.  Washington  State  Sugar 
Co.  v.  Goodrich,  27  Ida.  26;  147  Pac.  1073. 


suit  by  a  Carey  Act  company 


In  a  suit  brought  by  a  Carey  Act  com- 
pany, against  a  settler  upon  lands 
threaded  by  the  company's  canals,  to  en- 
force a  lien  on  the  interest  of  the  set- 
tler in  the  land  and  water  right,  the 
United  States  is  not  a  necessary  party. 
Idaho  Irr.  Co.  v.  Dill,  25  Ida.  711;  139 
Pac.  714. 


suit    to    foreclose    lien    against    pur- 
chaser of  water 


In  the  complaint  in  a  suit  to  foreclose 
a  lien  against  a  single  purchaser  of  a 
water  right,  where  the  cause  of  action 
arises  under  the  state  enactment  on  the 
subject,  rather  than  under  the  Carey  Act, 
it  is  not  necessary  to  allege  that  the  re- 
quirement of  the  latter  has  been  com- 
plied with  and  that  the  lien  claimed  rep- 
resents "the  actual  cost  and  necessary 
expenses  of  reclamation";  although  it 
would  be  good  practice  so  to  allege. 
Idaho  Irr.  Co.  v.  Pew,  26  Ida.  272;  141 
Pac.  1099. 

In  a  suit  to  foreclose  a  lien  against  a 
single  purchaser  of  a  water  right,  it  is 
not  necessary  to  allege  in  the  complaint 
that  the  entire  reclamation  system  has 
been  completed;  what  concerns  the  de- 
fendant most  is  whether  the  reservoir 
and  main  canal  have  been  so  far  com- 
pleted as  to  enable  the  company  to  supply 
him  with  water  regularly,  and  whether  it 
has  begun  and  continues  to  so  supply 
him.  Idaho  Irr.  Co.  v.  Pew,  26  Ida.  272; 
141  Pac.  1099. 
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Actions — for  flooding 

In  an  action  for  damages  for  injury  to 
the  plaintiff's  land,  caused  by  flooding 
from  a  stream  on  which  the  defendant 
has  dams,  the  plaintiff  must  prove,  affir- 
matively, that  the  dams  produced  the 
floods  complained  of.  Hall  v.  Washing- 
ton Water  Power  Co.,  27  Ida.  437;  149  Pac. 
507. 

Where  land  lies  along  a  stream,  and 
a  lake  that  the  stream  empties  into,  both 
of  which  have  always  been  subject  to 
freshets,  and  the  owner  sues  for  injuries 
to  the  land  by  flooding  alleged  as  the  re- 
sult of  defendant's  erecting  and  main- 
taining dams  on  the  stream,  the  plaintiff 
must  show  that  the  dams  raised  the 
level  of  the  water  so  as  to  submerge  the 
land  more  deeply  than  it  had  been  sub- 
merged by  flood  waters  before  they  had 
been  built.  Hall  v.  Washington  Water 
Power  Co.,  27  Ida.  437;  149  Pac.  507. 

for  injuries  to  crops 

In  an  action  by  a  landowner  against 
an  irrigation  company,  to  recover  dam- 
ages for  injury  to  the  plaintiff's  crops, 
caused  by  an  overflow,  it  is  not  a  good 
defense,  even  if  true,  that  the  evidence 
fails  to  show  that  the  water,  wrongfully 
discharged  from  the  defandant's  irriga- 
tion system,  was  not  sufficient  by  itself 
to  cause  the  injury.  Woodland  v.  Port- 
neuf  Marsh  Valley  Irr.  Co.,  26  Ida.  789; 
146  Pac.  1106. 

If,  in  an  action  to  recover  damages  for 
injury  to  the  plaintiff's  crops,  caused  by 
an  overflow,  the  evidence  discloses  that 
the  injury  complained  of  could  not  have 
come  about  through  the  overflow  of  the 
defendant's  water  system  alone,  but  that 
waste  water  from  the  defendant's  system 
was  wrongfully  permitted  to  mix  with 
other  waters,  the  combined  flow  spread- 
ing over  the  plaintiff's  land  to  his  dam- 
age, the  jury  need  be  given  no  exact 
and  definite  measurements  as  to  how 
much  water  from  the  defendant's  system 
contributed  to  the  injury,  before  deter- 
mining what  damages  the  defendant 
should  pay.  Woodland  v.  Portneuf  Marsh 
Valley  Irr.  Co.,  26  Ida.  789;  146  Pac.  1106. 


parties 


tional  parties  should  be  made;  but,  where 
a  complete  determination  of  the  rights 
of  all  water  users  on  a  stream  can  not 
be  had  without  the  presence  of  all  such 
parties,  it  then  becomes  the  imperative 
duty  of  the  trial  court,  under  the  statute, 
to  make  the  necessary  order  to  bring  in 
all  such  water  users,  that  their  rights 
may  be  adjudicated.  Weiser  Irr.  Dist. 
v.  Middle  Valley  Irr.  Ditch  Co.,  28  Ida. 
548;  155  Pac.  484. 


judgment 


It  is  largely  within  the  discretion  of  the 
trial  court  to  determine,  in  the  first  in- 
stance, whether  an  order  to  bring  in  addi- 


Where  a  stockholder  in  an  irrigation 
company  has  been  forced  to  put  a  dam 
in  the  canal  in  order  to  have  the  water 
level  high  enough  to  enter  his  lateral, 
and  has  brought  an  action  to  restrain  the 
company  from  interfering  with  this  canal, 
the  court  should  make  its  judgment  in 
the  alternative;  that  is,  that  water  should 
be  delivered  to  the  plaintiff  under  certain 
conditions,  and  that  if  that  is  not  done, 
the  plaintiff  may  install  his  own  methods 
to  obtain  water  to  which  he  is  entitled. 
Young  v.  Extension  Ditch  Co.,  28  Ida.  775; 
156  Pac.  917. 

WITNESSES 

Competency 

In  the  trial  of  a  person  charged  with 
manslaughter,  in  that  he,  in  his  capacity 
of  physician,  caused  the  death  of  a 
patient  through  the  treatment  given,  it 
is  error  to  permit  a  physician,  of  a  dif- 
ferent school  from  that  of  the  defendant, 
to  testify  as  an  expert  witness  for  the 
prosecution.  State  v.  Smith,  25  Ida.  541; 
138  Pac.  1107. 

When  the  motive  of  a  witness  in  the 
performance  of  a  particular  act,  or  in 
making  a  particular  declaration,  becomes 
a  material  issue,  he  may  himself  be  sworn 
in  regard  to  it,  notwithstanding  the  di- 
minished credit  to  which  his  testimony 
may  be  entitled  as  coming  from  the 
mouth  of  an  interested  witness.  State 
v.  Jones,  25  Ida.  587;  138  Pac.  1116. 

Examination — answers 

If  counsel,  in  a  criminal  case,  objects 
to  a  question  propounded  and  then  adds: 
"Oh,  well,  go  ahead,"  he  can  not,  after 
response  by  the  witness,  either  ask  that 
the  answer  be  stricken  out,  or  assign  as 
error  its  being  admitted.  State  v.  Hop- 
kins, 26  Ida.  741;  145  Pac.  1095. 
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If  part  only  of  the  answer  of  a  wit- 
ness fails  to  be  responsive  to  the  ques- 
tion put  to  him,  a  motion  to  strike  out 
the  whole  should  be  denied.  State  v. 
Clark,  27  Ida.  48;  146  Pac.  1107. 

Immaterial  or  irresponsive  answers  by 
witnesses  should  be,  if  possible,  cut  off 
in  the  utterance,  and  not  be  allowed  to 
come  out  and  then  be  made  the  subject 
of  a  motion  to  strike  from  the  record. 
State  v.  Bouchard,  27  Ida.  500;  149  Pac. 
464. 


witnesses  ignorant  of  language  and 
interpreters 


A  witness  who  does  not  understand  the 
language  in  which  statements  are  made 
is  not  qualified  to  testify  as  to  them;  he 
must  have  personal  knowledge;  if  he 
testifies  to  the  statements  translated  to 
him  by  an  interpreter,  it  is  hearsay.  State 
v.  Fong  Loon,  —  Ida.  — ;  158  Pac.  233. 


cross-examination 


It  is  within  the  discretion  of  the  trial 
court,  as  to  how  far  cross-examination 
may  be  carried,  to  test  the  means  of 
knowledge  of  a  witness,  who  has  testified 
concerning  another's  general  reputation. 
State  v.  Bouchard,  27  Ida.  500;  149  Pac. 
464. 

It  is  proper  in  cross-examination  to  ask 
a  witness  if  he  had  been  drinking  on  the 
evening  of  the  homicide,  as  to  which  he 
has  testified;  since  the  question  goes  to 
whether  his  senses  could  have  been  in 
a  fit  condition,  at  the  time,  for  the  re- 
ception of  distinct  and  lasting  impres- 
sions. State  v.  Tilden,  27  Ida.  262;  147 
Pac.  1056. 

To  what  extent  cross-examination  shall 
be  carried,  on  matters  collateral  to  the 
issues  or  immaterial,  is  largely  within  the 
discretion  of  the  trial  judge,  and  his  ef- 
forts to  confine  the  investigation  to  the 
issues  do  not  amount  to  error  unless  the 
discretion  is  abused.  State  v.  Mox  Mox, 
28  Ida.  276;  152  Pac.  802. 

In  a  trial  for  murder,  where  the  dying 
statement  of  the  victim,  a  Chinaman,  has 
been  introduced  and  read,  the  defense 
may,  on  cross-examination  of  the  Chinese 
interpreter,  who  acted  at  the  taking  of 
the  statement,  show  by  the  witness  him- 
self his  habitual  use  of  narcotics,  and 
may  show  further  by  competent  evidence 
the  effect  of  such  drugs  upon  the  mental 


faculties,  since  this  would  bear  on  the 
question  as  to  whether  the  memory  of 
the  witness  might  have  duly  carried  the 
questions  and  answers  at  the  taking  of 
the  statement.  State  v.  Fong  Loon,  — 
Ida.  — ;  158  Pac.  233. 

An  adverse  witness,  being  a  Chinaman, 
who  has  testified  that  he  resides  in  the 
basement  of  the  Chinese  temple,  may  be 
asked  on  cross-examination  if  that  base- 
ment was  being  used,  on  the  night  of  the 
occurrence,  as  a  gambling  place,  the  pur- 
pose of  the  question  being  merely  to  show 
the  business,  occupation,  and  manner  of 
living  of  the  witness.    State  v.  Fong  Loon, 

—  Ida.  — ;   158  Pac.  233. 

privilege  of  witness 

The  proceeding  against  a  county  com- 
missioner, for  charging  and  collecting 
fees,  brought  on  the  information  of  a  pri- 
vate person,  and  entailing,  on  conviction, 
the  defendant's  removal  from  office  and  a 
money  judgment  in  favor  of  the  informer, 
is  a  summary  proceeding  of  a  criminal 
nature  and  entitles  the  defendant  to  the 
protection  of  the  constitution,  so  as  not 
to  be  compelled  to  testify  against  him- 
self. Daugherty  v.  Nagel,  28  Ida.  302;  154 
Pac.  375.     See  27  Ida.  511;  149  Pac.  729. 

Impeachment 

After  a  witness  has  testified  that  he 
has  known  for  two  months  the  prosecut- 
ing witness  in  his  own  locality,  and  that 
there  his  reputation  for  truth,  honesty, 
and  integrity  is  bad,  it  is  proper  to  rule 
out  the  question  thereupon:  "Judging 
from  that  reputation  would  you  believe 
him  under  oath";  since  it  is  not  apparent 
that  the  acquaintance  of  the  witness  has 
been  sufficient  to  qualify  him  to  answer. 
State  v.  Bouchard,  27  Ida.  500;  149  Pac. 
464. 

A  witness  testifying  against  the  ac- 
cused, in  a  criminal  case,  may  be  im- 
peached by  the  defense,  by  contradictory 
evidence  or  by  evidence  that  his  general 
reputation  for  truth,  honesty,  and  integ- 
rity is  bad.  State  v.  Trego,  25  Ida.  625; 
138  Pac.  1124. 

WORDS  AND  PHRASES 

A  "cattle  range"  and  a  "sheep  range" 
have,  in  this  state,  each  its  own  separate 
and  well-defined  meaning,  fully  recognized 
by  persons  engaged  in  the  two  industries. 
State  v.  Omaechevviaria,  27  Ida.  797;  152 
Pac.  280. 
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"Associates  in  office."  Barton  v.  Alex- 
ander, 27  Ida.  286;  148  Pac.  471. 

"Illegally"  means  "unlawfully"  and 
"contrary  to  law."  State  v.  American 
Surety  Co.,  26  Ida.  652;  145  Pac.  1097. 

"Improperly"  implies  such  conduct  as 
a  man  of  ordinary  and  reasonable  care 
and  prudence  would  not,  under  the  cir- 
cumstances, have  been  guilty  of.  State 
v.  American  Surety  Co.,  26  Ida.  652;  145 
Pac.  1097. 

"Improve."  Trask  v.  Success  Min.  Co., 
28  Ida.  483;   155  Pac.  288. 

"Judicial,"  as  applied  to  the  action  of 
boards  of  county  commissioners,  has  not 
the  same  force  as  when  applied  to  courts. 
Baker  v.  Gooding  County,  25  Ida.  506;  138 
Pac.  342. 

"Levy."  Northern  Pac.  Ry.  Co.  v.  Chap- 
man, —  Ida.  — ;  158  Pac.  560. 

"Owner,"  as  used  in  respect  to  a  chat- 
tel, is  not  technical,  and  applies  not  alone 


to  a  person  who  has  the  absolute  right 
to  the  chattel,  but  also  to  one  who  has 
the  possession  and  control  of  it.  Hare  v. 
Young,  26  Ida.  682;  146  Pac.  104. 

"Public  moneys."  In  re  Bank  of  Nampa; 
Appeal  of  American  Surety  Co.,  —  Ida. 
— ;   157  Pac.  1117. 

"Subject  to  the  regulation  and  control 
of  the  state."  Blackwell  Lumber  Co.  v. 
Empire  Mill  Co.,  28  Ida.  556;  155  Pac.  680. 

"The  first  opportunity."  State  v.  Baker, 
28  Ida.  727;   156  Pac.  103. 

"Unfaithfully"  signifies  "bad  faith." 
State  v.  American  Surety  Co.,  26  Ida.  652; 
145  Pac.  1097. 

WRIT 
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Of  prohibition.     See  Prohibition. 

Of  mandamus.     See  Mandamus. 
Of  certiorari.    See  Certiorari. 
Of  review.    See  Certiorari. 
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338;    154  Pac.  621. 
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Power  etc.  Co.  v.  Blomquist,  26  Ida.  260; 
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Meridian  Irr.  Co.  v.  Petrie,  —  Ida.  — ; 
153  Pac.  425. 

Art.  15,  sec.  2  (right  to  collect  rates  for 
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26  Ida.  131;  141  Pac.  77;  Murray  v.  Pub- 
lic Utilities  Commission,  27  Ida.  603;  150 
Pac.  47. 

Art.  15,  sec.  3  (appropriation  of  water). 
Murray   v.    Public    Utilities    Commission, 
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Art.  15,  sec.  6  (establishment  of  maxi- 
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656;  150  Pac.  35. 

Art.  18,  sec.  6  (county  officers).  Blom- 
quist v.  Board  of  County  Commrs.,  25  Ida. 
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Ida.  572;  138  Pac.  1139;  Lawrence  v. 
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Art.  18,  sec.  7  (county  officers'  salaries). 
Leonard  v.  St.  Clair,  27  Ida.  568;  149  Pac. 
1058;  McRoberts  v.  Hoar,  28  Ida.  163;  152 
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Pac.  1046;  Givens  v.  Carlson,  —  Ida.  — ; 
157  Pac.  1120. 

Art.  20,  sec.  1  (proposals  for  constitu- 
tional amendments).  Blomquist  v.  Board 
of  County  Commrs.,  25  Ida.  295;  137  Pac. 
174. 
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amendments).  Blomquist  v.  Board  of 
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174. 

Art.  21,  sec.  2.  State  v.  Omaechevviaria, 
27  Ida.  797;  152  Pac.  280. 

Art.  21,  sec.  19  (disclaimer  of  title  to 
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v.  Morris,  28  Ida.  599;  155  Pac.  296. 

REVISED   LAWS   OF   1874-75 

Sec.  44,  p.  603  (words  of  inheritance 
not  necessary).  Fairview  Inv.  Co.  v.  Lam- 
berson,  25  Ida.  81;   136  Pac.  606. 

STATUTES  OF  1874-75 

Sec.  1,  p.  618  (formation  of  corpora- 
tions). Fairview  Inv.  Co.  v.  Lamberson, 
25  Ida.  81;  136  Pac.  606. 

REVISED  STATUTES  OF  1887 

Sec.  403  (suit  on  official  bonds).  State 
v.  American  Surety  Co.,  26  Ida.  674;  145 
Pac.  1097. 

Sec.  1401.  Idaho  Irrigation  Co.  v.  Lin- 
coln County,  28  Ida.  98;  152  Pac.  1058. 

Sec.  1755  (meetings  of  county  commis- 
sioners). Leonard  v.  St.  Clair,  27  Ida.  568; 
149  Pac.  1058. 

Sec.  1771  (allowance  of  claims  by  county 
commissioners).  Leonard  v.  St.  Clair,  27 
Ida.  568;  149  Pac.  1058. 

Sec.  2120  (compensation  of  county  of- 
ficers). Leonard  v.  St.  Clair,  27  Ida.  568; 
149  Pac.  1058. 

Sec.  2158  (salaries  of  county  officers 
paid  quarterly).  Leonard  v.  St.  Clair,  27 
Ida.  568;  149  Pac.  1058. 

Sec.  2160  (auditing  of  county  charges). 
Leonard  v.  St.  Clair,  27  Ida.  568;  149  Pac. 
1058. 

Sec.  2161  (examination  of  county 
charges).  Leonard  v.  St.  Clair,  27  Ida. 
568;  149  Pac.  1058. 

Sec.  3862  (court  powers  in  judicial  pro- 
ceedings). Empire  Mill  Co.  v.  District 
Court  for  Benewah  County,  27  Ida.  383; 
149  Pac.  499. 

Sec.  4183  (what  answer  to  contain). 
First  Nat.  Bank  v.  Walker,  27  Ida.  199; 
148  Pac.  46. 


Sec.  6872.    State  v.  Omaechevviaria,  27 
Ida.  797;   152  Pac.  280. 


PENAL  CODE 

Sec.  1128.     Ex  parte  Morris, 
155  Pac.  299. 


—  Ida.  — ; 


POLITICAL  CODE  OF  1901 

Chap.  12,  title  2  (bank  commissioner). 
State  v.  American  Surety  Co.,  26  Ida.  660; 
145  Pac.  1097. 

CIVIL  CODE  OF  1901 

Chap.  12,  title  4  (guaranty,  title  and 
trust  companies).  State  v.  American 
Surety  Co.,  26  Ida.  661;  145  Pac.  1097. 

Chap.  13,  title  4  (banking  corporations). 
State  v.  American  Surety  Co.,  26  Ida.  660; 
145  Pac.  1097. 

Sec.  1960  (county  bond  issues).  Peavy 
v.  McCombs,  26  Ida.  148;  140  Pac.  965. 

Sec.  2372  (who  may  propose  organiz- 
ing irrigation  districts).  Indian  Cove  Irr. 
Dist.  v.  Prideaux,  25  Ida.  120;  136  Pac. 
618. 

Title  14,  ch.  1  (organization  of  irriga- 
tion districts).  Indian  Cove  Irr.  Dist.  v. 
Prideaux,  25  Ida.  120;   136  Pac.  618. 

CODE   OF  CIVIL  PROCEDURE 
OF   1901 

Sec.  2238  (additional  powers  of  cities, 
etc.).  Thomas  v.  Boise  City,  25  Ida.  540; 
138  Pac.  1110. 

REVISED   CODES,    1909 

Ch.  2,  title  9.  Boise  Butcher  Co.  v. 
Anixdale,  26  Ida.  485;  144  Pac.  337. 

Ch.  33,  title  8.  State~  v.  Stafford,  26 
Ida.  384;  143  Pac.  528. 

Vol.  1,  p.  53  (Idaho  admission  bill). 
Nampa  &  Meridian  Irr.  Co.  v.  Petrie,  28 
Ida.  227;   153  Pac.  425. 

Vol.  1,  p.  54  (Idaho  admission  bill). 
Idaho-Iowa  Lat.  &  Res.  Co.  v.  Fisher,  27 
Ida.  695;    151  Pac.  998. 

Sec.  3.  Peavy  v.  McCombs,  26  Ida.  151; 
140  Pac.  965. 

Sec.  4.  McQueen  v.  City  of  Moscow, 
28  Ida.  146;  152  Pac.  799;  State  (ex  rel. 
Peterson)  v.  Dunlap,  28  Ida.  784;  156  Pac. 
1141;  State  v.  Altwatter,  —  Ida.  — ;  157 
Pac.  256. 

Sec.  11.  Empire  Mill  Co.  v.  District 
Court  for  Benewah  County,  27  Ida.  383; 
149  Pac.  499. 

Sec.  15.  Ingard  v.  Barker  27  Ida.  124; 
147  Pac.  293. 
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Sec.  17.  Evans  v.  Huston,  27  Ida.  559; 
150  Pac.  14. 

Sec.  127.  In  re  Bank  of  Nampa,  —  Ida. 
— ;  157  Pac.  1117. 

Sec.  136.  In  re  Bank  of  Nampa,  —  Ida. 
— ;   157  Pac.  1117. 

Sec.  191.  State  v.  American  Surety  Co., 
26  Ida.  660;  145  Pac.  1097. 

Sec.  255.  Collman  v.  Wanamaker,  27 
Ida.  342;  149  Pac.  292;  McRoberts  v.  Hoar, 
28  Ida.  163;  152  Pac.  1046. 

Sec.  295.  State  v.  American  Surety  Co., 
26  Ida.  674;  145  Pac.  1097;  State  v.  Title 
Guaranty  &  Surety  Co.,  27  Ida.  752;  152 
Pac.  189. 

Sec.  296.  -  State  v.  Title  Guaranty  & 
Surety  Co.,  27  Ida.  752;  152  Pac.  189. 

Sec.  320.    Budge  v.  Gifford,  26  Ida.  531 
144  Pac.  333. 

Sec.  324.    Budge  v.  Gifford,  26  Ida.  531 
144  Pac.  333. 

Sec.  329.    Budge  v.  Gifford,  26  Ida.  531 
144  Pac.  333. 

Sec.  353.    Budge  v.  Gifford,  26  Ida.  527 
144  Pac.  333. 

Sec.  442.  Davies  v.  Board  of  County 
Commissioners,  26  Ida.  453;  143  Pac.  945. 

Sec.  448.  Davies  v.  Board  of  County 
Commissioners,  26  Ida.  453;  143  Pac.  945. 

Sec.  851.  Hailey  v.  Huston,  25  Ida.  168; 
136  Pac.  212. 

Sec.  874.  Good  Roads  Dist.  No.  2  v. 
Washington  County,  —  Ida.  — ;  152  Pac. 
183. 

Sec.  883a.  City  of  Kellogg  v.  McRae, 
26  Ida.  76;  141  Pac.  86. 

Sec.   887a.     Baker  v.   Gooding  County, 

25  Ida.  513;   138  Pac.  342. 

Sec.    894.     City   of   Kellogg  v.   McRae, 

26  Ida.  77;  141  Pac.  86. 

Sec.  901.  City  of  Kellogg  v.  McRae,  26 
Ida.  77;  141  Pac.  86. 

Sec.  1049.  Good  Roads  Dist.  No.  2  v. 
Washington  County,  27  Ida.  732;  152  Pac. 
183. 

Sec.  1054.  Good  Roads  Dist.  No.  2  v. 
Washington  County,  27  Ida.  732;  152  Pac. 
183. 

Sec.  1056.  Good  Roads  Dist.  No.  2  v. 
Washington  County,  27  Ida.  732;  152  Pac. 
183. 

Sec.  1058.  Good  Roads  Dist.  No.  2  v. 
Washington  County,  27  Ida.  732;  152  Pac. 
183;  Feltham  v.  Board  of  Comm'rs,  28  Ida. 
269;  153  Pac.  562. 

Sec.  1060.  Good  Roads  Dist.  No.  2  v. 
Washington  County,  28  Ida.  269;  152  Pac. 
183. 


Sec.  1061.  Achenbach  v.  Kincaid,  25 
Ida.  774;  140  Pac.  529. 

Sec.  1082.  Falk  v.  Huston,  25  Ida.  28; 
135  Pac.  745. 

Sec.  1084.  Falk  v.  Huston,  25  Ida.  28; 
135  Pac.  745. 

Sec.  1156.  State  v.  Johnson,  26  Ida. 
207;   141  Pac.  565. 

Sec.  1197.  State  v.  Johnson,  26  Ida. 
205;    141  Pac.  565. 

Sec.  1198.  State  v.  Johnson,  26  Ida. 
205;   141  Pac.  565. 

Sec.  1199.  State  v.  Johnson,  26  Ida. 
208;  141  Pac.  565. 

Sec.  1263.  Hare  v.  Young,  26  Ida.  686; 
146  Pac.  104.  - 

Sec.  1310.  Ingard  v.  Barker,  27  Ida. 
124;  147  Pac.  293. 

Sec.  1491.  Frontier  Mill  etc.  Co.  v.  Roy 
White  etc.  Co.,  25  Ida.  485;   138  Pac.  825. 

Sec.  1493.  Frontier  Mill  etc.  Co.  v.  Roy 
White  etc.  Co.,  25  Ida.  484;   138  Pac.  825. 

Sec.  1503.  Schultz  v.  Rose  Lake  Lum- 
ber Co.,  27  Ida.  528;   149  Pac.  726. 

Sec.  1510.  Chas.  L.  Joy  &  Co.,  v.  Carl- 
son, 28  Ida.  455;  154  Pac.  640. 

Sec.  1521.  Chas.  L.  Joy  &  Co.  v.  Carl- 
son, 28  Ida.  455;   154  Pac.  640. 

Sec.  1558.  Barber  Lumber  Co.  v.  Gif- 
ford, 25  Ida.  667;   139  Pac.  557. 

Sec.  1594.  Barber  Lumber  Co.  v.  Gif- 
ford; 25  Ida.  665;  139  Pac.  557. 

Sec.  1613.  Idaho  Irr.  Co.  v.  Pew,  26 
Ida.  279;  141  Pac.  1099. 

Sec.  1621.  City  of  Twin  Falls  v.  Har- 
lan, 27  Ida.  769;  151  Pac.  1191. 

Sec.  1623.  City  of  Twin  Falls  v.  Har- 
lan, 27  Ida.  769;  151  Pac.  1191;  Sauve  v. 
Title  G.  &  S.  Co.,  —  Ida.  — ;  158  Pac. 
112. 

Sec.  1629.  Bennett  v.  Twin  Falls  North 
Side  L.  &  W.  Co.,  27  Ida.  643;  150  Pac. 
336;  Childs  v.  Neitzel,  26  Ida.  139;  141 
Pac.  77;  Idaho  Irr.  Co.  v.  Pew,  26  Ida.  272; 
141  Pac.  1099;  Idaho  Irr.  Co.  v.  Dill,  25 
Ida.  717;  139  Pac.  714;  Idaho  Irrigation 
Co.  v.  Lincoln  County,  28  Ida.  98;  152 
Pac.   1058. 

Sec.  1635.  Idaho-Iowa  Lat.  &  Res.  Co. 
v.  Fisher,  27  Ida.  695;  151  Pac.  998. 

Sec.  1644.  Bennett  v.  Twin  Falls  North 
Side  L.  &  W.  Co.,  27  Ida.  643;  150  Pac. 
336;  Achenbach  v.  Kincaid,  25  Ida.  774; 
140  Pac.  529;  Idaho  Irrigation  Co.  v.  Lin- 
coln County,  28  Ida.  98;  152  Pac.  1058. 

Sec.  1644,  subd.  12.  Idaho  Irrigation 
Co.  v.  Lincoln  County,  28  Ida.  98;  152 
Pac.  1058. 
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Sec.  1649.  Rice  v.  Rock,  26  Ida.  555; 
144  Pac.  786. 

Sec.  1755.  Fix  v.  Gray,  26  Ida.  24;  140 
Pac.  771. 

Sec.  1762.  Rice  v.  Rock,  26  Ida.  555; 
144  Pac.  786. 

Sec.  1763.  Rice  v.  Rock,  26  Ida.  555; 
144  Pac.  786. 

Sec.  1770.  Johnson  v.  Sowden,  25  Ida. 
233;   136  Pac.  1136. 

Sec.  1873.  State  (ex  rel.  Peterson)  v. 
Dunlap,  28  Ida.  784;  156  Pac.  1141. 

Sec.  1886.  State  (ex  rel.  Peterson)  v. 
Dunlap,  28  Ida.  784;  156  Pac.  1141. 

Sec.  1890.  State  (ex  rel.  Peterson)  v. 
Dunlap,  28  Ida.  784;   156  Pac.  1141. 

Sec.  1897.  State  (ex  rel.  Peterson)  v. 
Dunlap,  28  Ida.  784;  156  Pac.  1141. 

Sec.  1906.  Prichard  v.  McBride,  28  Ida. 
346;  154  Pac.  624. 

Sec.  1908.  Prichard  v.  McBride,  28  Ida. 
346;    154  Pac.  624. 

Sec.  1909.  Prichard  v.  McBride,  28  Ida. 
346;    154  Pac.  624. 

Sec.  1917.  Twin  Falls  Bank  &  Tr.  Co. 
v.  Twin  Falls  Co.,  25  Ida.  172;  136  Pac. 
804;  Leonard  v.  St.  Clair,  27  Ida.  568; 
149  Pac.  1058;  Reilly  v.  Board  of  Commrs., 

—  Ida.  — ;  158  Pac.  322. 

Sec.  1945.  Leonard  v.  St.  Clair,  27  Ida. 
568;   149  Pac.  1058. 

Sec.  1946.  Collman  v.  Wanamaker,  27 
Ida.  342;  149  Pac.  292;  McRoberts  v.  Hoar, 
28  Ida.  163;  152  Pac.  1046. 

Sec.  1950.    Bobbitt  v.  Blake,  25  Ida.  57; 

136  Pac.     211;     Feltham     v.     Board     of 
Comm'rs,  28  Ida.  269;  153  Pac.  562. 

Sec.  1953.    Gaiser  v.  Steele,  25  Ida.  415; 

137  Pac.  889. 

Sec.  1956.  Collman  v.  Wanamaker,  27 
Ida.  342;   149  Pac.  292. 

Sec.  1960.  Frazier  v.  Hastings,  26  Ida. 
625;  144  Pac.  1122;  Peavy  v.  McCombs, 
26  Ida.  148;   140  Pac.  965. 

Sec.  1983.  State  v.  Jones,  28  Ida.  428; 
154   Pac.   378. 

Sec.  1991.  In  re  Bank  of  Nampa,  —  Ida. 
— ;   157  Pac.  1117. 

Sec.  2022.  In  re  Bank  of  Nampa,  —  Ida. 
— ;    157  Pac.  1117. 

Sec.  2035.  Peterson  v.  Merritt,  25  Ida. 
328;  137  Pac.  526. 

Sec.  2063.     Reilly  v.  Board  of  Commrs., 

—  Ida.  — ;   158  Pac.  322. 

Sec.  2068.    Reilly  v.  Board  of  Commrs., 

—  Ida.  — ;   158  Pac.  322. 

Sec.  2081.  Adamson  v.  Board  of  Com- 
missioners, 27  Ida.  190;  147  Pac.  785. 


Sec.  2084.  Adamson  v.  Board  of  Com- 
missioners, 27  Ida.  190;  147  Pac.  785. 

Sec.  2115.  Leonard  v.  St.  Clair,  27  Ida. 
568;   149  Pac.  1058. 

Sec.  2118.  Ward  v.  Holmes,  26  Ida.  606; 
144  Pac.  1104. 

Sec.  2119.  Reilly  v.  Board  of  Commrs., 
—  Ida.  — ;  158  Pac.  322. 

Sec.  2124.     Twin  Falls  County  v.  West, 

25  Ida.    275;    Ann.    Cas.    1916B,   185;    137 
Pac.  171. 

Sec.  2131.  Leonard  v.  St.  Clair,  27  Ida. 
568;   149  Pac.  1058. 

Sec.  2136.  Leonard  v.  St.  Clair,  27  Ida. 
568;  149  Pac.  1058. 

Sec.  2202.  State  v.  Frederic,  28  Ida, 
709;  155  Pac.  977. 

Sec.  2216.  State  v.  Hosford,  27  Ida.  185; 
'147  Pac.  286. 

Sec.  2236.  Village  of  American  Falls 
v.  West,  26  Ida.  305;  142  Pac.  42. 

Sec.  2238.  Boise  Development  Co.  v. 
Boise  City,  26  Ida.  365;  143  Pac.  531;  City 
of  Kellogg  v.  McRae,  26  Ida.  76;  141  Pac. 
86;  Coughanour  v.  City  of  Payette,  26  Ida. 
282;  142  Pac.  1076;  State  v.  Frederic,  28 
Ida.  709;   155  Pac.  977. 

Sec.  2238,  subd.  11.  State  v.  Bird,  29 
Ida.  47;   156  Pac.  1140. 

Sec.  2238,  par.  15,  subd.  27.  Thomas  v. 
Boise  City,  25  Ida.  529;  138  Pac.  1110. 

Sec.  22381  Caldwell  v.  Village  of 
Mountain  Home,  29  Ida.  13;  156  Pac.  909. 

Sec.  2242.     City  of  Kellogg  v.   McRae, 

26  Ida.  74;  141  Pac.  86. 

Sec.  2261.  In  re  Bank  of  Nampa,  — ■ 
Ida.  — ;  157  Pac.  1117. 

Sec.  2262.  Wycoff  v.  Strong,  26  Ida. 
504;  144  Pac.  341. 

Sec.  2270.  Boise  Dev.  Co.  v.  Boise  City, 
26  Ida.  365;   143  Pac.  531. 

Sec.  2304.  Rawson-Works  Lumber  Co. 
v.  Richardson,  26  Ida.  44;  141  Pac.  74. 

Sec.  2315.  City  of  Kellogg  v.  McRae, 
26  Ida.  76;  141  Pac.  86. 

Sec.  2342.  Caldwell  v.  Village  of  Moun- 
tain Home,  29  Ida.  13;  156  Pac.  909. 

Sec.  2353.  Caldwell  v.  Village  of  Moun- 
tain Home,  29  Ida.  13;  156  Pac.  909. 

Sec.  2354.  Caldwell  v.  Village  of  Moun- 
tain Home,  29  Ida.  13;   156  Pac.  909. 

Sec,  2360.  Caldwell  v.  Village  of  Moun- 
tain Home,  29  Ida.  13;  156  Pac.  909. 

Sec.  2372.  Smith  v.  Progressive  Irr. 
Co.,  28  Ida.  812;   156  Pac.  1133. 

Sec.  2396.  Nampa  &  Meridian  Irr.  Dist. 
v.  Petrie,  28  Ida.  227;   153  Pac.  425. 

Sec.  2397.  Nampa  &  Meridian  Irr.  Co. 
v.  Petrie,  28  Ida.  227;   153  Pac.  425. 
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Sec.  2398.  Nampa  &  Meridian  Irr.  Co. 
v.  Petrie,  28  Ida.  227;   153  Pac.  425. 

Sec.  2400.  Nampa  &  Meridian  Irr.  Co. 
v.  Petrie,  28  Ida.  227;   153  Pac.  425. 

Sec.  2401.  Nampa  &  Meridian  Irr.  Co. 
v.  Petrie,  28  Ida.  227;   153  Pac.  425. 

Sec.  2403.  Nampa  &  Meridian  Irr.  Co. 
v.  Petrie,  28  Ida.  227;   153  Pac.  425. 

Sec.  2443.  Smith  v.  Progressive  Irr. 
Co.,  28  Ida.  812;   156  Pac.  1133. 

Sec.  2615.  State  v.  Andrus,  29  Ida.  1; 
156  Pac.  421. 

Sec.  2675.  State  v.  Flower,  27  Ida.  223; 
147  Pac.  786;  Wits-Keets-Poo  v.  Rowton, 
28  Ida.  193;  152  Pac.  1064. 

Sec.  2676.  "  Baldwin  v.  McFarland,  26 
Ida.  86;  141  Pac.  76;  Bank  of  Orofino  v. 
Wellman,  26  Ida.  430;  143  Pac.  1169;  Wil- 
kerson  v.  Aven,  26  Ida.  562;  144  Pac.  1105; 
Chaney  v.  Gauld  Co.,  28  Ida.  76;  152  Pac. 
468. 

Sec.  2679.  Wilkerson  v.  Aven,  26  Ida. 
562;  144  Pac.  1105. 

Sec.  2680.  Wilkerson  v.  Aven,  26  Ida. 
563;  144  Pac.  1105;  Chaney  v.  Gauld  Co., 
28  Ida.  76;  152  Pac.  468. 

Sec.  2686.  Wits-Keets-Poo  v.  Rowton, 
28  Ida.  193;  152  Pac.  1064. 

Sec.  2714.  Riley  v.  Callahan  Min.  Co., 
28  Ida.  525;    155  Pac.  665. 

Sec.  2732.  Dietrich  v.  Copeland  Lumber 
Co.,  28  Ida.  312;  154  Pac.  626;  Stolz  v. 
Scott,  28  Ida.  417;   154  Pac.  982. 

Sec.  2747.  State  (ex  rel.  Peterson)  v. 
Dunlap,  28  Ida.  784;  156  Pac.  1141. 

Sec.  2769.  Riley  v.  Callahan  Min.  Co., 
28  Ida.  525;   155  Pac.  665. 

Sec.  2787.  Rowe  v.  Stevens,  25  Ida. 
247;   137  Pac.  159. 

Sec.  2792.  Smith  v.  Inter-Mountain  Auto 
Co.,  25  Ida.  215;  136  Pac.  1125;  Jennings 
v.  Idaho  Ry.  etc.  Co.,  26  Ida.  708;  L.  R.  A. 
1915D,  115;  146  Pac.  101;  Dickens-West 
Min.  Co.  v.  Crescent  Min.  &  Mill.  Co.,  26 
Ida.  159;  141  Pac.  566;  Junction  Placer 
Min.  Co.  v.  Reed,  28  Ida.  219;  153  Pac. 
564;  Dietrich  v.  Copeland  Lumber  Co., 
28  Ida.  312;   154  Pac.  626. 

Sec.  2819.  Wilson  v.  Oregon  Short  Line 
R.  Co.,  28  Ida.  54;  152  Pac.  1062. 

Sec.  2844.  McDuffie  v.  Hayden  etc.  Irr. 
Co.,  25  Ida.  374;  138  Pac.  503. 

Sec.  2990.  Blackman  v.  Pettengill,  25 
Ida.  316;   137  Pac.  182. 

Sec.  3001.  State  v.  American  Surety 
Co.,  26  Ida.  671;  145  Pac.  1097. 

Sec.  3004.  State  v.  American  Surety 
Co.,  26  Ida.  676;  145  Pac.  1097. 


Sec.  3005.  Blackman  v.  Pettengill,  25 
Ida.  316;   137  Pac.  182. 

Sec.  3040.  Fluharty  v.  Board  of  County 
Commrs.,  —  Ida.  — ;   158  Pac.  320. 

Sec.  3092.  Zilka  v.  Graham,  26  Ida.  171; 
141  Pac.  639. 

Sec.  3095.  State  (ex  rel.  Peterson)  v. 
Dunlap,  28  Ida.  784;  156  Pac.  1141;  Van- 
sickle  v.  Hazeltine,  —  Ida.  — ;  158  Pac. 
326. 

Sec.  3106.  Wits-Keets-Poo  v.  Rowton, 
2,8  Ida.  193;   152  Pac.  1064. 

Sec.  3153.  Keane  v.  Kibble,  28  Ida.  274; 
154  Pac.  972. 

Sec.  3160.  Blucher  v.  Shaw,  26  Ida.  501; 
144  Pac.  342/ 

Sec.  3163.  Keane  v.  Kibble,  28  Ida.  274; 
154  Pac.  972. 

Sec.  3168.  Capital  Lumber  Co.  v.  Saun- 
ders, 26  Ida.  422;  143  Pac.  1178. 

Sec.  3169.  Bank  of  Orofino  v.  Wellman, 
26  Ida.  430;  143  Pac.  1169;  Boise  Ass'n  of 
Credit  Men  v.  Ellis,  26  Ida.  443;  144  Pac. 
6;  Capital  Lumber  Co.  v.  Saunders,  26 
Ida.  422;  143  Pac.  1178. 

Sec.  3170.  Trousdale  v.  Winona  Wagon 
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Sec.  3264.  Washington  State  Sugar  Co. 
v.  Goodrich,  27  Ida.  26;  147  Pac.  1073. 
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Sec.  3446.  Smith  v.  Bergstresser,  26 
Ida.  330;   143  Pac.  402. 
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Sec.  3488.  Frontier  Milling  etc.  Co.  v. 
Roy  White  etc.  Mercantile  Co.,  25  Ida. 
485;   138  Pac.  825. 

Sec.  3508.  Anderson  v.  Coolin,  28  Ida. 
594;  155  Pac.  677. 
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Sec.  3818.  Exchange  State  Bank  v. 
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Co.  v.  Weiser  Nat.  Bank,  26  Ida.  721;  146 
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Sec.  4105.  Idaho  Irr.  Co.  v.  Dill,  25  Ida. 
716;  139  Pac.  714;  Bower  v.  Moorman,  27 
Ida.  162;  147  Pac.  496. 
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Co.,  26  Ida.  299;  142  Pac.  1073;  Rogers  v. 
Oregon-Washington  R.  &  Nav.  Co.,  28 
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Sec.  4225.  Trousdale  v.  Winona  Wagon 
Co.,  25  Ida.  132;  137  Pac.  372;  Schultz  v. 
Rose  Lake  Lumber  Co.,  27  Ida.  528;  149 
Pac.  726;  Newman  v.  Great  Shoshone 
&  T.  F.  W.  P.  Co.,  28  Ida.  764;  156  Pac. 
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26  Ida.  177;  141  Pac.  635;  Trask  v.  Boise 
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1004;  Keane  v.  Kibble,  28  Ida.  274;  154 
Pac.  972;  Riley  v.  Callahan  Min.  Co.,  28 
Ida.  525;  155  Pac.  665;  Skeen  v.  District 
Court,  —  Ida.  — ;  158  Pac.  1072;  Law- 
rence v.  Corbeille,  28  Ida.  329;  154  Pac. 
495;  Stolz  v.  Scott,  28  Ida.  417;  154  Pac. 
982;  Newman  v.  Great  Shoshone  &  T.  F. 
W.  P.  Co.,  28  Ida.  764;  156  Pac.  111. 

Sec.  4353.  Washington  County  L.  &  D. 
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Sec.  4666.  Rabb  v.  North  American 
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Sec.  4824.  Richardson  v.  Bohney,  26 
Ida.  35,  37;  140  Pac.  1106;  Dickens-West 
Min.  Co.  v.  Crescent  Min.  &  Mill.  Co.,  26 
Ida.  162;  141  Pac.  566;  State  v.  Bouchard, 
27  Ida.  500;  149  Pac.  464;  McAlinden  v. 
St.  Maries  Hospital  Ass'n,  28  Ida.  657; 
156  Pac.  115. 

Sec.  4825.  Anderson  v.  Coolin,  28  Ida. 
594;    155  Pac.  677. 

Sec.  4831.  Chandler  v.  Probate  Court, 
26  Ida.  177;  141  Pac.  635. 
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Woodward  v.  Utter,  —  Ida.  — ;  158  Pac. 
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149  Pac.  505;  Washington  County  L.  &  D. 
Co.  v.  Weiser  Nat.  Bank,  26  Ida.  721;  146 
Pac.  116. 

Sec.  4912.  Smith  v.  Faris-Kesl  Const. 
Co.,  27  Ida.  407;  150  Pac.  25;  Steensland 
v.  Hess,  25  Ida.  184;  136  Pac.  1124;  Golden 
Marguerite  S.  &  C.  Co.  v.  National  Copper 
Co.,  28  Ida.  290;  154  Pac.  207;  Golden 
M.  S.  &  C.  Min.  Co.  v.  National  Copper 
Co.,  28  Ida.  290;  154  Pac.  207. 

Sec.  4933a.  In  re  Blackinton's  Estate; 
Woodward  v.  Utter,  —  Ida.  — ;  158  Pac. 
492. 
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Ida.  781;   146  Pac.  728. 
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Ida.  — ;  158  Pac.  1072;  Perrault  v.  Robin- 
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v.  Frederic,  28  Ida.  709;  155  Pac.  977. 

1909,  p.  20  (parties  defendant).  Idaho 
Irr.  Co.  v.  Dill,  25  Ida.  715;   139  Pac.  714. 

1909,  p.  26.  Keane  v.  Kibble,  28  Ida. 
274;  154  Pac.  972;  Skeen  v.  District  Court, 
—  Ida.  — ;   158  Pac.  1072. 

1909,  p.  34.  Sumey  v.  Craig  Mountain 
Lumber  Co.,  27  Ida.  721;  152  Pac.  181; 
Tucker  v.  Palmberg,  28  Ida.  693;  155  Pac. 
981. 

1909,  p.  81  (indeterminate  sentences). 
State  v.  Grant,  26  Ida.  198;   140  Pac.  959. 

1909,  p.  134  (salaries  of  state  officers). 
Evans  v.  Huston,  27  Ida.  559;  150  Pac.  14. 

1909,  p.  149  (foreclosure  by  notice). 
Tappin  v.  McCabe,  27  Ida.  402;  149  Pac. 
460. 


1909,  p.  159.  Dietrich  v.  Copeland  Lum- 
ber Co.,  28  Ida.  312;  154  Pac.  626. 

1909,  p.  163,  sec.  10.  Riley  v.  Callahan 
Min.   Co.,  28  Ida.  525;   155  Pac.  665. 

1909,  p.  172.  Good  Roads  Dist.  No.  2 
v.  Washington  County,  27  Ida.  732;  152 
Pac.  183;  Feltham  v.  Board  of  Comm'rs, 
28  Ida.  269;  153  Pac.  562. 

1909,  p.  186.  Lohr  v.  Curley,  27  Ida. 
739;  152  Pac.  185. 

1909,  p.  300  (cancellation  of  permits  for 
water  appropriation).  Washington  State 
Sugar  Co.  v.  Goodrich,  27  Ida.  26;  147  Pac. 
1073. 

1909,  p.  322  (amendment  of  horticul- 
tural inspection  law).     Ingard  v.  Barker, 

27  Ida.  124;  147  Pac.  293. 

1909,  p.  334  (examination  of  adverse 
party).  Farnsworth  v.  Pepper,  27  Ida. 
154,  159;    148  Pac.  48;    Osborn  v.  Carey, 

28  Ida.  89;  152  Pac.  473;  Daugherty  v. 
Nagel,  28  Ida.  302;  154  Pac.  375;  Darry  v. 
Cox,  28  Ida.  519;   155  Pac.  660. 

1909,  p.  335  (regulation,  etc.,  of  water 
rights).  Childs  v.  Neitzel,  26  Ida.  121; 
141  Pac.  77;  McDuffee  v.  Hayden  etc.  Irr. 
Co.,  25  Ida.  374;  138  Pac.  503. 

1911,  p.  29.  Vansickle  v.  Hazeltine,  — 
Ida.  — ;  158  Pac.  326. 

1911,  p.  30,  ch.  15  (supplementary  in- 
toxicating liquor  laws).  State  v.  Kasiska, 
27  Ida.  548;  150  Pac.  17;  State  v.  Fred- 
eric, 28  Ida.  709;   155  Pac.  977. 

1911,  p.  48,  ch.  23.  State  v.  Buster,  28 
Ida.  110;   152  Pac.  196. 

1911,  p.  Ill,  ch.  49,  sec.  6  (penalties  for 
violation  of  hay  inspection  law).  Fron- 
tier Milling  etc.  Co.  v.  Roy  White  etc. 
Merc.  Co.,  25  Ida.  484;   138  Pac.  825. 

1911,  p.  121,  ch.  55  (organization  of  high- 
way districts).  Baker  v.  Gooding  County, 
25  Ida.  511;  138  Pac.  342;  Huggins  v.  Link; 
De  Mary  v.  Honsinger,  28  Ida.  185;  152 
Pac.  1052. 

1911,  p.  121,  ch.  55,  sec.  4.  Huggins  v. 
Link;  De  Mary  v.  Honsinger,  28  Ida.  185; 
152  Pac.  1052. 

1911,  p.  121,  ch.  55,  sec.  5.  Huggins  v. 
Link;  De  Mary  v.  Honsinger,  28  Ida.  185; 
152  Pac.  1052. 

1911,  p.  151,  ch.  58  (amending  horticul- 
tural inspection  law).  Ingard  v.  Barker, 
27  Ida.  124;  147  Pac.  293. 

1911,  p.  162,  ch.  60  (providing  for  a  gen- 
eral property  road  tax).  City  of  Kellogg 
v.  McRae,  26  Ida.  77;   141  Pac.  86. 

1911,  p.  163,  ch.  60  (exceptions  from 
levy  of  highway  tax).  City  of  Kellogg  v. 
McRae,  26  Ida.  77;  141  Pac.  86. 
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1911,  p.  167,  ch.  60,  sec.  882b  (supervi- 
sion of  highways  by  board  of  county  com- 
missioners). Baker  v.  Gooding  County, 
25  Ida.  512;  138  Pac.  342. 

1911,  p.  168,  ch.  60  (appointment  of  road 
supervisors  by  county).  City  of  Kellogg 
v.  McRae,  26  Ida.  76;  141  Pac.  86. 

1911,  p.  168,  ch.  60  (power  of  board  of 
county  commissioners  to  repair  bridge, 
etc.).  Baker  v.  Gooding  County,  25  Ida. 
513;   138  Pac.  342. 

1911,  p.  169,  ch.  60  (prohibiting  member 
of  county  board  to  have  interest  in  county 
contract).  Ex  parte  Howell,  27  Ida.  590; 
150  Pac.  19. 

1911,  p.  188,  ch.  67.  Good  Roads  Dist. 
No.  2  v.  Washington  County,  27  Ida.  732; 
152  Pac.  183. 

1911,  p.  193,  ch.  70  (salaries  of  county 
officers).  Leonard  v.  St.  Clair,  27  Ida.  568; 

149  Pac.  1058. 

1911,  p.  256.  Caldwell  v.  Village  of 
Mountain  Home,  29  Ida.  13;   156  Pac.  909. 

1911,  p.  266,  ch.  81  (amendment  to  emi- 
nent domain  law).  Thomas  v.  Boise  City, 
25  Ida.  529;  138  Pac.  1110. 

1911,  p.  268,  ch.  81   (naming  of  streets, 

etc.,  in  ordinance  of  intention).     Cough- 

anour   v.    City   of  Payette,    26    Ida.    282; 
142  Pac.  1076. 

1911,  p.  276.  State  v.  Bird,  29  Ida.  47; 
156  Pac.  1140. 

1911,  p.  278,  ch.  81  (amendment  of  emi- 
nent domain  law).  Thomas  v.  Boise  City, 
25  Ida.  529;  138  Pac.  1110. 

1911,  p.  279,  ch.  81  (amendment  of  emi- 
nent domain  law).  Thomas  v.  Boise  City, 
25  Ida.  529;  138  Pac.  1110. 

1911,  p.  280,  ch.  82  (the  "Black"  law). 
Hodges  v.  Tucker,  25  Ida.  569;  138  Pac. 
1139;  Perrault  v.  Robinson,  —  Ida.  — ; 
158  Pac.  1074. 

1911,  p.  338,  ch.  82,  sec.  2.  Huggins  v. 
Link;  De  Mary  v.  Honsinger,  28  Ida.  185; 
152  Pac.  1052. 

1911,  p.  319,  ch.  86  (salaries  of  county 
officers).    Evans  v.  Huston,  27  Ida.  559; 

150  Pac.  14. 

1911,  p.  338,  ch.  92  (qualifications,  etc., 
of  attorneys).  Anderson  v.  Coolin,  27  Ida. 
334;  149  Pac.  286. 

1911,  p.  340,  ch.  96  (probate  court  al- 
ways open).  Connolly  v.  Probate  Court, 
25  Ida.  48;  136  Pac.  205. 

1911,  p.  342,  c.  99.  State  v.  Morris,  28 
Ida.  599;  155  Pac.  296;  Perrault  v.  Robin- 
son, —  Ida.  — ;  158  Pac.  1074. 


1911,  p.  345,  ch.  103  (salaries  of  county 
officers).  Ward  v.  Holmes,  26  Ida.  606; 
144  Pac.  1104. 

1911,  p.  367,  ch.  Ill  (appealable  judg- 
ments and  orders).  Behrensmeyer  v. 
Gwinn,  25  Ida.  191;  136  Pac.  623;  Chap- 
man v.  Boehm,  27  Ida.  150;   147  Pac.  289. 

1911,  p.  367,  subd.  2.  Ferrell  v.  Coeur 
D'Alene  &  St.  J.  Transp.  Co.,  —  Ida.  — ; 
157  Pac.  946. 

1911,  p.  375,  ch.  117  (typewritten  papers 
on  appeal).  Behrensmeyer  v.  Gwinn,  25 
Ida.  190;   136  Pac.  623. 

1911,  p.  376,  ch.  117,  sec.  3  (transcript 
and  copies).  Coon  v.  Sommercamp,  26 
Ida.  786;  146  Pac.  728. 

1911,  p.  377,  ch.  118  (appeal).  Behrens- 
meyer v.  Gwinn,  25  Ida.  191;  136  Pac.  623. 

1911,  p.  377  (amending  sees.  4441-4443, 
Rev.  Codes).  Zilka  v.  Graham,  26  Ida. 
171;   141  Pac.  639. 

1911,  p.  379,  ch.  119.  Chapman  v.  A.  H. 
Averill  Machinery  Co.,  28  Ida.  121;  152 
Pac.  573. 

1911,  p.  386,  ch.  124.  State  v.  Title 
Guaranty  &  Surety  Co.,  27  Ida.  752;  152 
Pac.  189. 

1911,  p.  386,  ch.  124,  sec.  72.  State  v. 
Title  Guaranty  &  Surety  Co.,  27  Ida.  752; 
152  Pac.  189. 

1911,  p.  386,  ch.  124,  sec.  73.  State  v. 
Title  Guaranty  &  Surety  Co.,  27  Ida.  752; 
152  Pac.  189. 

1911,  p.  386,  ch.  124,  sec.  74.  State  v. 
Title  Guaranty  &  Surety  Co.,  27  Ida.  752; 
152  Pac.  189. 

1911,  p.  399,  ch.  124,  sec.  39.  State  v. 
Givens,  28  Ida.  253;   152  Pac.  1054. 

1911,  p.  404,  c.  124,  sec.  60.  State  v. 
Lottridge,  —  Ida.  — ;  155  Pac.  487. 

1911,  p.  405,  ch.  124  (banking).  Black- 
man  v.  Pettengill,  25  Ida.  316;  137  Pac. 
182. 

1911,  p.  406,  ch.  124  (banking).  Black- 
man  v.  Pettengill,  25  Ida.  316;  137  Pac. 
182;  Wilson  v.  Baker  Clothing  Co.,  25  Ida. 
381;  50  L.  R.  A.,  N.  S.,  239;  137  Pac.  896. 

1911,  p.  483,  ch.  159,  sec.  54.  Oregon 
Short  Line  R.  Co.  v.  Minidoka  County, 
28  Ida.  214;   153  Pac.  424. 

1911,  p.  500  (creation  of  new  school  dis- 
tricts and  changing  boundaries  of  exist- 
ing districts).  Bobbitt  v.  Blake,  25  Ida. 
57;  136  Pac.  211. 

1911,  p.  532,  c.  159,  subd.  b,  sec.  129. 
Buck  v.  Board  of  Trustees,  28  Ida.  293; 
154  Pac.  372. 

1911,  p.  537,  sec.  137,  subd.  "G"  (duty  of 
trustees   of  rural   high   school   districts). 
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Coon   v.    Sommercamp,   26   Ida.    782;    146 
Pac.  728. 

1911,  p.  537,  sec.  138.  Coon  v.  Sommer- 
camp, 26  Ida.  782;  146  Pac.  728. 

1911,  p.  538,  ch.  159,  sec.  141  (segrega- 
tion of  school  district  from  rural  high 
school).  Gaiser  v.  Steele,  25  Ida.  414;  137 
Pac.  889. 

1911,  p.  565  (amending  sec.  1644,  Rev. 
Codes).  Achenbach  v.  Kincaid,  25  Ida. 
774;  140  Pac.  529;  Idaho  Irrigation  Co.  v. 
Lincoln  County,  28  Ida.  98;  152  Pac.  1058; 
Olson  v.  Idora  Hill  Min.  Co.;  Norris  v. 
Idora  Hill  Min.  Co.;  Probach  v.  Idora 
Hill  Min.  Co.,  28  Ida.  504;  155  Pac.  291. 

1911,  p.  614,  ch.  183  (amending  sec. 
1310,  Rev.  Codes).  Ingard  v.  Barker,  27 
Ida.  124;  147  Pac.  293. 

1911,  p.  632,  ch.  191,  sec.  2  (bureau  of 
vital  statistics).  Falk  v.  Huston,  25  Ida. 
28;   135  Pac.  745. 

1911,  p.  664,  ch.  200  (amending  indeter- 
minate sentence  law).  State  v.  Grant,  26 
Ida.  198;  140  Pac.  959;  State  v.  Altwatter, 
—  Ida.  — ;   157  Pac.  256. 

1911,  p.  708,  ch.  224.  Wyllie  v.  Kent, 
28  Ida.  16;   152  Pac.  194. 

1911,  p.  727,  ch.  226  (foreclosure  of  lien 
preferred  for  groceries,  supplies,  etc.). 
Donovan  etc.  Co.  v.  Tri-State  Cedar  Co., 
25  Ida.  464;  138  Pac.  339. 

1911,  p.  727,  ch.  226  (liens  upon  saw 
logs,  etc.).  Anderson  v.  Great  Northern 
Ry.  Co.,  25  Ida.  444;  Ann.  Cas.  1916C,  191; 
138  Pac.  127. 

1911,  pp.  732,  748,  sec.  42.  Duvall  v. 
National  Ins.  Co.,  28  Ida.  356;  154  Pac. 
632. 

1912,  p.  6,  ch.  2  (license  fees).  North- 
ern Pac.  Ry.  Co.  v.  Gifford,  25  Ida.  200; 
136  Pac.  1131. 

1912,  p.  13,  ch.  6  (corporations).  Rowe 
v.  Stevens,  25  Ida.  246;  137  Pac.  159. 

1912,  p.  13,  ch.  6,  sec.  11  (corporations). 
Rowe  v.  Stevens,  25  Ida.  245;  137  Pac.  159. 

1912,  c.  8,  sec.  27.  Lawrence  v.  Cor- 
beille,  28  Ida.  329;  154  Pac.  495. 

1912,  p.  20.  Idaho  Irr.  Co.  v.  Lincoln 
County,  28  Ida.  98;  152  Pac.  1058. 

1912,  p.  21.  Idaho  Irr.  Co.  v.  Lincoln 
County,  28  Ida.  98;  152  Pac.  1058. 

1912,  p.  43,  ch.  18  (amending  sec.  4416, 
Rev.  Codes).  Rice  v.  Rock,  26  Ida.  555; 
144  Pac.  786. 

1913,  p.  5,  ch.  3  (creating  Minidoka 
County).  School  Dist.  No.  12  v.  School 
Dist.  No.  33,  25  Ida.  557;  139  Pac.  136. 

1913,  p.  5,  sec.  6.  Toyer  v.  Copp,  28  Ida. 
38;   152  Pac.  210. 


1913,  p.  5,  sec.  10.  Toyer  v.  Copp,  28 
Ida.  38;   152  Pac.  210. 

1913,  p.  13,  ch.  4  (creating  Gooding 
County).  School  Dist.  No.  12  v.  School 
Dist.  No.  33,  25  Ida.  557;  139  Pac.  136. 

1913,  p.  13,  ch.  4  (apportionment  of  in- 
debtedness on  the  creation  of  Gooding 
County).  Frazier  v.  Hastings,  26  Ida.  624; 
144  Pac.  1122. 

1913,  p.  22,  ch.  5  (creating  County  of 
Franklin).  Oneida  County  v.  Evans,  25 
Ida.  458;  138  Pac.  337. 

1913,  p.  30,  ch.  6  (creation  of  Power 
County).  Oneida  County  v.  Evans,  25  Ida. 
458;   138  Pac.  337. 

1913,  p.  51,  ch.  13  (care  of  bridges,  etc., 
by  trustees  of  villages).  City  of  Kellogg 
v.  McRae,  26  Ida.  74;  141  Pac.  86. 

1913,  p.  57,  ch.  15  (claims  for  salaries). 
Ex  parte  Huston,  27  Ida.  231;  147  Pac. 
1064. 

1913,  p.  58,  ch.  16  (establishing  drain- 
age districts).  In  re  Drainage  Dist.  No.  1 
of  Canyon  County,  26  Ida.  314;  L.  R.  A., 
1915A,  1210;   143  Pac.  299. 

1913,  p.  92,  ch.  23.  State  v.  Title  Guar- 
anty &  Surety  Co.,  27  Ida.  752;  152  Pac. 
189. 

1913,  p.  121,  ch.  27  (prescription  by 
physician  for  intoxicants).  State  v.  Forch, 

26  Ida.  758;  146  Pac.  110;  Ex  parte  Crane, 

27  Ida.  671;  151  Pac.  1006. 

1913,  p.  127,  ch.  27,  sec.  7  (prohibition 
districts).  State  v.  Stafford,  26  Ida.  385; 
143  Pac.  528. 

1913,  p.  132,  ch.  33  (issuing  bonds  by 
county  commissioners).  Peavy  v.  Mc- 
Combs,  26  Ida.  147;  140  Pac.  965;  Frazier 
v.  Hastings,  26  Ida.  625;  144  Pac.  1122. 

1913,  p.  136,  ch.  37  (declaring  an  emer- 
gency). Washington  State  Sugar  Co.  v. 
Goodrich,  27  Ida.  26;  147  Pac.  1073. 

1913,  p.  154,  ch.  48  (salaries  of  county 
officers).  Leonard  v.  St.  Clair,  27  Ida.  568; 
149  Pac.  1058. 

1913,  p.  167,  ch.  57  (creating  tax  com- 
mission). Blomquist  v.  Board  of  County 
Commissioners,  25  Ida.  290;  137  Pac.  174. 

1913,  p.  173,  ch.  58  (general  tax  law). 
Jones  v.  Power  County,  27  Ida.  656;  150 
Pac.  35;  Cheney  v.  Minidoka  County,  26 
Ida.  482;  144  Pac.  343;  Achenbach  v.  Kin- 
caid, 25  Ida.  774;    140  Pac.  529. 

1913,  p.  173,  ch.  58,  sec.  1  (property 
subject  to  taxation).  Cheney  v.  Minidoka 
County,  26  Ida.  477;   144  Pac.  343. 

1913,  p.  173,  ch.  58,  sec.  4,  par.  N.  Idaho 
Irrigation  Co.  v.  Lincoln  County,  28  Ida. 
98;    152  Pac.  1058. 
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1913,  p.  176.  Idaho  Irrigation  Co.  v. 
Lincoln  County,  28  Ida.  98;  152  Pac.  1058. 

1913,  p.  193,  ch.  58.  Daugherty  v.  Nagel, 
28  Ida.  302;   154  Pac.  375. 

1913,  p.  203,  ch.  58,  sec.  99  (levy  of  tax 
for  county  purposes).  Peavy  v.  McCombs, 
26  Ida.  146;   140  Pac.  965. 

1913,  p.  205,  ch.  58,  sec.  101  (auditor  to 
furnish  board  with  list  of  outstanding 
warrants).  Peavy  v.  McCombs,  26  Ida. 
147;   140  Pac.  965. 

1913,  p.  206,  ch.  58,  sec.  103  (filing  of 
lists  of  tax  levies  with  assessor) .  Coon  v. 
Sommercamp,  26  Ida.  783;   146  Pac.  728. 

1913,  p.* 218,  ch.  58.     Givens  v.  Carlson, 

—  Ida.  — ;   157  Pac.  1120. 

1913,  p.  219/ ch.  58.  Givens  v.  Carlson, 

—  Ida.  — ;  157  Pac.  1120. 

1913,  p.  221,  ch.  58,  sec.  149  (duties  of 
assessors).  Ward  v.  Holmes,  26  Ida.  606; 
144  Pac.  1104. 

1913,  p.  230,  ch.  58.     Givens  v.  Carlson, 

—  Ida.  — ;  157  Pac.  1120. 

1913,  p.  242,  ch.  58,  sec.  212  (amending 
laws  as  to  assessment  for  taxation). 
Peavy  v.  McCombs,  26  Ida.  147;  140  Pac. 
965;  Bennett  v.  Twin  Falls  North  Side 
Land  &  Water  Co.,  27  Ida.  643;  150  Pac. 
336. 

1913,  p.  247,  ch.  61  (public  utilities  com- 
mission). Federal  M.  &  S.  Co.  v.  Public 
Utilities  Commission,  26  Ida.  394;  143  Pac. 
1173;  Idaho  Power  etc.  Co.  v.  Blomquist, 
26  Ida.  232;   141  Pac.  1083. 

1913,  p.  268,  ch.  61  (hearing  on  rates  by 
public  utilities  commission).  Murray  v. 
Public  Utilities  Commission,  27  Ida.  603; 
150  Pac.  47. 

1913,  p.  286,  ch.  61  (rehearing  by  public 
utilities  commission).  Murray  v.  Public 
Utilities  Commission,  27  Ida.  603;  150 
Pac.  47. 

1913,  p.  327.  State  v.  Bird,  29  Ida.  47; 
156  Pac.  1140. 

1913,  p.  338,  ch.  82,  sec.  2.  Huggins  v. 
Link,  De  Mary  v.  Honsinger,  28  Ida.  185; 

152  Pac.  1052. 

1913,  p.  362,  ch.  88.  Oregon  Short  Line 
R.  R.  Co.  v.  Minidoka  County,  28  Ida.  214; 

153  Pac.   424;    Northern   Pac.   Ry.   Co.  v. 
Chapman,  —  Ida.  — ;   158  Pac.  560. 

1913,  p.  363,  c.  88,  sec.  54,  subd.  "c." 
Northern  Pac.  Ry.  Co.  v.  Chapman,  —  Ida. 
— ;  158  Pac.  560. 

1913,  p.  379,  ch.  92  (amending  sec.  442, 
Rev.  Codes,  as  to  duties  of  judges  of  elec- 
tion). Davies  v.  Board  of  County  Com- 
missioners, 26  Ida.  453;   143  Pac.  945. 


1913,  p.  385.  Young  v.  Extension  Ditch 
Co.,  28  Ida.  775;  156  Pac.  917. 

1913,  p.  406.  Duvall  v.  National  Ins.  Co., 
28  Ida.  356;    154  Pac.  632. 

1913,  p.  415,  ch.  99.  Ex  parte  Crane, 
27  Ida.  671;  151  Pac.  1006. 

1913,  p.  425,  ch.  105.  Wits-Keets-Poo  v. 
Rowton,  28  Ida.  193;  152  Pac.  1064. 

1913,  p.  429,  ch.  108  (amending  sec. 
5229,  Rev.  Codes,  as  to  eminent  domain). 
Thomas  v.  Boise  City,  25  Ida.  533;  138 
Pac.  1110. 

1913,  p.  434,  ch.  115.  Oregon  Short  Line 
R.  R.  Co.  v.  Minidoka  County,  28  Ida.  214; 
153  Pac.  424;  Northern  Pac.  Ry.  Co.  v. 
Chapman,  —  Ida.  — ;  158  Pac.  560. 

1913,  p.  439,  c.  115,  sec.  54,  subd.  "c." 
Northern  Pac.  Ry.  Co.  v.  Chapman,  —  Ida. 
— ;   158  Pac.  560. 

1913,  p.  449,  c.  115,  sec.  17.  Buck  v. 
Board  of  Trustees,  28  Ida.  293;  154  Pac. 
372. 

1913,  p.  451,  ch.  115,  sec.  18  (repealing 
Law  1911,  ch.  159,  sec.  141).  Gaiser  v. 
Steele,  25  Ida.  414;   137  Pac.  889. 

1913,  p.  462,  ch,  119  (boundaries  of 
school  districts).  School  Dist.  No.  15  v. 
Blaine  County,  26  Ida.  288;  142  Pac.  41. 

1913,  p.  475.  In  re  Bank  of  Nampa,  — 
Ida.  — ;  157  Pac.  1117. 

1913,  p.  506,  ch.  143  (amending  Politi- 
cal Code  as  to  duties  of  county  commis- 
sioners). Leonard  v.  St.  Clair,  27  Ida.  568; 
149  Pac.  1058;  Reilly  v.  Board  of  Commrs., 
—  Ida.  — ;   158  Pac.  322. 

1913,  p.  524,  ch.  155  (amendment  of 
highway  law).  City  of  Kellogg  v.  McRae, 
26  Ida.  77;  141  Pac.  86. 

1913,  p.  528,  c.  159.  Buck  v.  Board  of 
Trustees,  28  Ida.  293;  154  Pac.  372. 

1913,  p.  530,  ch.  161  (tax  for  school  pur- 
poses). Coon  v.  Sommercamp,  26  Ida. 
783;  146  Pac.  728. 

1913,  p.  538.  Caldwell  v.  Village  of 
Mountain  Home,  29  Ida.  13;  156  Pac.  909. 

1913,  p.  558,  ch.  179  (state  highway  com- 
mission). In  re  Kessler,  26  Ida.  767;  L. 
R.  A.  1915D,  322;  146  Pac.  113;  Achen- 
bach  v.  Kincaid,  25  Ida.  776;  140  Pac.  529. 

1913,  p.  568,  ch.  179  (assessing  motor 
vehicles).  Achenbach  v.  Kincaid,  25  Ida. 
773;   140  Pac.  529. 

1913,  p.  593,  c.  185.  Carroll  v.  Hartford 
Fire  Ins.  Co.,  28  Ida.  466;  154  Pac.  985. 

1913,  p.  637,  ch.  193  (appropriations  for 
state  officers).  Evans  v.  Huston,  27  Ida, 
559;  150  Pac.  14;  Ex  parte  Huston,  27 
Ida.  231;  147  Pac.  1064. 
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1913,  p.  643,  ch.  193  (appropriation  for 
state  board  of  health).  Falk  v.  Huston, 
25  Ida.  29;  135  Pac.  745. 

1915,  p.  41,  ch.  10  (prohibition  districts). 
Barton  v.  Alexander,  27  Ida.  286;  148  Pac. 
471. 

1915,  p.  41,  c.  11.  Chas.  L.  Joy  &  Co.  v. 
Carlson,  28  Ida.  455;  154  Pac.  640;  State 
v.  Frederic,  28  Ida.  709;  155  Pac.  977. 

1915,  p.  41,  ch.  11,  sec.  1.  Ex  parte 
Crane,  27  Ida.  671;  151  Pac.  1006. 

1915,  p.  41,  ch.  11,  sec.  2.  Ex  parte 
Crane,  27  Ida.  671;  151  Pac.  1006. 

1915,  p.  41,  ch.  11,  sec.  15.  Ex  parte 
Crane,  27  Ida.  671;  151  Pac.  1006. 

1915,  p.  48,  ch.  12.  Good  Roads  Dist. 
No.  2  v.  Washington  County,  28  Ida.  732; 
152  Pac.  183. 

1915,  p.  72,  ch.  20  (payments  by  new 
counties  on  debts  of  old).  Jones  v.  Power 
County,  27  Ida.  656;   150  Pac.  35. 

1915,  p.  80,  c.  27.  Epperson  v.  Howell, 
28  Ida.  338;  154  Pac.  621. 

1915,  p.  83,  ch.  28.  Ex  parte  Crane, 
27  Ida.  671;  151  Pac.  1006;  Chas.  L.  Joy 
&  Co.  v.  Carlson,  28  Ida.  455;  154  Pac. 
640;  State  v.  Frederic,  28  Ida.  709;  155 
Pac.  977. 

1915,  p.  186,  ch.  75.  Wits-Keets-Poo  v. 
Rowton,  28  Ida.  193;   152  Pac.  1064. 

1915,  p.  193,  c.  80.  Ferrell  v.  Coeur 
D'Alene  &  St.  J.  Transp.  Co.,  —  Ida.  — ; 
157  Pac.  946;  Weiser  Irr.  Dist.  v.  Middle 
Valley  Irr.  Ditch  Co.,  28  Ida.  548;  155  Pac. 
484. 

1915,  p.  213,  c.  93,  sec.  4,  subd.  "c." 
Northern  Pac.  Ry.  Co.  v.  Chapman,  —  Ida. 
— ;   158  Pac.  560. 

1915,  p.  221,  ch.  97.  McQueen  v.  City 
of  Moscow,  &8  Id\a.  146;  1^2  Pac.  799. 

1915,  p.  221,  ch.  97,  subd.  2.  McQueen 
v.  City  of  Moscow,  28  Ida.  146;  152  Pac. 
799. 

1915,  p.  231.  Caldwell  v.  Village  of 
Mountain  Home,  29  Ida.  13;  156  Pac.  909. 

1915,  p.  231,  sec.  2238h.  State  v.  Fred- 
eric, 28  Ida.  709;    155  Pac.  977. 

1915,  p.  232,  sec.  2238k.  State  v.  Fred- 
eric, 28  Ida.  709;  155  Pac.  977. 

1915,  p.  319,  ch.  146.    State  v.  Lottridge, 

—  Ida.  — ;  155  Pac.  487. 

1915,  p.  320,  ch.  147.  State  v.  Lottridge, 

—  Ida.  — ;  155  Pac.  487. 

1915,  p.  321,  ch.  148.  State  v.  Lottridge, 
—Ida.  — ;   155  Pac.  487. 

1915,  p.  323,  ch.  149.    State  v.  Lottridge, 

—  Ida.  — ;   155  Pac.  487. 


1915,  p.  324,  ch.  150.  State  v.  Lottridge, 
—  Ida.  — ;   155  Pac.  487. 

1915,  p.  339  (appropriations  for  educa- 
tion board).  Evans  v.  Huston,  27  Ida.  559; 
150  Pac.  14. 

1915,  p.  377.  In  re  Bank  of  Nampa,  — 
Ida.  — ;  157  Pac.  1117. 

MUNICIPAL  ORDINANCES 

Boise  City;  Ord.  No.  1076  (opening 
streets).  Thomas  v.  Boise  City,  25  Ida. 
529;    138   Pac.   1110. 

Boise  City;  Ord.  No.  1192.  Perrault  v. 
Robinson,  —  Ida.  — ;  158  Pac.  1074. 

City  of  Moscow;  Ord.  No.  6  (power  of 
council  to  direct  issue  of  warrants).  Wy- 
coff  v.  Strong,  26  Ida.  504;  144  Pac.  341. 

Moscow;  Ord.  No.  405.  McQueen  v.  City 
of  Moscow,  28  Ida.  146;  152  Pac.  799. 

City  of  Payette;  Ord.  No.  240  (relating 
to  curbs  and  sidewalks).  Coughanour  v. 
City  of  Payette,  26  Ida.  282;  142  Pac.  1076. 

City  of  Payette;  Ord.  No.  246  (relating 
to  curbs  and  sidewalks).  Coughanour  v. 
City  of  Payette,  26  Ida.  282;  142  Pac.  1076. 

City  of  Pocatello;  Ord.  No.  134  (author- 
izing transfer  of  lighting,  etc.,  franchise 
by  one  company  to  another) .  Idaho  Power 
etc.  Co.  v.  Blomquist,  26  Ida.  233;  141  Pac. 
1083. 

City  of  Pocatello;  Ord.  No.  281  (grant- 
ing rights  to  competition  light  company). 
Idaho  Power  etc.  Co.  v.  Blomquist,  26  Ida. 
235;   141  Pac.  1083. 

Coeur  D'Alene;  Ord.  No.  215  (annexing 
land).  Sanders  v.  City  of  Coeur  D'Alene, 
27  Ida.  353;   149  Pac.  290. 

Post  Falls;  Ord.  No.  77.  State  v.  Bird, 
29  Ida.  47;   156  Pac.  1140. 

Post  Falls;  Ord.  No.  78.  State  v.  Pel- 
ham,  —  Ida.  — ;  156  Pac.  1141. 

FEDERAL  CONSTITUTION 

Art.  1,  sec.  8  (commerce  clause). 
Northern  Pac.  Ry.  Co.  v.  Gifford,  25  Ida. 
203;  136  Pac.  1131. 

Art.  1,  sec.  10  (laws  impairing  obliga- 
tion of  contracts).  Nampa  &  Meridian 
Irr.  Dist.  v.  Briggs,  27  Ida.  84;  147  Pac. 
75;  Olson  v.  Idora  Hill  Min.  Co.;  Norris 
v.  Idora  Hill  Min.  Co.;  Probach  v.  Idora 
Hill  Min.  Co.,  28  Ida.  504;  155  Pac.  291. 

Art.  1,  sec.  13.  State  v.  Title  Guaranty 
&  Surety  Co.,  27  Ida.  752;  152  Pac.  189. 

14th  Amendment,  sec.  1  (due  process 
of  law).  Anderson  v.  Great  Northern 
Ry.  Co.,  25  Ida.  442;  Ann.  Cas.  1916C,  141; 
138  Pac.  127;  Northern  Pac.  Ry.  Co.  v. 
Gifford,  25  Ida.  203;  136  Pac.  1131;   State 
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v.  Kasiska,  27  Ida.  548;  150  Pac.  17;  Bar- 
ton v.  Alexander,  27  Ida.  286;  148  Pac. 
471 ;  State  v.  Title  Guaranty  &  Surety  Co., 
27  Ida.  752;  152  Pac.  189;  Ex  parte  Crane, 
27  Ida.  671;  151  Pac.  1006;  State  v.  Horn, 
27  Ida.  782;  152  Pac.  275;  Olson  v.  Idora 
Hill  Min.  Co.;  Norris  v.  Idora  Hill  Min. 
Co.;  Probach  v.  Idora  Hill  Min.  Co.;  28 
Ida.  504;  155  Pac.  291. 

FEDERAL   STATUTES 

13  U.  S.  Stat.,  p.  285,  c.  173.  State  (ex 
rel.  Peterson)  v.  Dunlap,  28  Ida.  784;  156 
Pac.  1141. 

13  U.  S.  Stats.  365-367,  ch.  217  (right  of 
way  through  public  lands).  State  v.  Til- 
den,  27  Ida.  262;   147  Pac.  1056. 

14  U.  S.  Stats.  251,  act  of  July  20, 
1866,  ch.  262.  Idaho-Iowa  Lat.  &  Res.  Co. 
v.  Fisher,  27  Ida.  695;   151  Pac.  998. 

23  U.  S.  Stats.  321,  act  of  Feb.  25, 
1885,  ch.  149.  State  v.  Horn,  27  Ida.  782; 
152  Pac.  275. 

26  U.  S.  Stats.  104,  ch.  199  (intoxicants 
in  Indian  country).  State  v.  Tilden,  27 
Ida.  262;   147  Pac.  1056. 

26  U.  S.  Stats.  215,  act  of  July  3,  1890. 
Nampa  &  Meridian  Irr.  Co.  v.  Petrie,  28 
Ida.  227;   153  Pac.  425. 

28  U.  S.  Stats.  330  (intoxicants  in  In- 
dian country).  State  v.  Tilden,  27  Ida. 
262;  147  Pac.  1056. 

28  U.  S.  Stats.  372.  Idaho  Irrigation 
Co.  v.  Lincoln  County,  28  Ida.  98;  152 
Pac.  1058. 

28  U.  S.  Stats.  422  (irrigation— "Carey 
Act").  Bennett  v.  Twin  Falls  North  Side 
L.  &  W.  Co.,  27  Ida.  643;  150  Pac.  336; 
Idaho  Irr.  Co.  v.  Lincoln  County,  28  Ida. 
98;   152  Pac.  1058. 

28  U.  S.  Stat,  p.  422,  c.  301,  sec.  4;  act  of 
Aug.  18,  1894.  In  re  Bank  of  Nampa,  — 
Ida.  — ;  157  Pac.  1117;  Sauve  v.  Title 
Guaranty  &  Surety  Co.,  —  Ida.  — ;  158 
Pac.  112. 

29  U.  S.  Stats.  434,  ch.  420.  Idaho  Irr. 
Co.  v.  Lincoln  Count}',  28  Ida.  98;  152 
Pac.  1058. 

29  U.  S.  Stat.,  p.  434;  act  of  June  11, 
1896,  c.  420,  sec.  1.  In  re  Bank  of  Nampa, 
—  Ida.  — ;  157  Pac.  1117;  Sauve  v.  Title 
Guaranty  &  Surety  Co.,  —  Ida.  — ;  158 
Pac.  112. 

29  U.  S.  Stats.  435  (amendment  of  the 
Carey  Act).  Childs  v.  Neitzel,  26  Ida. 
139;  141  Pac.  77;  Idaho  Irr.  Co.  v.  Pew, 
26  Ida.  274;   141  Pac.  1099. 


29  U.  S.  Stats.  506,  ch.  109,  sec.  1  (intox- 
icants in  Indian  country).  State  v.  Til- 
den, 27  Ida.  262;   147  Pac.  1056. 

30  U.  S.  Stats.  541  (bankruptcy).  Cau- 
thorn  v.  Burley  State  Bank,  26  Ida.  541; 
144  Pac.  1108. 

31  U.  S.  Stat.,  p.  1183,  c.  853,  sec.  3;  act 
of  Mar.  3,  1901.  In  re  Bank  of  Nampa,  — 
Ida.  — ;  157  Pac.  1117. 

32  U.  S.  Stats.  388  ("property"  in  lands 
held  in  expectancy  of  patent).  Cheney  v. 
Minidoka  County,  26  Ida.  477;  144  Pac. 
343. 

32  U.  S.  Stats.  388,  act  of  June  17, 
1902.  Nampa  &  Meridian  Irr.  Co.  v. 
Petrie,  28  Ida-.  227;    153  Pac.  425. 

32  U.  S.  Stats.  487  (act  of  1903  amenda- 
tory of  bankruptcy  act  of  1898).  Cau- 
thorn  v.  Burley  State  Bank,  26  Ida.  541; 
144  Pac.  1108. 

32  U.  S.  Stats.  797  (show  of  intent  nec- 
essary to  defeat  bankrupt's  preference). 
Soule  v.  First  Nat.  Bank,  26  Ida.  69;  140 
Pac.  1098. 

34  U.  S.  Stat.,  p.  594.  Barrett  v.  North- 
ern Pac.  Ry.  Co.,  —  Ida.  — ;  157  Pac.  1016. 

36  U.  S.  Stats.  412,  sec.  11  (act  of  June 
25,  1910,  amendatory  of  subdivision  "b"  of 
sec.  60  of  the  bankruptcy  act).  Cauthorn 
v.  Burley  State  Bank,  26  Ida.  541;  144  Pac. 
1108. 

36  U.  S.  Stats.  592  ("property"  in  lands 
held  in  expectancy  of  patent).  Cheney  v. 
Minidoka  County,  26  Ida.  477;  144  Pac. 
343. 

36  U.  S.  Stats.  838  (no  show  of  intent 
necessary  to  defeat  bankrupt's  prefer- 
ence). Soule  v.  First  Nat.  Bank,  26  Ida. 
69;  140  Pac.  1098. 

36  U.  S.  Stats.  925,  sec.  2,  act  of  Feb- 
ruary 21,  1911.  Nampa  &  Meridian  Irr. 
Co.  v.  Petrie,  28  Ida.  227;  153  Pac.  425. 

38  U.  S.  Stats.  688,  ch.  247,  sec.  7,  act 
of  August  14,  1914.  Nampa  &  Meridian 
Irr.  Co.  v.  Petrie,  28  Ida.  227;  153  Pac.  425. 

U.  S.  Stat,  sec.  2296.  Ruddy  v.  Rossi, 
28  Ida.  376;  154  Pac.  977. 

U.  S.  Rev.  Stats.,  sec.  2325.  Poncia  v. 
Eagle,  28  Ida.  60;  152  Pac.  208. 

U.  S.  Rev.  Stats.,  sec.  2326.  Poncia  v. 
Eagle,  28  Ida.  60;  152  Pac.  208;  Golden 
Marguerite  S.  &  C.  Co.  v.  National  Copper 
Co.,  28  Ida.  290;  154  Pac.  207;  Golden 
M.  S.  &  C.  Min.  Co.  v.  National  Copper 
Co.,  28  Ida.  290;  154  Pac.  207. 

U.  S.  Rev.  Stats.,  sec.  2339.  Idaho-Iowa 
Lat.  &  Res.  Co.  v.  Fisher,  27  Ida.  695;  151 
Pac.  998. 
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U.  S.  Comp.  St.,  1913,  sec.  4623.  Golden 
Marguerite  S.  &  C.  Co.  v.  National  Copper 
Co.,  28  Ida.  290;  154  Pac.  207;  Golden 
M.  S.  &  C.  Min.  Co.  v.  National  Copper 
Co.,  28  Ida.  290;  154  Pac.  207. 

U.  S.  Comp.  St.,  1913,  sec.  4647.  Idaho- 
Iowa  Lat.  &  Res.  Co;  v.  Fisher,  27  Ida. 
695;    151  Pac.  998. 

U.  S.  Comp.  St.  1913,  sec.  4685;  act  of 
Aug.  18,  1894.  In  re  Bank  of  Nampa,  — 
Ida.  — ;  157  Pac.  1117. 

U.  S.  Comp.  St.  1913,  sec.  4686;  act  of 
June  11,  1896,  c.  420,  sec.  1.  In  re  Bank  of 
Nampa,  —  Ida.  — ;  157  Pac.  1117. 

U.  S.  Comp.  St.  1913,  sec.  4686;  act  of 
Aug.  18,  1894,  c.  301.  Sauve  v.  Title  G. 
&  S.  Co.,  —  Ida.  — ;  158  Pac.  112. 

U.  S.  Comp.  St.  1913,  sec.  4687;  act  of 
Mar.  3,  1901.  In  re  Bank  of  Nampa,  — 
Ida.  — ;  157  Pac.  1117. 

U.  S.  Comp.  St.,  1913,  sec.  4700.  Nampa 
&  Meridian  Irr.  Co.  v.  Petrie,  28  Ida.  227; 
153  Pac.  425. 


U.  S.  Comp.  St.,  1913,  sec.  4704,  act  of 
June  17,  1902.  Nampa  &  Meridian  Irr.  Co. 
v.  Petrie,  28  Ida.  227;  153  Pac.  425. 

U.  S.  Comp.  St.,  1913,  sec.  4708.  Nampa 
&  Meridian  Irr.  Co.  v.  Petrie,  28  Ida.  227; 
153   Pac.   425. 

U.  S.  Comp.  St.,  1913,  sec.  4739.  Nampa 
&  Meridian  Irr.  Co.  v.  Petrie,  28  Ida.  227; 
153  Pac.  425. 

U.  S.  Comp.  St.,  1913,  sec.  4997.  State 
v.  Horn,  27  Ida.  782;  152  Pac.  275. 

U.  S.  Comp.  St.,  1913,  sec.  5002.  State 
v.  Horn,  27  Ida.  782;  152  Pac.  275. 

U.  S.  Comp.  St.  1913,  sec.  8592.  Bar- 
rett v.  Northern  Pac.  Ry.  Co.,  —  Ida.  — ; 
157  Pac.  1016. 

Fed.  Stat.  Ann.  (Supp.  1909),  p.  273. 
Barrett  v.  Northern  Pac.  Ry.  Co.,  —  Ida. 
— ;  157  Pac.  1016. 

7  Fed.  Stat.  Ann.,  p.  1098.  Nampa  & 
Meridian  Irr.  Co.  v.  Petrie,  28  Ida.  227; 
153  Pac.  425. 
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